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IN  THE 


COUET  OF  APPEALS 


OP  THE 


State  of  New  Yobk, 


COMMENCING      JANUARY     14,      1890. 


William  McCbeeby  et  al.,  Appellants,  v.  Melville  C-  Day 

et  al.,  Respondents. 

"Where  a  contract  is  rescinded  while  in  course  of  performance,  no  claim  in 
respect  of  performance,  or  of  what  has  been  paid  or  received  thereon  may 
thereafter  be  made,  unless  expressly  or  impliedly  reserved  upon  the 
rescission. 

Whatever,  under  the  former  system  of  procedure,  would  have  constituted 
a  good  ground  in  equity  for  restraining  the  enforcement  of  a  covenant  or 
decreeing  its  discharge,  will  now  constitute  a  good  equitable  defense 
to  an  action  on  the  covenant  itself. 

A  substituted  parol  agreement  followed  by  actual  performance,  whether 
made  and  executed  before  or  after  breach  of  a  covenant  in  the  original  con* 
tract,  is  a  good  accord  and  satisfaction  of  the  covenant.  So,  also,  a  new 
agreement,  although  without  performance,  if  based  on  a  good  consider- 
ation, will  be  a  satisfaction  if  accepted  as  such. 

A  contract  under  seal  may  be  annulled  by  a  substituted  parol  agreement 
followed  by  actual  performance. 

(Argued  November  26,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supremo 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  24,  1889,  which  affinned  a  judgment  in  favor  of 
defendants,  entered  upon  an  order  of  Special  Term  granting  a 
motion  for  judgment  on  the  pleadings. 

This  action  was  hrought  to  recover  certain  sums  alleged 
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to  be  due  plaintiffs  under  a  contract  dated  March  2,  1882, 
between  the  plaintiffs,  as  parties  of  the  first  part,  and  C.  H. 
Andrews,  ss  party  of  the  second  part,  and  C.  K.  Garrison, 
defendant's  testator,  a^  party  of  the  third  part. 

By  the  terms  of  the  contract,  plaintiffs  sold  to  Garrison  a 
one-fourth  interest  in  a  contract  for  the  construction  of  the 
railroad  of  the  Pittsburgh,  Youngstown  and  Chicago  Eailroad 
Company,  running  from  Pittsburgh  to  Akron,  and  agreed  to 
turn  over  to  Garrison  a  one-fourth  part  of  all  cash,  bonds  and 
stock  which  should  be  received  from  that  railroad  company  in 
payment  for  the  work  done  under  the  construction  contract. 
Garrison  agreed  to  pay  the  plaintiffs,  for  work  already  done 
and  materials  furnished  and  riglits  acquired  up  to  the  date 
of  tlie  contract,  the  sum  of  $150,000,  and  pay  them,  from 
time  to  time  tliereafter,  one-fourth  of  the  amounts  expended 
by  them  in  the  further  construction  of  the  road  under  the 
contract. 

Plaintiffs  sought  to  recover  the  one-fourth  part  of 
moneys  expended  by  them  after  March  2,  1882,  in  carry- 
ing out  their  contract  with  the  Pittsburgh,  Youngstown 
and  Chicago  Railroad  Company,  and  also  to  recover  interest 
during  the  time  Garrison  delayed  payment  of  the  sum  of 
$150,000. 

The  answer  set  up,  among  other  things,  the  following  facts : 
On  the  13th  day  of  April,  1882,  the  plaintiffs  and  said  C.  II. 
Andrews  executed  an  agreement  w4th  the  Pittsburgh  and 
Western  Railroad  Company,  by  which  the  plaintiffs  and  C.  II. 
Andrews  agreed  to  sell  to  the  Pittsburgh  and  Western  Rail- 
road Company  a  one-fourth  interest  in  the  Pittsburgh,  Youngs- 
town and  Chicago  railroad,  as  described,  between  Newcastle 
Junction  and  Akron,  for  $150,000,  those  persons  agreeing  to 
pay  for  all  expenditures  for  work  done  or  materials  furnished 
up  to  that  date.  The  Pittsburgh,  Youngstown  and  Chicago 
Railroad  Company  was  to  abandon  the  further  construction  of 
the  projected  railroad  between  the  towns  of  Newcastle  Junction 
and  Akron,  for  the  building  of  which  railroad  between  those 
points  the  Pittsburgh,  Cleveland  and  Toledo  Railroad  Company 
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was  created.  On  the  6tli  day  of  November,  1882,  Garrison,  the 
defendants'  testator  wrote  to  the  plaintiffs  and  to  C.  H.  Andrews 
a  letter  acknowledging  the  receipt  of  the  papers  designed  for  the 
completion  of  the  road  from  Akron  to  Newcastle  Junction  by 
the  Pittsburgh  and  Western  railroad,  consenting  to  sign  them, 
but  only  on  the  understanding  and  condition  "  that  I  am  not  to 
pay  any  more  money  than  Mr.  Humphrey's  company "  (the 
Pittsburgh  and  Western)  "  pays,  as  provided  in  the  agreement 
you  made  with  him  April  thirteenth  —  that  is,  $150,000  and 
one-fourth  of  the  cost  of  the  road  to  Newcastle  Junction  after 
that  date."  Garrison  in  tlie  same  letter  asserted  that  he  had 
given  up  the  agreement  of  the  second  of  March  above  men- 
tioned, and  declared  that  he  no  longer  desired  any  interest  in 
the  railroad  from  Newcastle  Junction  to  Pittsburgh.  After- 
wards, and  in  compliance  witli  the  terms  of  that  letter,  the 
plaintiffs,  with  the  said  C.  H.  Andrews  and  the  defendants' 
testator,  caused  an  agreement  to  be  indorsed  on  the  contract 
of  March  2,  1882,  as  follows:  "It  is  agreed  by  the  parties 
hereto  that  the  within  contract  is  annulled  and  of  no  further 
effect,  the  same  having  been  supei^seded  by  the  agreement  and 
arrangement  made  in  lieu  thereof,  as  embodied  in  the  letter  of 
C.  K.  Garrison  *  *  *  *  dated  November  6,  1882,  and 
by  a  certain  agreement  made  between  C.  H.  Andrews,  W. 
C.  Andrews,  W.  McOreery,  James  Gallerey,  Solomon  Hum- 
pheys  and  C.  K.  Garrison,  all  bearing  date  October  25, 1882." 
This  ^vriting  was  signed  by  all  the  parties. 

The  agreement  last  referred  to  was  fully  carried  out  by  all 
the  parties.  An  order  was  made  requiring  plaintiffs  to  reply, 
which  they  did,  substantially  admitting  the  foregoing  aver- 
ments of  the  answer. 

t/.  W.  Ilawes  for  appellants.  In  no  event  can  the  alleged 
annuhnent  wdpe  out  the  rights  already  accrued  to  the  plain- 
tiffs. (Jioe  V.  Conway^  74  N.  Y.  201 ;  Tice  v.  Zinsser^  Y6  id. 
549 ;  Howard  v.  TT.  &  S,  R.  li.  Co,,  1  Gill,  311 ;  KiUip  v. 
Metzen,  50  N.  Y.  (558 ;  Allaire  v.  Whitneij,  1  Hill,  484 ; 
Bowmun  v.  Teall,  23  Wend.  306 ;  nUl  v.  BUTce,  16  J.  &  S. 
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253 ;  McKnight  v.  Bmdop^  5  K  Y.  537 ;  Hinsdale  v.  WhiUy 
6  Hill,  507 ;  McKeon  v.  Whitney^  3  Denio,  452 ;  Johnson  v. 
Oppenhdm^  55  N.  Y.  280;  Ba/rber  v.  Boae^  5  HilL  76; 
Shute  V.  Hamilton^  3  Daly,  462,  470 ;  Hannaon  v.  M,  P.  i?. 
i?.  Cfc.,  74  Mo.  364,  373 ;  C.  iSb  T.  R.  R,  Co.  v.  Perkins,  17 
Mich.  296  ;  MaUory  v.  Z<?r^,  29  Barb.  454 ;  (70^1.  v.  Reed,  1 
Hilt.  511 ;  Towers  v.  Barrett,  1  Term  R.  133 ;  Davis  v. 
Street,  1  Car.  &  Payne,  18;  Barber  v.  Zy6>n,  8  Blackf.  215; 
KeUey  v.  ?7.  >&,  1  Ct.  of  Claims,  374 ;  Wathins  v.  Hodges,  6 
H.  &  J.  38 ;  G^27?€'^  v.  Maynard,  5  John.  85 ;  Thompson  v. 
Zyan*,  21  J.  &  S.  101 ;  McMaster  v.  State,  108  N.  Y.  542 ; 
S perry  v.  Millet*,  16  id.  407 ;  Endriss  v.  ^.  /.  /.  Co.,  49 
Mich.  279 ;  Grannewiann  v.  Kloepper,  24  111.  App.  277 ; 
Riissell  V.  AUertmi,  108  N.  Y.  288 ;  Porteons  v.  Williams,  21 
J.  &  S.  242.)  If  the  alleged  annulment  is  effective  for  any 
purpose,  it  does  not  affect  the  section  of  the  road  E.  of  New- 
castle Junction  which  was  continued  under  the  old  company. 
A  new  agreement  to  supersede  a  former  one  must  cover  the 
same  ground  and  be  inconsistent  with  it.  Otherwise  the  old 
will  stand,  except  as  modified.  (  Witbeck  v.  Waine,  16  T*f.  Y. 
532 ;  Martin  v.  Colhy,  42  Ilun,  1 ;  Holdsworth  v.  Tucker,  3 
N.  E.  Kep.  499  ;  Norton  v.  Yerdon,  19  N.  Y.  Wkly.  Dig.  296 ; 
XJtley  V.  Donaldson,  94  U.  S.  29  ;  Miirray  v.  Harway,  56 
N.  Y.  337 ;  Coe  v.  Holby,  72  id.  141.)  The  alleged  annul- 
ment  is  void  for  want  of  consideration.  There  was  no 
adjustment  and  settlement  of  a  disputed  claim  here.  (  Van- 
derbilt  v.  Schreyer,  91  N.  Y.  392 ;  Smith  v."  Kerr,  108  id.  31 ; 
Little  V.  Rees,  34  Minn.  277 ;  Siguer  v.  Newcomb,  6  N.  Y. 
S.  Kep.  315 ;  Wharton  v.  3L  C,  F.  Co.,  1  Mo.  App.  577.) 
A  subsequent  executory  contract  to  be  operative  as  a  defeas- 
ance or  modification  of  a  previous  contract  by  specialty  must 
be  under  seal,  whether  it  have  a  consideration  or  not,  and 
whether  it  be  made  before  or  after  a  breach  of  the  previous 
contract.  {Delacroix  v.  Bulkley,  13  Wend.  71 ;  Hume  v. 
Taylor,  63  111.  43 ;  Eddy  v.  Graves,  23  Wend.  82 ;  Roe  v. 
Ganway,  74  N.  Y.  201.) 
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William  Bronk  and  Melville  C,  Day  for  respondents. 
The  motion  for  judgment  on  the  pleadings  was  made  at  the 
proper  time  and  place  and  in  the  proper  manner.  {People  v. 
N,  It,  R.  Co.<t  42  N.  Y.  217.)  Where  a  contract  is  rescinded 
or  annulled  by  the  mutual  agreement  of  parties  without  any 
reservation  as  to  the  time  the  act  of  annulment  is  to  take  effect, 
or  other  restriction,  tlie  contract  is  absolutely  at  an  end  and  is 
no  longer  available  to  either  party  for  any  purpose.  {Beach 
V.  Endress^  51  Barb.  570 ;  FuUager  v.  Beville^  3  Hun,  GOO ; 
Boe  V.  Conway^  74  N.  Y.  206 ;  Larhin  v.  Ilardetxhrook^  90 
id.  333;  McKnight  v.  Dunlap^  5  id.  546.)  The  plaintiffs, 
in  their  reply,  deny  that  the  indorsement  on  the  original  con- 
tract was  made  in  compliance  with  Garrison's  letter,  but  they 
admit  the  execution  of  tlie  indorsement,  and  that  specifically 
refers  to  the  letter.  The  facts  thus  specifically  admitted  must 
override  any  general  and  inconsistent  averment  of  conclusions, 
such  as  are  set  up  in  the  reply.  (2  Wait's  Pr.  332 ;  Cmumghty 
V.  Nichols,  42  N.  Y.  82 ;  Bead  v.  Lamlert,  10  Abb.  [N.  S.] 
428 ;  Herman  v.  Benclce,  8  N".  Y.  S.  R.  345.) 

Andrews,  J.  The  parties  by  their  agreement  indorsed  on 
the  contract  of  March  2,  1882,  in  terms  annuled  that  contract 
and  declared  that  it  should  be  of  no  further  effect.  The  claim 
that  the  annulment  of  the  contract  did  not  discharge  Garrison's 
obligation  under  the  original  contract  to  pay  his  proi)ortion  of 
expenditures  made  by  the  plaintiffs  for  the  constuction  of  the 
Pittsburgh,  Youngstown  and  Chicago  railroad,  between  the 
date  of  the  contract  and  its  annulment,  depends  on  the  inten- 
tion to  be  deduced  from  the  agreement  of  annulment,  construed 
in  light  of  the  attending  circumstances.  Where  a  contract  is 
rescinded  while  in  the  course  of  performance,  any  claim  in 
respect  of  performance,  or  of  what  lias  been  paid  or  received 
thereon,  will  ordinarily  "be  referred  to  the  agreement  of  rescis- 
sion and  in  general  no  such  claim  can  be  made  unless  expressly  or 
impliedly  reserved  upon  the  rescission."  (Leake  on  Contracts, 
788,  and  cases  cited.) 

The  agreement  annulling  the  original  contract  recites  that,  the 


6  McCbeeby  et  aL  v.  Day  et  aL  [Jan*, 

Opinion  of  the  Court,  per  Andrews,  J. 

contract  had  been  "superseded  by  agreements  and  arrangements 
made  in  lieu  thereof,"  embodied  in  Garrison's  letter  of  Novem- 
ber 6,  1882,  and  the  several  contracts  executed  by  the  parties 
to  that  contract,  and  others,  bearing  date  October  25,  1882. 
In  ascertaining  the  scope  of  the  agreement  anuUing  the  original 
contract,  the  letter  and  the  contracts  of  October  25,  1882,  are 
to  be  deemed  incoi*porated  into  the  agreement.  Construing 
these  several  writings  together,  they  plainly  show  that  the 
parties  intended  that  Garrision  should  be  discharged  from  all 
liability  under  his  contract  of  March  2,  1882,  for  any  expen- 
ditures theretofore  made,  or  thereafter  to  be  made  in  construct- 
ing the  line  between  Pittsburgh  and  Newcastle  Junction. 
The  letter  was  written  after  Garrison  liad  received  the  contracts 
dated  October  25,  1882,  for  execution,  and  declares  that  he 
will  sign  them  on  the  condition,  and  understanding  that  he  is 
not  to  pay  anything  more  than  Mr.  Humphrey's  company 
pays,  under  the  plaintiff's  agreement  with  hi^n  of  April  13, 
1882,  "that  is  $150,000,  and  one-foui-th  of  the  cost  of  the  road 
to  Newcastle  Junction,  after  that  date."  The  agreement  with 
Mr.  Humphrey,  of  April  13,  1882,  provided  for  the  construc- 
tion of  the  part  of  the  line  of  the  Pittsburgh,  Youngstown  and 
Chicago  Kaih'oad  between  Newcastle  Junction  and  Akron, 
by  a  new  corporation  to  be  formed,  and  that  Humphrey 
should  pay  the  plaintiffs  $150,000  for  expenditures  incurred 
and  rights  acquired  on  that  braneli  of  the  road,  prior  to  the 
making  of  the  contract,  and  also  one-fourth  of  all  expenditures 
thereafter  made  in  its  completion.  The  letter  goes  on  to  state 
that  the  agreement  with  Mr.  Humphrey  was  made  "  after  con- 
sulting with  me,  and,  as  it  insured  my  road  (Wheeling  and 
Lake  Erie  railroad)  a  line  to  Pittsburgh,  I  was  ready  to  assent 
to  it  in  place  of  the  agreement  of  the  second  of  March,  and 
you  know  I  have  so  considered  it  since,  and  that  I  was  owner 
of  one-fourth  of  the  new  company,  all  previous  agreements 
between  us  being  superseded.  I  do  not  want  any  interest  in  the 
road  from  Newcastle  Junction  to  Pittsburgh.  I  will  pay  what- 
ever Mr.  Humphrey's  company  has  paid  on  the  agreement  of 
the  13th  April." 
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The  clear  import  of  the  proposition  of  Mr.  Garrison  in  his 
letter  is,  that  he  would  sign  the  contracts  of  October  25, 1882, 
provided  he  should  be  placed  in  the  same  position  in  respect 
to  the  enterprise,  as  that  occupied  by  the  company  represented 
by  Mr.  Humphrey,  and  be  relieved  from  all  interest  in,  or 
obligation  to  contribute  to  the  construction  of  the  part  of  the 
Pittsburgh,  Youngstown  and  Chicago  railroad  between  Pitts- 
burgh and  Newcastle  Junction.  Garrison,  thereafter,  executed 
the  contracts  of  October  25,  1882,  relating  to  the  construction 
of  the  road  between  Newcastle  Junction  and  Akron,  whereby 
he  assumed  other  and  different  obligations  from  those  he  had 
assumed  by  his  contract  with  the  plaintiffs  of  March  2,  1882. 

The  main  claim  in  the  action  is  to  recover  from  Garrison's 
estate,  under  the  contract  of  March  2,  1882,  for  a  share  of 
expenditures  made  by  the  plaintiffs  in  the  construction  of  the 
part  of  the  Pittsburgh,  Youngstown  and  Chicago  railroad 
between  Pittsburgh  and  Newcastle  Junction,  after  the  date  of 
that  contract,  and  before  the  execution  of  the  annulment  e^gree- 
ment.  The  agreement  annulling  the  prior  contract  is  supported 
by  an  adequate  consideration.  The  new  obligation  which  Gar- 
rison asswned  under  the  contracts  of  October  25,  1882,  wa« 
alone  a  sufficient  consideration.  {City  of  Memphis  v.  Brown ^ 
20  Wall.  289.)  There  was  a  consideration  also  in  the  mutual 
agreement  of  the  parties  to  the  prior  contract  (which  was 
still  executory,  although  in  the  course  of  performance)  to 
discharge  each  otlier  from  reciprocal  obligations  thereunder 
and  to  substitute  a  new  and  different  agreement  in  place 
thereof. 

The  contract  of  March  2,  1882,  isvsealed,  while  the  agree- 
ment anuUing  it  is  unsealed.  Upon  this  fact  the  plaintiffs 
make  a  point,  founded  on  the  doctrine  of  the  common  law, 
that  a  contract  imder  seal  cannot  be  dissolved  by  a  new  parol 
executory  agreement,  although  supported  by  a  good  and 
valuable  consideration,  "for,  every  contract  or  agreement 
ought  to  be  dissolved  by  matter  of  as  high  a  nature  as 
the  first  deed."  {Count^s  of  Rutland's  Case^  Coke,  Pt.  V, 
25J.)      The  application  of  this  ruie  often   produced  great 
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inconvenience  and  injustice,  and  the  rule  itself  has  been 
overlaid  with  distinctions  invented  by  the  judges  of  the  com- 
mon law  courts  to  escape  or  mitigate  its  rigor  in  particular 
cases.  But  in  equity  the  form  of  the  new  agreement  is  not 
regarded,  and  under  the  recent  blending  of  the  jurisdiction 
of  law  and  equity,  and  the  right  given  by  the  modem  rules 
of  procedure  in  this  country  and  in  England  to  interpose 
equitable  defenses  in  legal  actions,  the  common  law  rule  has 
lost  much  of  its  former  importance.  A  recent  Englisli  writer, 
refering  to  the  effect  of  the  common  law  Procedure  Acts  in 
England,  says,  "  The  ancient  techiiical  nile  of  the  common  law, 
that  a  contract  imder  seal  cannot  be  varied  or  discharged  by 
a  parol  agreement,  is  thus  practically  superseded."  (Leake  on 
Contracts,  802.)  Courts  of  equity  often  interfered  by  injunc- 
tion to  restrain  proceedings  at  law  to  enforce  judgments,  cov- 
enants, or  obligations  equitably  discharged  by  transactions  of 
which  courts  of  law  had  no  cognizance.  (2  Sto.  Eq.,  §  1573.)  It 
is  a  necessary  consequence  of  our  changed  system  of  procedure, 
that  whatever  formerly  would  have  constituted  a  good  ground 
in  equity  for  restraining  the  enforcement  of  a  covenant,  or 
decreeing  its  discharge,  will  now  constitute  a  good  equitable 
defense  to  an  action  on  the  covenant  itself.  It  was  one  of  the 
subtle  distinctions  of  the  common  law  as  to  the  discharge  of 
covenants  by  matter  in  pais,  that  although  a  specialty  before 
breach  could  not  be  discharged  by  a  parol  agreement,  although 
founded  on  a  good  consideration,  nor  even  by  an  accord  and 
satisfaction,  yet  after  breach  the  damages,  if  unliquidated, 
could  be  discharged  by  an  executed  parol  agreement,  because, 
as  was  said,  in  the  latter  case  the  cause  of  action  is  founded 
"  not  merely  on  the  deed,  but  on  the  deed  and  the  subsequent 
wrong."  (Broom's  Legal  Maxims,  848,  and  cases  cited.)  The 
absurd  results  to  which  the  common  law  doctrine  sometimes 
led  is  illustrated  by  the  case  of  Spence  v.  Healey  (8  Exch. 
668),  in  which  it  was  held  that  a  plea  to  an  action  on  covenant 
for  the  payment  of  a  sum  certain,  that  before  breach  defend- 
ant satisfied  the  covenant  by  the  delivery  to,  and  acceptance 
by  the  plaintiff,  of  goods,  machinery,  etc.,  in  satisfaction,  was 
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bad,  Martin,  B.,  saying,  "  I  am  sorry  I  am  compelled  to  agree 
in  holding  that  the  plea  is  bad.  It  is  difficult  to  see  the  cor- 
rectness of  the  reason  upon  which  the  rule  is  founded."  1 
suppose  there  can  be  no  doubt  that  the  facts  presented  by  the 
plea  in  the  case  of  Spence  v.  Ilealey  would  have  constituted  a 
good  ground  for  relief  in  equity.  The  technical  distinction 
between  a  satisfaction  before  or  after  breach,  seems  to  have 
been  disregarded  in  this  state,  -and  a  new  agreement  by  parol, 
followed  by  actual  performance  of  the  substituted  agreement, 
whether  made  and  executed  before  or  after  breach,  is  treated 
as  a  good  accord  and  satisfaction  of  the  covenant.  (Flemmg 
V.  Gilbert^  3  John.  530 ;  Lattvmore  v.  Harsen^  14  id.  330 ; 
Dearhot*n  v.  CrosSy  7  Cow.  48 ;  AUen  v.  Jaquish^  Cowen,  J., 
21  Wend.  633.)  So  also,  a  new  agreement,  although  without 
performance,  if  based  on  a  good  consideration,  will  be  a 
satisfaction,  if  accepted  as  such.  {Kromer  v.  Heiw.^  75  N.  T. 
574,  and  cases  cited.) 

In  the  present  case  it  may  be  justly  said,  that  when  the 
agreement  annulling  the  contract  of  March  2,  1882,  was  exe- 
cuted, there  had  been  no  breach  by  Garrison  of  his  covenant 
therein,  as  he  had  not  been  called  upon  by  the  plaintiffs  to 
pay  his  share  of  the  construction  account.  But  it  was  the 
plain  intention  of  the  parties  that  the  new  arrangement,  then 
entered  into,  should  be  a  substitute  for  the  liability  of  Garrison, 
present  and  prospective,  under  the  contract  of  March  2,  1882. 
The  transaction  constituted  a  new  agreement  in  satisfaction  of 
the  prior  covenant,  and  was  accepted  as  such.  Moreover,  it 
admitted  by  the  reply  that  the  contracts  of  October  26,  1882, 
were  carried  out.  It  is  a  case,  therefore,  of  an  executory  parol 
contract,  made  in  substitution  of  the  prior  sealed  contract, 
afterwards  fully  executed,  which  clearly,  under  the  authorities 
in  this  state,  discharged  the  prior  contract. 

In  respect  to  the  claim  to  recover  interest  during  the  time 
the  payment  of  the  $150,000  was  delayed,  it  is  a  sufficient 
answer  that  the  complaint  admits  that  the  principal  sum  was 
fully  paid  prior  to  September  13,  1882.  The  claim  for 
interest  did  not  survive,  there  being  no  special  circumstances 
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to  take  the  ease  out  of  tlie  general  rule.  {Cutter  v.  May(yr^  etc.^ 
92  N.  Y.  166,  and  cases  cited.) 

We  are  of  opinion  that  the  facts  admitted  in  the  pleadings 
disclose  that  there  was  no  right  of  action  and  that  the  com- 
plaint, for  this  reason,  was  properly  dismissed. 

The  judgment  should  therefore  be  aflSrmed. 

All  concur. 

Judgment  affirmed. 
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William  D.  Mandeville,  Appellant,  v,  Dakius  A.  Newton, 

as  Executor,  etc..  Respondent. 

Where  upon  trial  before  a  referee,  evidence  is  received  and  a  question  of 
fact  is  litigated,  without  any  objection  that  the  fact  is  admitted  and 
the  evidence  is  inadmissible  under  tlic  pleadings,  the  referee  is  justified 
in  refusing  to  find  in  accordance  with  the  alleged  admissions,  and  in 
determining  the  question  upon  the  evidence. 

It  teems  that  on  a  purchase  of  promissory  notes,  appearing  on  their  face 
to  be  valid  and  uncancelled  obligations,  but  which  in  fact  have  been 
paid,  or  the  indorsers  upon  which  have  been  discharged  to  the  knowledge 
of  the  vendor,  the  vendee,  in  case  he  purchased  without  notice,  has  a 
cause  of  action  against  the  vendor,  based  iipon  an  implied  warranty 
that  the  notes  were  what  they  appeared  to  be. 

Where,  however,  a  party  holding  certain  notes,  wnth  other  indebtedness 
against  the  maker,  and  holding  certain  claims  as  collateral  security  there- 
for, and  who  had  made  various  collections  on  the  collaterals,  sufl[icient  to 
pay  the  notes,  but  which  had  not  been  applied  in  payment  of  any 
specific  items  of  indebtedness,  at  the  instance  of  the  debtor,  and  on  pay- 
ment of  the  balance  due  him,  assigned  his  claims  and  transferred  the  notes 
with  the  collaterals  to  another  creditor,  without  any  express  warranty  that 
the  notes  were  valid  outstanding  obligations,  held,  that  no  warranty  could 
be  implied. 

(Argued  December  4,  1889  ;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  thje  first  Tuesday  in  June  188S,\vhich  affirmed  a  judgment 
in  favor  of  defendant,  entered  upon  the  report  of  a  referee. 

The  complaint  alleged,  in  substance,  that  Marvin,  defendant's 
testator,  was  the  owner  and  holder  of  four  promissory  notes^ 
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one  made  by  Francis  N.  Whitcomb,  the  others  made  by  D. 
Eawson  &  Co.,  all  of  which  were  indorsed  by  the  payees,  and 
the  payment  of  one  of  them  was  guaranteed ;  that  plaintiff, 
induced  by  the  representations  of  said  Marvin,  that  the  said 
notes  were  unpaid  and  that  notliing  had  occurred  to  discharge 
the  indorsers  or  the  guarantor  and  that  they  had  no  defense 
thereto,  purchased  said  notes,  paying  said  Marvin  in  full  for 
the  same,  whereas,  in  truth,  the  notes  had  been  paid  in  full  and 
indorsers  and  guarantor  fully  discharged. 

The  answer  admitted  that  at  the  time  stated  in  the  complaint 
Marvin  owned  the  not^s  specified ;  that  Whitcomb  was  the 
surviving  partner  of  D.  Eawson  &  Co. ;  that  at  a  time  prior 
to  the  alleged  transfer  to  plaintiff,  said  Whitcomb  individually 
and  as  surviving  partner,  being  indebted  to  Marvin  upon  said 
notes  and  various  other  claims,  assigned  and  transferred  to 
him  certain  personal  property,  claims  and  demands,  under  the 
agreement  that  the  proceeds  of  collection  should  be  applied 
upon  such  indebtedness,  and  if  a  sufficient  amount  was  collected 
to  pay  the  same,  Whitcomb  should  be  discharged  and  released  \ 
that  at  the  time  stated  in  the  complaint  JTarvin  had  made  various 
collections  on  the  collaterals,  and  upon  representations  made  by 
plaintiff  that  Whitcomb  was  indebted  to  him,  and  on  payment 
of  the  balance  due  Marvin,  the  latter  delivered  to  plaintiff  the 
said  notes  and  assigned  to  him  the  uncollected  accounts,  etc.,  so 
held  as  collaterals,  a  portion  of  which  were  good  and  collectable ; 
that  Marvin  notified  plaintiff,  at  the  time,  of  the  arrangement 
under  which  he  held  the  collaterals.  Defendant  denied  the 
making  of  any  representations  or  warranty, "  or  that  he  made  any 
other  or  different  transfer  of  said  notes  than  as  herein  stated." 

Evidence  was  received  on  the  trial,  without  objection,  as 
to  the  arrangement  under  wliich  the  notes  were  transferred, 
showing  it  to  be  substantially  as  set  forth  in  the  answer; 
that  the  plaintiff,  who  was  a  creditor  of  Rawson  &  Co.,  applied 
to  said  Wliitcomb  for  payment  of  his  debt,  and  was  informed 
by  him  that  Marvin  had  property  in  his  hands  to  secure 
a  debt  due  him ;  that  by  paying  the  balance  due  Marvin,  and 
taking  the  collaterals  he  held,  he  could  have  the  benefit  of 
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them,  and  so  save  his  own  debt ;  that  thereupon  plaintiff  called 
upon  Marvin  and  ascertained  the  balance  due,  and  upon  being 
paid  that  amount  Marvin  transferred  his  claims  with  the  col- 
laterals to  plaintiff.  Prior  to  said  transfer  no  application  of 
the  sums  collected  by  Marvin  on  the  collaterals  in  extinguish- 
tnent  of  any  specific  items  of  tlue  Indebtedness  owing  to  him 
by  Rawson  &  Co.  had  been  made;  sufficient  had  been  collected 
to  pay  the  notes.  Plaintiff,  after  the  assignment  to  liim  of  the 
•claims  of  Marvin,  with  the  collaterals,  treated  the  notes  as  paid. 
There  was  no  express  warranty  by  Marvin  that  the  notes  were 
valid  outstanding  obligations  either  against  the  maker  or  indorser. 

J.  II,  Waring  for  appellant.  Facts  admitted  by  the  plead- 
ings were  not  only  disregarded  by  the  referee,  but  they  were 
flatly  contradicted  by  the  findings  which  he  made.  (Code 
Civ.  Pro.,  §  522 ;  Tell  v.  Beyer,  38  N.  Y.  161 ;  Toicnshend  v. 
Townshend,  1  Abb.  [K".  C]  81 ;  RoherU  v.  Good,  2  Trans. 
App.  103 ;  Marstoii  v.  Swett,  ^^  N.  Y.  206  ;  Went  v.  J..,  etc.^ 
Bh,  44  Barb.  175 ;  Beals  v.  H.  Ins.  Co,,  36  N.  Y.  522, 527 ; 
Maurice  v.  //.  R,  It,  R,  Co,,  3  Duer,  426,  441 ;  Tolman  v. 
Manufacturers,  etc,  55  Mass.  73 ;  Bell  v.  Dugg,  60  N.  Y. 
528,  532 ;  Delaware  Bk,  v.  Jai^vi^,  20  id.  226 ;  Fake  v. 
Smith,  2  Abb.  Ct.  App.  Dec.  76 ;  Code,  §  1023 ;  Ballmi  v. 
Parsons,  11  Hun,  602 ;  Clevelmid  v.  Hatch,  25  id.  308 ; 
Paige  v.  Willetts,  38  id.  28  ;  Thomas  v.  Austin,  4  Barb.  265  ; 
Croshie  v.  Leary,  6  Bosw.  312 ;  Bridge  v.  Pay  son,  5  Sandf. 
210.)  The  plaintiff  was  entitled  to  recover  on  the  facts  alleged 
in  liis  complaiQt  and  not  denied  by  the  answer.  {Littau^r  v. 
Goldman,  72  K  Y.  206,  209-210 ;  D,  Bk,  v.  Jarvis,  20  id. 
226,  229 ;  Ross  v.  Tei^y,  63  id.  613 ;  Wehh  v.  OdeU,  49  id. 
653.)  On  the  sale  of  a  note,  where  nothing  is  said  on  the  sub- 
ject, a  warranty  is  implied  that  it  is  unpaid.  {Sherman  v. 
Johnson,  56  Barb.  59 ;  Fumess  v.  Ferguson,  15  N.  Y.  437; 
34  id.  485,  490.) 

William.  Spargur  for  respondent.  To  make  out  a  case  of 
implied  warranty,  there  must  not  only  be  a  withholding  of 
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known  facts,  but  fraud  must  be  practiced.     (72  N.  Y.  506 ;  81 
id.  101 ;    60  id.  528.)    A  man  holding  collaterals  by  simply 
receiving  his  pay  and  transferring  them  at  the  request  of  the- 
owner  of  them,  incurs  no  liability.     (19  N.  Y.  499.)    There  is. 
no  view  of  this  case  that  entitles  the  plaintiff  to  a  judgment. 
(10  N.  Y.  198.) 

Andrews,  J.  It  is  plain,  from  the  circumstances  developed 
upon  the  trial,  that  the  real  intention  of  the  transaction 
between  the  plaintiff  and  Marvin,  the  defendant's  testator,  was. 
to  substitute  the  former  to  the  position  of  the  latter  in  respect 
of  the  debt  owing  by  Rawson  &  Co.  to  Marvin,  and  the  col- 
laterals held  by  him  as  security  therefor.  It  was  not  in  any 
proper  sense  a  purchase  by  the  plaintiff  of  the  notes  held  by 
Marvin,  except  in  so  far  as  they,  with  the  other  claims  trans- 
ferred to  the  plaintiff  at  the  same  time,  represented  the 
balance  which,  after  the  application  of  what  had  been  collected 
by  Marvin,  would  remain. due  to  him  on  the  claims  transferred. 
Prior  to  the  transfer  by  Marvin  to  the  plaintiff,  no  application 
of  the  sums  collected  by  Marvin  on  the  collaterals  in  extinguish- 
ment of  any  specific  items  of  the  indebtedness  owing  by  Eaw- 
son  &  Co.  had  been  made.  Suflicient  had  been  collected  to 
pay  the  notes,  but  in  the  absence  of  any  specific  application  of 
the  collections  thereon,  they  were  not  technically  paid.  The 
plaintiff,  after  the  assignment  to  him  of  the  claims  of  Marvin, 
with  the  collaterals,  treated  the  notes  as  paid.  Prior  to  the 
assignment  the  plaintiff  had  arranged  with  Kawson  &  Co.,  or 
the  survivor  of  that  firm,  tlmt  he  should  have  the  benefit  of 
the  collaterals  held  by  Marvin,  over  and  beyond  the  interest 
therein  which  Marvin  held,  to  apply  upon  the  plaintiff's  own 
debt  against  the  firm.  It  was  to  obtain  this  advantage  that 
the  plaintiff  paid  Marvin  the  balance  of  his  claim  and  took  the 
assignment. 

There  was  no  express  warranty  by  Marvin  that  the  notes 
were  valid  obligations,  either  against  the  makers  or  indorser, 
and  none  can  be  implied  under  the  circumstances.  It  is  con- 
ceded that  the  sim:i  paid  by  the  plaintiff  to  Marvin,  was  the 
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exact  sum  due  the  latter  from  Rawson  &  Co.  It  may  be  trae, 
as  claimed  by  the  counsel  for  the  plaintiflf,  that  on  a  purchase 
of  notes,  appearing  on  their  face  to  be  valid  and  uncancelled 
obligations,  but  which  in  fact  have  been  paid,  or  the  indorsers 
discharged  to  the  knowledge  of  the  vendor,  a  cause  of  action 
would  arise  in  favor  of  a  vendee  who  purchased  without 
notice,  against  the  vendor,  based  upon  an  implied  warranty 
that  the  notes  were  valid  obligations.  (Delaware  Bank  v. 
Jarms,  20  N.  Y.  226 ;  Wehh  v.  OdeU,  49  id.  583 ;  Bo88  v. 
Terry^  63  id.  613 ;  Littauer  v.  Goldman^  72  id.  506. 

The  plaintiff  insists  that  the  complaint  contains  allegations, 
not  denied  by  the  answer,  showing  that  the  transaction  between 
the  plaintiff  and  Marvin  was  a  purchase  of  the  notes  by  the 
plaintiff  in  the  ordinary  sense,  in  good  faith,  for  a  full  consid- 
eration, when  in  fact  they  had  been  paid  and  the  indorsers 
discharged  to  the  knowledge  of  Marvin.  These  averments  it 
is  contended  are  to  be  regarded  as  conclusively  established, 
and  precluded  the  defendant  from  showing  that  the  transaction 
was  other  or  different  from  tliat  alleged  in  the  complaint. 
There  is  no  direct  denial  in  the  answer  of  the  allegations  upon 
wliich  the  plaintiff  relies.  But  it  sets  fortli  with  some  detail 
the  nature  of  the  transaction  between  Marvin  and  the  plaintiff, 
and  concludes  by  denying  that  Marvin  "  made  any  other  or 
different  transfer  of  said  notes  than  as  herein  stated."  The 
real  transaction  was  the  subject  of  investigation  on  tlie  trial, 
and  was  litigated  without  any  objection  being  raised  that  the 
evidence  was  inadmissible  under  the  pleadings.  The  first 
time  that  the  question  was  raised  was  when  findings  based  on 
the  pleadings  were  proposed  by  the  plaintiff.  The  referee 
was,  we  think,  justified  under  the  circumstances  in  refusing  to 
find  in  accordance  with  the  alleged  admissions.  This  disposes  of 
the  main  question  in  the  case.  The  merits  of  the  controversy 
were  properly  adjudged  in  the  courts  below,  and  the  exceptions 
to  evidence  point  out  no  reason  for  a  reversal  of  the  judgment. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Farmees'  Loan  and  Trust  Compant,  Respondent,  v.  Bankers 
AND  Merchants'  Telegraph  Company  et  aJ.,  John  A. 
EoEBLiNGs'  Sons  CoMPAirr,  Appellant. 
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The  judgment  in  an  action  to  foreclose  a  mortgage  executed  by  a  telegraph 
company  to  secure  its  bonds,  recited  the  amount  due  upon  the  bonds 
as  it  appeared  by  affidavit,  ordered  the  referee  appointed  to  sell  to 
ascertain  and  report  the  amoimt  due  **  on  such  bonds  as  may  be  ascer- 
tained and  reported  by  such  referee  to  be  secured  by  said  mortgage," 
with  the  names  of  the  persons  holding  them  and  by  what  title,  and 
to  sell,  unless  previous  to  the  sale  "  the  amount  herein  foimdas  actually 
due  and  payable"  shall  be  paid.  The  referee  did  not,  prior  to  the 
sale,  report  the  amount  due ;  his  report  of  sale  was  confirmed.  On 
motion  by  a  bondholder  to  set  aside  the  sale,  upon  the  ground  that 
the  failure  to  make  such  report  rendered  the  sale  illegal,  hdd,  that 
the  court  below  was  competent  to  interpret  its  own  judgment,  and  its 
confirmation  of  the  sale  showed  its  understanding  to  be  that  the  refer- 
ence as  to  amount  of  bonds  was  to  be  executed  after  sale.  Also,  hM, 
that,  inasmuch  as  it  appeared  that  the  entire  proceeds  of  the  foreclosure 
would  be  exhausted  in  paying  claims  paramount  to  the  bonds,  the  omis- 
sion to  execute  the  reference  before  sale,  conceding  it  was  required  by  the 
judgment, was  at  most  a  harmless  irregularity;  and  that  the  court  below 
had  power,  in  its  discretion,  to  refuse  to  set  aside  the  sale  on  that  account. 

The  judgment  did  not  expressly  authorize  the  referee  to  execute  a 
deed  to  the  purchaser  ;  it  provided  that  the  purchaser  should  be  entitled 
to  possession  on  production  of  his  deed,  and  that  the  mortgagor  and  its 
receiver  should  join  in  the  deed.  It  was  claimed  that  the  referee 
had  no  authority,  under  the  judgment,  to  execute  a  deed.  Ildd,  unten- 
able ;  that  such  authority  was  to  be  understood  from  the  language  of 
the  judgment ;  also,  that  as  the  court  below  had  sanctioned  the  giving  of 
the  deed  and  thus  construed  its  judgment,  no  ground  of  complaint  on 
that  account  remained. 

Tlie  judgment  provided  that  the  purchaser  should  pay  a  carta  in  amount  of 
the  purchase-price  in  cash,  and  that  the  balance  might  be  paid  in  receiver's 
certificates  or  in  bonds,  to  be  received  at  a  pro  rata  rate,  as  provided. 
Upon  the  sale  the  purchaser  paid  the  cash  required  and  delivered  to  the 
referee  what  was  supposed,  at  the  time,  to  be  a  sufificient  amount  of 
certificates,  but  which  afterwards  proved  to  be  insufficient  to  pay  the 
balance  of  the  piurchase-money ;  he  also  gave  ample  security  to 
pay  any  balance  that  might  be  found  due.  In  confirming  the  referee's 
report,  the  court  ordered  that  the  referee  sliould  inquire  and  report  to 
the  court  what  receiver's  certificates  should  have  been  or  should  be 
accepted  by  him  in  payment  of  the  purchase-price,  and  how  much,  if 
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anything,  was  due  upon  the  piu*chase-prioe.  It  was  claimed  the  full 
purchase-price  should  have  been  paid  before  the  deed  was  delivered 
Heldf  untenable. 

Prior  to  the  sale  a  reorganization  agreement  had  been  entered  into,  to  which 
the  petitioner  was  a  party.  Heldf  that  the  court  was  not  obliged  to  set 
aside  the  sale  because  such  agreement  had  been  violated;  that  the  court, 
hi  its  discretion,  could  leave  the  petitioner  to  pursue  its  remedy  by  action. 

The  petitioner  did  not  offer  to  bid  for  the  property  upon  a  resale  any  more 
than  the  price  for  which  it  Mras  sold,  and  did  not  sliow  that  anyone 
would  bid  any  more;  also,  with  knowledge  of  all  the  essential  facts,  it 
delayed  for  nearly  two  years  before  making  the  application.  In  the 
meantime  the  property  had  gone  into  the  hands  of  a  new  corporation, 
which  had  expended  large  sums  of  money  thereon,  had  mortgaged 
the  same  to  secure  bonds,  and  had  issued  stock  to  a  large  amount;  so 
that  if  a  resale  were  ordered  it  would  be  impossible  to  restore  the 
parties  to  be  affected  thereby  to  their  former  position,  and  irreparable 
mischief  might  be  done.  Held,  that  the  petitioner  had  no  absolute  legal 
right  to  liave  the  sale  set  aside;  that  the  court  below  had  discretion  to 
deny  the  application;  that  it  did  not  appear  it  had  abused  its  discretion, 
and,  therefore,  this  court  had  no  jurisdiction  to  review  the  order 
appealed  from. 

(Argued  December  9,  1889 ;  decided  January  14,  1890.) 

Appeal  by  John  A.  Koeblings'  Sons  Company  from  order 
of  the  General  Term  of  the  Supreme  Court  in  the  first  judicial 
department,  made  June  9,  1889,  which  aiBrmed  an  order  of 
Special  Term,  denying  a  petition  to  set  aside  a  sale  under  the 
judgment  herein. 

This  action  was  brought  to  foreclose  a  mortgage  executed  by 
defendant,  The  Bankers  and  Merchants'  Telegraph  Company, 
upon  its  property  to  plaintiff  as  trustee.  The  mortgagor  became 
insolvent,  receivers  of  its  property  were  appointed  with  power 
to  operate  and  manage  its  lines  of  telegraph,  until  the  further 
order  of  the  court,  with  autliority  to  issue  receivers'  certificates, 
whicli  was  done.  Under  judgment  of  foreclosure  and  sale  the 
property  was  sold  by  a  referee  appointed  for  that  purpose. 
The  purchaser  assigned  his  bid  to  defendant,  The  United  Lines 
Telegraph  Company,  to  which  company  the  property  was 
conveyed  by  the  ref erce.  On  tlie  coming  in  of  the  report 
of  sale,  the  appellant,  as  the  holder  of  mortgage  bonds  and 
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receivers'  certificates,  excepted  thereto  and  petitioned  to  set 
aside  the  sale. 
-The  further  material  facts  appear  in  the  opinion. 

Wheel-er  H.  Peckham  for  appellant.  The  court  erred  in 
overruling  the  exception  of  the  Roebling  company.  (C,  etc^ 
R,  R.  Co.  V.  Fosdiek,  106  U.  S.  47-71.) 

Robert  G.  IngersoU  for  the  United  States  Telegraph  Com- 
pany and  Edward  S.  Stokes  respondents.  The  appellant 
is  estopped  by  laches  and  positive  acquiescence.  (Z.  C,  Co. 
V.  A,  C  R.  R.  Co,,  15  Fed.  Eep.  47 ;  T.  Z.  O.  Co,  v.  Mwr- 
hury,  91  U.  S.  587 ;  2  Hermann  on  Estoppel,  1195  ;  Norway  v. 
Rowe,  19  Ves.  144 ;  CU{ig  v.  Edmondson,  8  De  G.,  M.  &  G. 
787 ;  Burnett  v.  Brown,  105  Mass.  551 ;  McMahon  v.  N.  Y. 
<Sb  Z.  B.  R.  R,  Co,,  24  N.  J.  Eq.  56 ;  In  re  WooUey,  95  N.  Y. 
135  ;  In  re  Flushing  Ave.,  101  id.  155  ;  DepewY.  Dewey,  46 
How.  Pr.  441,  447,  448 ;  S.  H,  B,  Co,  v.  E.  IL  B.  Co,,  56  id. 
70 ;  Lockwood  v.  McGuire,  57  id.  266 ;  Haines  v.  Taylor,  3 
How.  Pr.  205  ;  Gardner  v.  Ogden,  22  N.  Y.  327,  340  ;  E.F. 
Co.  V.  H&rsee,  33  Hun,  169,  178,  185;  103  N.  Y.  24,  27; 
MuUer  v.  Tuska,  87  id.  166 ;  Acer  v.  Ilotchkiss,  97  id.  396 ; 

B,  F.  Co.  V.  Cox,  106  id.  555  ;  Hayes  v.  Midas,  104  id.  602 ; 
Fowler  v.  B,  S.  Bk,,  113  id.  450,  455 ;  Rodei^rfiundy,  Clark, 
46  id.  354.)  It  asks  for  equitable  relief  and  does  not  offer  to 
do  equity.      (Peck  v.  N.  Y.  &  N.  J.  R.  Co.,  85  K  Y.  246 ; 

C.  L.  Ins,  Co.  V.  Bowman,  90  id.  654 ;  Murdock  v.  Empire,  9 
Abb.  Pr.  283 ;  Lentz  v.  Craig,  2  id.  294 ;  ^.  Ins,  Co.  v.  Oak- 
ley, 9  Paige,  259,  264 ;  1  Barb.  Ch.  608  ;  Gould  v.  Gager,  18 
Abb.  Pr.  32 ;  Lefevre  v.  Laraway,  22  Barb.  167 ;  Dawson  v. 
Drake,  29  N.  J.  Eq.  383 ;  Hazard  v.  Hodges,  11  id.  423  •, 
Miller  v.  Kendrick,  15  At.  259 ;  Gilhert  v.  Haire,  43  Mich. 
283 ;  StuU  v.  Bro\i>n,  14  N.  E.  Kep.  230.)  Neither  the 
reorganization  committee,  the  purchaser,  nor  the  assignee 
of  his  bid  were  guilty  of  any  fraud.  (Matthews  v.  Mur- 
chison,  15  Fed.  Rep.  691,  694 ;  Peck  v.  N.  Y.  dk  N.  J. 
R.  Co.,   85  N.  Y.   246,   252 ;   In  re  De   Betz,  9  Abb.  Pr. 
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246,  252  \  N,  a  i&  S.  L,  B.  B.  Co.  v.  U.  S.,  113  U.  S. 
261 ;  Vilas  v.  Page,  106  N.  Y.  439,  452 ;  C.  T.  C.  Co,  v. 
Seasongood,  130  U.  S.  482 ;  Fuller  v.  Van  Geesen,  4  Hill, 
171 ;  Fort  v.  Burch,  6  Barb.  75  ;  McLaren  v.  H,  F.  Ins,  Co., 
5  N.  Y.  151 ;  TwitcheU  v.  Bartlett,  51  id.  447 ;  52  Barb.  319 ; 
Cheney  v.  Woodruff,  45  N.  Y.  98 ;  Whalen  v.  White,  25  id. 
462 ;  Stivison  v.  Arnold,  5  Abb.  [N.  C]  377.)  There  is  no 
irregularity  in  the  judgment  of  foreclosure  and  sale,  or  in  the 
proceedings  liad  thereunder,  and  even  if  held  to  be  irregular, 
such  irregularities  have  been  waived  and  do  not  go  to  the 
merits.  (2  R.  S.  327,  §§  60,  61 ;  Code  Civ.  Pro.,  §§  1557, 
1577 ;  Abbott  v.  Curran,  98  N.  Y.  665 ;  Blalcdy  v.  Calder, 
15  id.  617;  Baldwin  v.  Doying,  114  id.  452;  Alvord  v. 
Beach,  5  Abb.  Pr.  451 ;  //.  M.  Co,  v.  Farrington,  82  N.  Y. 
121 ;  22  id.  323 ;  52  id.  28 ;  62  id.  86 ;  Stark  v.  Dinehart,  40 
id.  342 ;  Moore  v.  Shaw,  77  id.  512 ;  BirdsaU  v.  Birdsall,  41 
How.  Pr.  389;  Keck  v.  Werder,  86  N.  Y.  264;  Hale 
V.  Clauson,  60  id.  339;  Marcus  v.  Zeo7iy,llS  id.  619; 
Peck  V.  ]\r.  Y.  c&  iT.  J.  B.  Co.,  85  id.  246.)  The  con- 
firmation of  the  sale  and  the  denial  of  the  petition  to 
set  it  aside  were  in  the  discretion  of  the  Special  Tenn, 
and  its  action  having  been  approved  by  the  General  Term  is 
not  subject  to  review  in  this  court.  (Hale  v.  Clausmi,  60 
N.  Y.  339,  341 ;  Wakernan  v.  PHee,  3  id.  334 ;  Dows  v. 
Congdon,  28  id.  122,  124 ;  King  v.  Piatt,  2  Abb.  Dec.  527, 
531 ;  3  Abb.  [N.  S.]  174;  34  How.  Pr.  26 ;  RoweU  v.  MUh, 
53  N.  Y.  322,  335  ;  GoodeU  v.  Harrington,  76  id.  547  ;  Fisher 
V.  Ilersey,  78  id.  387 ;  Wakernan  v.  Price,  3  id.  334 ;  B.  S. 
Bk.  v.  Newton,  23  id.  160;  Dows  v.  Congdon,  28  id.  122; 
Crane  v.  Stiger,  58  id.  625 ;  Hale  v.  Cluxvson,  60  id.  339 ; 
GoodeU  V.  Harrington,  76  id.  547  ;  Fisher  v.  Hersey,  78  id. 
387 ;  HoioeU  v.  Mills,  53  id.  322,  335  ;  Peck  v.  N,  Y,  &  N 
J.  B.  B.  Co.,  85  id.  246,  252,  253 ;  Winter  v.  Echert,  93  id.  367, 
370 ;  Dennerlein  v.  Dennerhin,  111  id.  518.)  The  burden  is 
upon  the  appellant  to  show  that  the  order  of  the  General 
Term  was  made  upon  grounds  which  did  not  authorize  the 
court  to  exercise  any  discretion  in  its  decision.     (Baylies  on 
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New  Trials  and  App.  232 ;  Cushman  v.  Brundetj  50  N.  Y. 
296 ;  MiUs  v.  BUdrethj  81  id.  91,  94 ;  McKenna  v.  Bolger^ 
94  id.  641.)  The  order  appealed  from  must  itself  show  that  it 
was  made  upon  a  ground  which  did  not  authorize  the  court  to 
exercise  any  discretion  in  its  decision.  (Baylies  on  Kew 
Trials  and  Appeals,  32  \  In  re  K  C\  E.  R,  Co.,  82  N. 
Y.  95-98;  Brooks  v.  Jf.  N.  G,  Co,,  93  id.  647;  Bate 
V.  McDoweU,  97  id.  646 ;  In  re  N.  Y.  cfe  ff.  R.  R.  Co., 
98  id.  18 ;  Thorrington  v.  Merrick,  101  id.  5-9 ;  F.  L.  &  T. 
Co.  V.  B.  cfe  M.  T.  Co.,  15  N.  Y.  S.  K.  516 ;  In  re  Board 
of  Street  Opening,  111  N.  Y.  581,  583.)  So  much  of  this 
order  as  orders  a  reference  is  not  appealable  to  this  court. 
(  Victory  v.  Blood,  93  N.  Y.  650 ;  Jones  v.  Jones,  81  id.  35  ; 
Walker  v.  Spencer,  86  id.  162 ;  Hunt  v.  Chapman,  62  id. 
333 ;  Thurher  v.  H.  B.,  etc.,  R.  R.  Co.,  60  id.  326 ;  Chester- 
man  v.  Eyland,  74  id.  452 ;  White  v.  D.,  L.  <J&  W.  R.  R, 
Co.,  41  id.  250 ;  Potter  v.  Va/n  Vranken,  36  id.  619 ;  Martin 
V.  W.  H.  Co.,  70  id.  101 ;  Harrington  v.  Bruce,  84  id.  103.) 
Respondents  are  justified  in  making  quotations  from  order 
entered  in  the  Supreme  Court.  {Dunford  v.  Weaver,  84  N.  Y. 
445 ;  Bank  of  Charleston  v.  Emeric,  2  Sandf.  718 ;  2  City 
Court,  80 ;  RochweU  v.  Furmin,  8  Abb.  [N.  S.]  334 ;  A.  Ins. 
Co.  V.  Barnard,  26  Hun,  304 ;  People  v.  Snyder,  41  N.  Y. 
411 ;  Howard  v.  Moot,  64  id.  271.) 

Roger  Foster  for  Wise  and  Bill,  respondents.  So  much  of 
the  petition  as  seeks  to  set  aside  the  receiver's  certificates  issued 
in  the  De Haven  suit  was  properly  denied.  {Wallace  v. 
Lomnis,  97  U.  S.  146,  162,  163 ;  Vilas  v.  Page,  106  K  Y. 
439 ;  Miltenberger  v.  Z.  R.  Co.,  106  U.  S.  287,  307 ;  IT.  T. 
Co.  V.  7.  M.  R.  Co.,  117  id.  434,  461,  462 ;  S.  L.  &.  P.  R. 
Co.  V.  C.  T.  Co.,  22  Fed.  Eep.  269,  271 ;  GUhert  v.  W.,  C. 

V.  M.  cfe  G.  S.  R.  Co.,  33  Grat.  586 ;  Langdon  v.  V.  dk  C. 
R.  R.  Co.,  53  Vt.  228 ;  Humphreys  v.  AUen,  101  111.  490 ; 

Vilas  V.  Page,  106  N.  Y.  439,  451,  453 ;  C  T.  Co.  v.  Season- 
good,  130  U.  S.  482,  492 ;  W.  S.  L.  (&  P.  R.  Co.  v.  C.  T. 
Co.,  22  Fed.  269,  271.)    So  much  of  the  order  as  denies  the 
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motion  to  set  aside  the  sale  is  not  appealable.  {C.  Z.  Ins.  Co. 
V.  Bowinan,  90  N.  Y.  «54 ;  WitiUr  v.  Eckert,  93  id.  367 ; 
Oooddl  V.  IlarAngton^  76  id.  547.)  The  motion  to  set  aaide 
the  sale  was  properly  denied.  ( Weimore  v.  S,  P.  &  P.  R. 
Co.,  3  Fed.  Rep.  177.)  The  failure  of  the  puroliaser  to  pay 
the  full  amount  of  his  bid,  is  not  a  ground  of  exception  to 
the  referee's  report.  (Camden  v.  Mayheiv,  129  U.  S.  73.) 
By  consenting  to  so  much  of  the  order  as  directed  a  reference 
to  provide  for  the  manner  in  which  payment  for  the  sale  is  to 
be  made,  the  petitioners  have  waived  their  right  to  appeal  from 
80  much  of  the  order  as  confirmed  the  sale.  {Goodsell  v.  W. 
U,  T.  Cfe.,  109  K Y.  147 ;  BmneUx,  Va7iSyckel,\%\d,  481.) 

Eakl,  J.  Tlisre  ha*  been  a  bewildering  maze  of  legal  pro- 
ceedings affecting  the  Bankers  and  Merchants'  Telegraph  Com- 
pany and  its  property,  and  it  is  quite  possible  that  wrong  and 
injustice  has  resulted  to  some  of  the  creditors  of  the  company. 
The  matters  have,  in  many  forms,  been  before  the  courts 
below  by  actions,  receiversliips,  references,  reports,  petitions, 
motions  and  orders,  and  it  would  seem  as  if  no  real  grievance 
should  now  remain  unredressed.  We  certainly  can  perceive 
no  method,  according  to  the  settled  practice  of  this  court,  for 
adminstering  relief  to  the  appellant  upon  this  appeal. 

The  judgment  of  forclosure  is  unassailed  and  from  it  we 
nmst  set  out  upon  an  examination  of  the  matters  submitted 
for  our  consideration.  It  recites  that  it  appeared,  from  an 
affidavit,  tliat  the  bonds  secured  by  the  mortgage  foreclosed, 
and  then  outstanding,  amounted  to  $7,102,000,  and  it  ordered 
that  it  be  referred  to  a  referee  named,  "to  a<^certain  and  report 
the  principal  sums  due  and  unpaid  on  such  bonds  as  may  be 
ascertained  and  reported  by  such  referee  to  be  secured  by  said 
mortgage  and  the  names  of  the  respective  persons  holding  any, 
and  what  title  to  the  same,  and  that  the  said  referee  shall 
also  ascertain  and  report  which  of  the  coupons  issued  with  any 
bonds  so  certified  by  the  plaintiff  are  outstanding  and  entitled 
to  the  security  of  the  said  mortgage,  the  names  of  the  respect- 
ive persons  holding  any  and  what  title  to  the  same,  and  the 
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sums  due  and  unpaid  on  such  coupons  respectively  and  in  the 
aggregate,  together  with  the  aggregate  amount  of  the  sums  due 
and  unpaid  on  all  bonds  and  coupons  so  secured."  It  further 
ordered  and  adjudged  that  the  mortgaged  premises  should  be 
sold  by  the  referee  "unless  previous  to  such  sale  the  said  defend- 
ant telegraph  companies,  or  either  of  them,  pay  to  the  plaintiff,  or 
its  attorneys,  the  amount  herein  found  as  actually  due  and 
payable  for  principal  and  interest  upon  the  bonds  issued  under 
and  secured  by  the  said  mortgage  to  the  plaintiff  and  interest 
thereon,"  besides  the  costs.  The  referee  did  not,  prior  to  the 
sale,  report  the  amount  due  upon  the  bonds,  and  hence  the 
appellant  cl^ms  that  the  sale  was  illegal.  It  was  not- expressly 
ordered  that  the  referee  should  ascertain  the  amount  of  the 
bonds  and  make  his  report  before  he  could  sell,  and  the  mean- 
ing of  the  judgment  in  that  respect  is  not  entirely  clear. 
The  judgment  recites  that  the  amount  due  upon  the  bonds 
appeared  to  the  court,  and  the  premises  were  ordered  to  be  sold 
unless  "the amount  herein  (in  the  judgment)  found"  —  not 
the  amount  to  be  ascertained  and  reported  by  the  referee  — 
should  be  paid.  It  may  be  inferred  that  the  main  purpose  of 
the  reference  was  to  ascertain  who  held  the  bonds  and  by  what 
title  they  were  held,  with  a  view  to  a  distribution  of  the  pro- 
ceeds of  the  sale,  and  that  the  sum  named  in  the  judgment  was 
assented  to  by  all  parties  and  accepted  by  the  court  as  sufficiently 
accurate  for  the  purpose  of  the  judgment  and  sale.  The  court 
was  competent  to  interpret  its  own  judgment,  and  by  its  con- 
firmation of  the  sale  it  is  shown  that  it  understood  that  the 
reference,  as  to  the  amouot  of  the  bonds,  was  to  be  executed 
after  the  sale.  But  if  it  should  be  held  that  the  reference 
ought  to  have  been  executed  before  the  sale,  so  that  the  mort- 
gagor could  pay  and  thus  stop  the  sale,  then  the  execution 
thereof  before  the  sale  was  for  the  benefit  of  the  mortgagor, 
and  it  does  not  complain.  But  it  is  undisputed  that  valid 
bonds  amounting  to  several  millions  were  outstanding,  and  it 
is  clear  that  no  one  would  have  paid  the  amount  due  upon  the 
bonds  for  the  purpose  of  stopping  the  sale.  Besides,  it  appears 
that  the  bondholders  have  no  real  interest  in  the  foreclosure 
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or  the  proceeds  thereof,  as  the  entire  proceeds  will  be  needed 
and  exhausted  to  pay  claims  paramount  to  tlie  bonds.  So  in 
any  view  the  omission  to  execute  the  reference  before  the  sale 
was,  at  most,  a  harmless  irregularity,  affecting  no  substantial 
right,  and  the  court  below  could,  at  least,  in  the  exercise  of  its 
discretion,  decline  to  set  aside  the  sale  on  that  account. 

It  is  further  claimed  that  the  referee  had  no  authority  under 
the  judgment  to  execute  a  deed  to  tlie  purchaser.  But  it  is 
implied  from  the  language  of  the  judgment  that  he  was  to 
give  a  deed,  as  it  provided  that  the  purchaser  should  be  entitled 
to  the  possession  on  the  production  of  his  deed,  and  that  the 
telegraph  companies  and  their  receiver  should  join  in  the  deed. 
The  court  below  having  sanctioned  the  giving  of  the  deed, 
and  thus  construed  its  own  judgment,  no  ground  of  complaint 
on  that  account  remained  to  this  appellant. 

The  judgment  provided  that  tlie  purchaser  at  the  sale  should 
pay  a  certain  amount  of  cash,  and  that  the  balance  of  the  pur- 
chase-price might  be  paid  in  receiver's  certificates  and  in  bonds 
secured  by  the  mortgage,  and  that  such  certificates  and  bonds 
should  be  received  onJy  for  the  pro  rain  amount  the  holders 
of  the  certificates  and  bonds  would  respectively  be  entitled  to 
receive  on  the  distribution  of  the  proceeds  under  the  decree. 
Upon  the  sale  the  purchaser  paid  the  cash  required  by  the 
judgment  and  delivered  to  the  referee  what  was  supposed  at 
the  time  to  be  a  sufficient  amount  of  certificates  to  pay  the 
amount  bid.  It  now  appears  that  the  certificates  thus  delivered 
are  insufficient  to  pay  the  balance  of  the  purchase-money  ;  but 
the  purchaser  gave  ample  security  to  pay  any  balance  tliat 
might  be  found  due  from  him,  and  the  court  below,  in  confirm- 
ing the  report  of  the  referee,  ordered  that  the  referee  should 
inquire  and  report  to  the  court  what  receivers'  certificates 
should  have  been  or  should  be  accepted  by  him  in  payment  of 
the  purchase-price,  and  how  much  if  anything  is  due  upon  the 
purchase-price.  So  we  think  there  is  no  just  ground  for  com- 
plaint because  the  fuU  purchase-price  was  not  paid  before  the 
deed  was  delivered. 

Prior  to  the  sale  there  was  a  reorganization  agreement,  to 
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which  the  appellant  was  a  party,  and  it  now  complains  that 
the  purchase  was  not  made  in  pursuance  of  that  agi'eement, 
and  that  the  purchaser  has  refused  to  carry  that  agi'eement 
into  effect.  It  would  be  a  sufficient  answer  to  this  complaint 
that  the  purchaser  denies  that  he  was  a  party  to  the  reorgani- 
zation agreement  alleged  by  the  appellant,  or  that  he  agreed 
to  purchase  under  and  in  pursuance  of  that  agreement,  or  that 
lie  committed  any  fraud  whatever  in  the  purchase.  But  if 
the  complaint  be  well  founded,  it  furnishes  no  absolute  ground 
for  setting  aside  the  sale.  The  court  below  could,  in  the  exer- 
cise of  its  discretion,  leave  the  appellant  to  pursue  its  remedy 
by  action  to  enforce  any  rights  it  has  under  the  reorganization 
agreement,  or  against  the  reorganization  committee,  for  any 
breach  of  contract  or  violation  of  trust  by  them.  A  few  days 
after  the  sale  it,  in  fact,  commenced  an  action  against  the  pur- 
chaser, the  reorganization  committee,  and  the  new  corporation 
to  which  the  premises  sold  had  been  transferred,  to  enforce 
the  reorganization  agreement  and  its  rights  thereunder,  and 
that  suit  is  still  pending.  The  pendency  of  that  suit  does  not  \  I 
furnish  an  absolute  bar  to  the  relief  here  claimed  by  the  (  ' 
appellant,  and,  notwithstanding  that,  the  court  below  could,  in  / 
the  exercise  of  its  discretion,  vacate  the  sale.  But  it  could 
give  the  commencement  of  that  suit  its  due  weight,  and,  on 
account  thereof,  refuse  to  vacate  the  sale  and  leave  the  appel- 
lant to  proceed  for  its  relief  in  that  suit.  It  was  not  bound 
to  set  aside  the  sale  l)ecau6e  a  reorganization  agreement, 
entered  into  by  some  of  the  creditors  of  the  telegraph  com- 
pany, had  been  violated,  and  its  discretion  could  not  be  con- 
trolled by  such  agreement. 

There  are  other  facts  which  the  court  could  properly  give, 
and  probably  did  give,  much  influence  in   considering  the    ^ 
application  of  the  appellant.     It  did  not  offer  to  bid  for  the  ^ 
premises  upon   a  resale  any  more  than  the  purchaser  had    ' 
agreed  to  pay,  or  any  sum  whatever,  and  it  did  not  show  that 
any  one  would  bid  any  more.     It  delayed,  with  knowledge  of 
all  the  essential  facts,  for  nearly  two  years  before  making  the 
application,  and,  in  the  meantime,  the  property  had  gone  into 
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a  new  corporation,  which  had  expended  large  sums  of  money 
thereon,  and  had  mortgaged  the  same  to  secure  bonds,  and 
had  issued  stock  to  the  amount  of  millions.  If,  therefore,  the 
sale  should  be  vacated,  it  would  be  impossible  to  restore  the 
parties  to  be  afiEected  thereby  to  the  statu  quo^  and  much  irre- 
parable mischief  might  be  done. 

So,  on  the  whole  case,  it  is  clear  that  the  appellant  had  no 
absolute  legal  right  to  have  the  sale  set  aside,  and  it  cannot  be 
said  that  the  court  below  was  without  discretion  to  deny  the 
application,  or  that  it  abused  its  discretion.  That,  under 
such  circumstances,  we  have  no  jurisdiction  to  review  the 
order  appealed  from  is  famiUar  law.  {Howell  v.  MiUs,  53 
K  Y.  322 ;  Peck  v.  iT.  Y.  <&  N,  J,  li,  Co.,  85  id.  246 ; 
Winter  y.  Ecket%  93  id.  367 ;  Dennerlein  v.  Dennerleiny  111 
id.  518.) 

The  appeal  should,  therefore,  be  dismissed,  with  costs. 

All  concur  except  Pbokham,  J.,  not  voting. 

Appeal  dismissed.' 


119      24 
133    514 


In  the  Matter  of  the  Petition  of  A.  S.  Rosenbaum  to  Vacate 

an  Assessment. 


A  decision  denying  an  application  of  one  party  aggrieved,  to  vacate  an 
assessment  for  a  local  improvement  in  the  city  of  New  York,  does  not 
validate  the  whole  assessment,  or  bind  or  affect  other  parties  aggrieved 
by  it. 

In  proceedings  to  vacate  an  assessment  imposed  on  the  petitioner's  property 
in  1872,  on  the  ground  that  a  portion  of  the  work  was  done  under  a 
contract  entered  into  without  advertisement  or  opportunity  for  com- 
petition, it  appeared  that  in  similar  proceedings  by  another  petitioner  to 
vacate  an  assessment  on  his  property  for  the  same  improvement,  the 
assessment  was  sustained.  In  the  former  proceedings  there  was  no 
proof  that  the  price  for  the  work  was  excessive  or  unfair,  while  in  this 
it  appeared  that  on  the  same  day  the  contract  in  question  was  made, 
contracts  for  similar  w^ork,  as  to  which  competition  was  permitted,  were 
made  at  a  much  less  price.  At  the  date  of  the  former  decision,  there 
was  no  provision  for  reducing  the  assessment  without  vacating  it  wholly. 
Held,  that  the  doctrine  of  htare  deems  did  not  make  the  former  decision 
conclusive  in  this  case. 
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Also,  held,  that  the  act  of  1874  (chap.  318,  Laws  of  1874)  did  not  bar  a 
reduction  of  the  assessment  for  the  illegality  complained  of,  and  that 
an  order  making  such  a  reduction  was  proper. 

Reported  below,  53  Hun,  478. 

(Submitted  December  9,  1889;  decided  January  14,  1890.) 

Appeal  from  order  of  General  Tenii  of  the  Supreme 
Court  in  the  first  judicial  department,  made  July  9, 1889,  which 
reversed  an  order  of  Special  Term  denying  a  motion  to 
vacate  an  assessment  on  the  property  of  the  petitioner  for 
paving  Fifty-eighth  street  in  the  city  of  New  York,  and 
which  reduced  the  assessment. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

WiUia7fi  IT.  Clark  and  G.  L.  Sterling  for  appellant.  This 
assessment  was  litigated  many  years  ago,  and  a  decision  upon  the 
point  now  raised  was  given  adveree  to  the  petitioner's  claim 
upon  substantially  the  same  evidence.  The  principle  stare 
decisis  should  be  applied.  {Petition  of  Vom^his^  5  T.  &  C.  845 ; 
62  N. Y.  637 ;  Chase  v.  Chase,  95  id.  373 ;  In  re  S,  J,  0.  Asy- 
lum, 69  id.  353;  Brennan  v.  Mayor,  etc,  47  How.  Pr.  178; 
Alcott  V.  T,  R,  R,  Co,,  26  Barb.  157;  Baker  v.  Lorillard, 
4  N.  Y.  261 ;  Miller  v.  Macmnh,  26  Wend.  229  ;  Greenlaum 
V.  Stein,  2  Daly,  226 ;  In  re  Eager,  46  N.  Y.  100.)  If  the 
case  is  considered  on  its  merits  and  as  res  7i(/va,  the  petitioner 
is  not  entitled  to  any  reduction.     (Laws  of  1874,  chap.  313.) 

Elliot  Sandford  for  respondent.  Non-compliance  with 
section  104,  chapter  137  of  the  Laws  of  1870  has  been  held  as 
a  ground  for  reducing  assessments  by  deducting  the  amount 
of  the  unauthorized  work.  {In  re  Mahan,  20  Ilun,  301 ;  81 
N.  Y.  621 ;  In  re  M,  S.  Inst,,  82  id.  142 ;  In  re  MerAain,  84 
id.  596 ;  In  re  M,  G.  L,  Co,,  85  id.  528 ;  In  re  Eagei\  46  id. 
100.)  The  withholding  of  part  of  the  work  from  competition 
is  a  substantial  error  within  chapter  312  of  the  Laws  of  1874. 
{In  re  Mahan,  20  Ilun,  301 ;  In  re  Emigrant  Bk,,  75  N.  Y. 
388;  In  re  M,  S,  list,  82  id.  142;  In  re  Merriam,  84  id. 
596.)  A  decision  upon  the  question  here  involved,  though 
made  in  regard  to  the  same  assessment,  but  not  between  the 
SicK£L8 — Vol.  LXXIV.        4  ^ 
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same  parties  and  not  affecting  the  same  property,  is  not  con- 
trolling, if  such  decision  has  subsequently  been  ovemrled. 
{BuO&r  V.  Vcm  Wyck,  1  Hill,  462 ;  Zifik  v.  Buffalo,  6  Hun, 
611 ;  In  re  Delcmcey,  52  N.  T.  80 ;  Pursell  v.  Mayor,  etc., 
85  id.  330,  334 ;  JLea'oitt  v.  Blatchford,  17  id.  544 ;  Tovmsend 
V.  Corning,  23  Wend.  443 ;  Olcott  v.  T.  B.  B.  Co.,  26  Barb. 
157,  158 ;  Curtis  v.  Leavitt,  15  N.  Y.  184 ;  Moore  v.  Alhanyy 
98  id.  410 ;  Chamberlain  v.  Tayhr,  105  id.  196.) 

Finch,  J.  The  petitioner  moved  to  vacate  an  assessment 
imposed  upon  his  property  in  1872  to  defray  a  proportionate 
part  of  the  expense  of  paving  Fifty-eighth  street,  between 
Sixth  and  Ninth  avenues,  in  the  city  of  New  York.  The 
petition  was  filed  in  that  year ;  some  proof  was  sworn  to  in 
1880,  and  the  hearing  was  in  1888,  so  that  the  j)roceeding 
seems  to  have  moved  with  due  deliberation  over  a  period  of 
quite  sixteen  yeai-s.  The  explanation  is  found  in  an  alleged 
variation  in  the  opinions  of  this  court  upon  the  facts  established. 

The  proof  shows  that  wliile  a  contract  was  let,  after  adver- 
tisement and  upon  competition,  for  paving  the  streets  with  a 
patent  pavement  called  the  Stafford  pavement,  the  work  of 
laying  bridge-stones  or  crosswalks  was  not  included,  but  a  con- 
tract w^as  made  for  them  with  the  successful  bidder  for  the 
other  work  at  the  rate  of  one  dollar  and  iorty  cents  per  square 
foot  without  advertisement  or  any  opportimity  for  competition. 
It  was  furtlier  showni  that,  on  tlie  same  day  upon  which  this 
contract  w^as  made,  other  bids  for  similar  work  as  to  which 
competition  was  permitted,  ranged  from  forty  cents  to  one 
dollar  and  twenty  cents  per  square  foot,  and  contracts  were 
actually  made  at  one  dollar.  So  that  the  work  of  laying  the 
crosswalks  was  awarded  without  advertisement  or  competition, 
in  violation  of  the  provisions  of  the  charter,  and  solely  up(  n 
the  order  of  William  M.  Tweed,  the  then  connnissioner  of 
public  works. 

The  corporation  counsel  made  two  defenses  for  the  illegality 
thus  established.  He  introduced  in  evidence,  under  the  peti- 
tioner's objection,  the  record  of  a  similar  proceeding  instituted 
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by  John  D.  Voorhis  to  vacate  as  to  his  property  tlie  ident 
ical  assessment  here  assailed.  The  facts  sliown  upon  that 
hearing  were  those  now  establislied,  except  tliat  there  was 
then  no  proof  that  the  price  per  square  foot  was  excessive  and 
unfair.  The  Special  Term  vacated  that  assessment,  but  the 
General  Term  reversed  the  order  (6  T.  &  C.  345),  and  this 
court  affirmed  that  conclusion  without  an  opinion  (62  N.  Y. 
637).  Of  course,  the  present  petitioner  had  no  motive  left 
to  press  his  claim  to  the  same  destructive  result,  and  so 
permitted  it  to  slumber.  After  the  decision  below,  but  before 
the  affirmance  in  this  court,  in  the  case  of  another  assessment, 
the  same  illegality  relating  to  crosswalks  came  up  for  con- 
sideration. {In  the  matt^  of  Eager ^  46  N.  Y.  100.)  It 
was  then  held  that  the  assessment  was  invalid,  because  laid 
without  competition  and  in  violation  of  the  city  charter.  That 
doctrine  has  been  since  repeatedly  afflnned.  {In  re  Merriamj 
84  N.  Y.  596.)  Nevertheless,  the  corporation  counsel  insists 
that  the  decision  of  the  Voorhis  case  is  conclusive  upon  the 
principle  of  stare  decisis.  Two  things  are  to  be  said  about 
that.  The  decision  did  not  validate  the  whole  assessment  or 
bind  or  affect  other  parties  aggrieved  by  it,  {Purssell  v. 
Mayor^  etc.^  85  X.  Y.  330.)  And  it  should  be  added  that 
the  Voorhis  case  was  decided  largely  upon  the  ground  that  the 
property  owners  were  not  shown  to  have  suffered  by  an  unrea- 
sonable price,  and  at  a  date  when  there  was  no  provision  for 
reducing  an  assessment  without  vacating  it  wholly.  Be  that 
afi  it  may,  the  Voorhis  decision  does  not  bind  the  petitioner, 
and  we  must  apply  the  law  as,  after  very  much  of  argument 
and  consideration,  it  has  been  finally  settled. 

But  the  city  takes  another  ground  and  insists  that  chapter 
313  of  the  Laws  of  1874  bars  a  reduction  for  the  illegality  com- 
plained ^  of.  That  act  forbids  the  vacating  of  an  assessment  on 
account  of  certain  specified  omissions  or  irregularities  "except 
only  in  the  cases  in  which  fraud  shall  be  shown."  AYe  had 
occasion  to  determine  the  meaning  of  that  act  in  Matter  of 
the  Petition  of  the  Emiijrant  Industrial  Savings  hanh  (75 
If.  Y.  388),  and  there  he'id  tliat  it  closed  the  door  upon  the  named 
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irregularities,  but  had  no  effect  upon  a  case  in  which  there  had 
been  no  advertisement  and  no  competition  at  all.  It  cannot 
fierve,  therefore,  to  defeat  the  present  application. 

It  follows  that  the  order  of  the  Special  Term  which  denied 
the  petitioner's  application  was  properly  reversed  by  the  Gen- 
eral Term  whose  order  should  be  affirmed  with  costs. 

All  concur. 

Order  affirmed. 
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In  the  Matter  of  the  Estate  of  Webster  Wagner,  deceased. 

In  the  Matter  of  the  Accounting  of  James  D.  Taylor,  as 

Surviving  Executor,  etc. 

« 

To  the  extent  that  a  surrogate  is  given  jurisdiction  in  the  administration 
of  the  estates  of  deceased  persons,  he  acts  judicially;  and  while  his 
judicial  acts  are  controlled  by  the  limitations  imposed  by  statute,  where 
in  a  matter  within  his  peculiar  jurisdiction  it  is  claimed  that  he  is 
divested  of  all  discretion,  to  justify  that  conclusion  the  language  of 
the  statute  must  be  incapable  of  any  other  interpretation. 

The  provisions  of  the  Code  of  Civil  Procedure  (§§  2715, 2726, 2727),  author- 
izing  a  "person  interested  in  the  estate"  to  apply  to  the  surrogate  for 
an  order  to  compel  an  executor  to  file  an  inventory  or  to  account,  and 
requiring  the  surrogate,  in  case  he  is  satisfied  that  the  executor  is  in 
default  in  filing  a  sufificient  inventory,  to  make  an  order  requiring  him  so 
to  do,  or  in  case  he  fails  "to  show  good  cause  to  the  contrary  "  to  require 
him  to  account,  and  the  provision  (§  2514,  sub.  11)  that  where  a  person 
interested  applies,  "an  allegation  of  his  interest  duly  verified  suffices, 
although  his  interest  is  disputed,"  do  not  make  it  compulsory  upon  the 
surrogate  to  grant  the  petition,  simply  because  the  petitioner  swears 
that  he  is  interested. 

The  said  provisions  do  not  deprive  the  surrogate  of  the  discretion 
and  power  to  pass  upon  the  right  of  the  petitioner  to  demand  the 
relief  sought,  and  the  executor  may  show,  in  opposition  to  the 
application,  that  the  estate  has  been  settled,  and  that  all  the  beneficiaries 
named  in  the  will  have  received  their  share  and  released  the  executor 
from  all  ciaims ;  and  this  being  sliown,  it  is  the  duty  of  the  surrogate 
to  deny  the  application. 

As  to  the  filing  of  an  inventory,  the  executor  is  not  in  the  eye  of 
the  law  "in  default"  or  "a  delinquent,"  and  as  to  the  accounting, 
he  does  not  fail  "to  show  good  cause  to  the  contrary"  when  it 
appears  that  the  estate  has  been  accounted  for  and  distributed  among 
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those  entitled  thereto ;  and  this,  although  the  accounting  and  distri* 
bution  were  made  out  of  court. 

It  9eems,  where  it  appears  in  answer  to  such  an  application,  that  the  right 
of  the  petitioner  has  been  satisfied  and  extinguished  or  barred  by  a  release, 
and  the/otf/Mwiof  the  settlement  or  release  is  put  in  issue  by  his  reply,  or 
it  is  questioned  on  the  ground  of  fraud,  the  surrogate  has  no  jurisdictioa 
to  try  the  issue,  and  should  dismiss  the  petition,  remitting  the  applicant 
to  his  proceeding  in  a  court  having  general  equity  powersto  try  it. 

Reported  below,  52  Hun,  23. 

Appeals  from  judgments  of  tlie  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered  upon 
orders  made  March  16, 1889,  which  reversed  two  orders  of  tlie 
sm'rogate  of  the  county  of  Montgomery ;  one  of  which  required 
the  surviving  executor  of  the  will  of  Webster  Wagner,  deceased, 
to  make  and  file  an  inventory,  and  the  other  of  which  required 
him  to  make  and  file  an  account  of  liis  proceedings. 

The  material  facts  are  stated  in  the  opinion. 

Hiram  L,  Ilustorb  for  appellant.  The  existence  or  non- 
existence of  a  release  or  similar  insti-ument,  or  its  validity  if 
existing,  is  immaterial  in  this  proceeding.  (Code  Civ.  Pro., 
§  2514 ;  Tliompaon  v.  Thomjhson^  1  Brad.  24 ;  BurvoeU  v. 
ShatOj  2  id.  322 ;  Creamer  v.  Waller^  2  Dem.  351 ;  Bonfanti 
V.  Degiterre^  3  Brad.  429 ;  Matter  of  lieed,  41  Hun,  95  ;  In 
re  DunM,  10  N.  Y.  S.  R.  213 ;  ^  lie  illy  v.  Duffy,  4  Dem. 
366;  IlarrU  v.  Ely,  25  N.  Y.  141,  142 ;  WrUjUv,  Fleming, 
76  id.  517.)  The  paper  signed  hy  the  widow  and  Nonnan  L. 
Wagner  expressly  excepts  the  si)ecifically  "  devised  "  personal 
effects,  and  has  relation  only  to  the  residuary  estate,  and  so  far 
as  it  can  operate  as  an  acquittance  or  release,  its  general  words 
are  qualified  by  the  })articular  recital.  {JacJcsoii  v.  StacTchousej 
1  Cow.  122*  Melntire  v.  Williamsfm,  1  Edw.  Ch.  34;  Bishop 
on  Contracts,  §  856  ;  Code  Civ.  Pro.,  ^§  1837, 1843,  2743.)  It 
was  not  a  matter  of  discretion  with  the  surrogate  to  grant  or 
refuse  the  relief  sought ;  to  refuse  it  would  have  been  error. 
(Code  Civ.  Pro.,  §§  2715,  2727.) 

Matthew  Hale,  Esek  Cmoen  and  William  IL  Van  Steenhergh 
for  respondent.     The  surrogate  had  no  power  upon  the  plead- 
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ings  and  proofs  in  tliis  case  to  compel  James  D.  Taylor,  as  sur- 
viving executor,  to  file  an  inventory  of  the  personal  estate 
of  liis  testator,  or  to  produce  liis  accounts  for  settlement. 
{Lochwood  V.  Thanie^  18  N.  T.  285 ;  Valentine  v.  Valeria 
iin^,  2  Barb.  Cli.  430.)  The  case  was  one  in  which  the  surro- 
gate might  easily  have  found  that  the  application  was  not  made 
in  good  faith  and  was  vexatious.  {Forayth  v.  Buy^r^  37  Barb. 
540.)  The  surrogate  erred  in  directing  Mr.  Taylor,  as  surviving 
executor  of  Webster  Wagner,  to  return  an  inventory  of  the 
pei'sonal  property  mentioned  in  the  second  clause  of  said  Wag- 
ner's will.  {Bevmi  v.  Cooper^  7  Hun,  117  ;  Westcott  v,  Cady^ 
5  John.  Ch.  334;  DePeyster  v.  Clendinnhig^  8  Paige,  295.) 
The  surrogate  could  not,  on  the  accounting,  try  the  validity  of 
the  release.     {Stillwell  v.  Caipenter^  59  N.  Y.  414.) 

Gray,  J.  The  appellant  asks  us  to  hold  it  to  be  immaterial 
"that  an  executor  niay,  in  answer  to  petitions  to  compel  him  to 
file  an  inventory,  or  to  render  an  account,  exhibit  to  the  surro- 
gate the  evidence  of  what  apparently  is  a  perfect  bar  to  any 
such  right ;  forasmuch  as  that  officer,  it  is  urged,  under  the  Code 
provisions,  is  without  discretion  in  the  premises.  The  claim  is 
made,  that  the  interest  of  an  applicant  being  sufficiently  alleged, 
or  undisputed,  the  surrogate  cannot  exercise  his  judgment  in 
the  matter,  but  is  obliged  to  grant  the  petitions.  Turning  to  the 
facts  in  the  record  before  us  we  find  tliem  to  present  this  case : 
Webster  Wagner  left  him  surviving  a  widow  and  five  children ; 
and  by  his  will,  after  making  certain  specific  gifts  of  real  and 
personal  estate,  he  gave  his  whole  residuary  estate  to  them  "to 
be  divided  equally  between  them,  share  and  share  alike."  He 
appointed  as  his  executors,  his  ^vife,  his  son  Norman  (the  late 
husband  of  this  petitioner)  and  his  son-in-law ;  all  of  whom 
qualified ;  but  of  whom  only  one,  Mr.  Taylor,  the  son-in-law 
and  the  respondent  here,  survives.  In  March,  1885,  about 
three  years  after  the  probate  of  Wagner's  will,  and  while 
all  tlie  executors  were  living  and  acting,  the  widow  and  five 
■children  of  the  deceased  united  in  the  execution  of  an  instru- 
ment in  writing  and  under  their  seals ;  which,  after  reciting 
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the  provisions  of  the  will,  acknowledged  the  receipt  by  each  of 
the  residuary  legatees  from  the  executors  of  the  onensixth  part 
of  the  real  estate  and  personal  property,  not  otherwise  specifi- 
cally devised  under  the  will,  and  acquitted  and  released  the 
executors  of  Wagner  of  all  legacies,  dues  and  demands  what- 
soever under  or  by  virtue  of  the  said  will,  or  against  the  estate. 

It  will  be  remembered  that  those  executors  were  also  three 
of  the  six  persons  who  took  Wl  of  the  estate  between  them. 
The  son  Norman  died  in  the  year  following  this  settlement, 
intestate,  leaving  a  widow  and  children.  As  administratrix  of 
his  estate  and  the  guardian  of  his  children,  his  widow  has 
made  these  applications  to  compel  Taylor,  the  sole  surviving 
executor,  to  file  an  inventory  and  to  make  an  accounting.  He 
opposed  her  proceedings,  upon  the  basis  of  the  instrument 
wliich  I  have  referred  to.  The  petitioner  denied  its  execution 
and  alleged  fraud  in  its  procurement ;  but  the  surrogate,  on 
the  ground  that  he  had  no  discretion  in  the  matter,  granted 
both  of  her  applications. 

If  what  tlie  appellant  is  here  contending  for  is  to  be  taken 
as  the  correct  view  of  the  surrogate's  jurisdiction  and  powers 
in  these  matters  of  administration  of  estates,  then  we  must 
not  only  ignore  the  spirit  for  tlie  letter  of  the  statute,  but  we 
should  have  to  regard  that  oflicer  as  exercising  an  authority, 
which  is  not  moved  by  his  judgment,  but  may  be  mechani- 
cally set  in  motion,  regardless  of  the  rights  of  parties.  I  can- 
not assent  to  such  a  view,  where  the  letter  kills.  The  general 
jurisdiction  conferred  upon  the  Surrogate's  Court,  in  matters 
relating  to  the  conduct  of  executors  and  administrators,  would 
seem  meaningless,  if  not  an  absurdity,  if  it  did  not  compre- 
hend the  right  to  decree  intelligently,  and  upon  equitable 
principles,  and  to  order  their  conduct  upon  principles  of  justice 
a'ld  of  reason.  To  the  extent  that  the  surrogate  is  given  juris- 
diction in  the  administration  of  the  estates  of  deceased  per- 
sons, he  acts  judicially.  His  judicial  acts  are,  of  course, 
controlled  by  the  limitations  imposed  by  the  provisions  of  the 
statute,  but  where,  in  matters  vrithin  his  peculiar  jurisdiction, 
it  is  sought  to  divest  him  of  all  discretion,  the  language  of 


32  Matteb  of  Wagnee.  [Jan., 


Opinion  of  the  Court,  per  Gray,  J. 


the  statute,  to  bear  such  a  construction,  must  be  incapable  of 
any  other  interpretation.  It  was  said  by  Brown,  J.,  in  Seor 
ntmh  V.  Dut^ea  (10  Barb.  523),  speaking  of  the  provisions  of 
the  Revised  Statutes,  whicli  empowered  surrogates  to  direct 
and  control  the  conduct  of  guardians  and  other  trustees,  "  to 
direct  and  control  is  to  govern  and  command,  and  the 
authority  to  direct  and  control  tlieir  conduct  must  comprehend 
the  power  to  compel  them  to  do  whatever  the  law  requires 
they  should  do,  or  it  comprehends  nothing." 

Now  the  power  of  the  surrogate  to  direct  and  to  govern  the 
conduct  of  an  executor  or  administrator  means  to  order  him 
to  do  what  is  just  and  lawful,  and,  in  a  case  where  it  does  not 
appear  either  just  or  reasonable  that  he  should  be  compelled 
to  do  something  which  is  asked  of  him,  I  should  be  strongly 
inclined  to  disregard  a  phrasing,  or  words,  of  the  statutory 
provision,  which  are  supposed  to  give  support  to  the  extraor- 
dinary claim  that,  nevertheless,  a  compulsory  decree  by  the 
surrogate  must  issue.  We  should  be  unwilling  to  give  so 
irrational  an  interpretation  to  a  statutory  provision,  as  to 
divest  the  judicial  officer  of  the  power  to  exercise  his  judg- 
ment, in  acting  upon  an  application  authorized  to  be  addressed 
to  liim,  in  a  matter  within  his  special  jurisdiction. 

It  may  be  conceded  that  the  petitioner  is  a  "  person  inter- 
ested in  the  estate,"  ^vithin  the  meaning  of  the  particular 
sections  of  the  Code,  in  view  of  lier  representative  capacities ; 
but  the  question  cannot  rest  there.  Tlie  fact  that  the  petitioner 
has,  or  represents,  an  interest  whicli,  all  things  being  equal, 
would  authorize  the  surrogate  to  act  upon  the  application^ 
ought  not,  legally  or  rationally  speaking,  to  be  sufficient 
where,  in  opposition,  it  is  made  to  appear  that  the  interest  in 
the  estate  has  been  extinguished  by  a  satisfaction  of  the  lega- 
tee's demand.  That  view  accords  l)etter  with  the  reason  of 
the  thing,  for  it  is  one  which  refuses  to  sanction  a  proceeding 
apparently  useless,  and  certainly  so,  if  the  objection  of  the 
executor  to  the  application  is  well  founded.  Here  the 
objection  is  the  instrument,  which  evidences  a  division  of  the 
estate,  and  a  receipt  by  each  person  entitled   of  his  or  her 
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full  share.  Now,  as  the  petitioner  stands  in  the  shoes  of  her 
intestate,  and  can  have  no  other  or  greater  interest,  or  better 
rights  than  he  had,  we  should  suppose  that,  nntil  the  instru- 
ment was  adjudged  invalid,  it  ought  to  bar  any  proceedings 
to  compel  further  administrative  acts  by  the  personsd  repre- 
sentatives of  Webster  Wagner.  But  reliance  is  placed  on  the 
provisions  of  the  Code  of  Civil  Procedure  in  support  of  this 
argument,  which,  it  is  claimed,  deny  to  the  surrogate  any 
exercise  of  judgment  in  the  matter,  provided  the  applicant  for 
his  order  swears  to  an  interest.  Section  2715  of  the  Code 
relates  to  the  case  of  "  a  creditor  or  person  interested  in  the 
estate  "  applying  for  an  inventory,  and  it  provides  that  "  if  the 
surrogate  is  satisfied  that  the  executor  or  administrator  is  in 
default,  he  must  make  an  order  requiring  the  delinquent  to 
return  the  inventory,  or  a  further  inventory ;  or,  in  default 
thereof,  to  show  cause  *  *  *  ^hy  he  should  not  be 
attacked."  Sections  2726  and  2727  relate  to  the  case  of  "  a 
creditor  or  a  person  interested  in  the  estate  "  applying  for  an 
accounting,  and  the  provision  is  that  if  the  executor  or  admin- 
istrator fails  "  to  show  good  cause  to  the  contrary,  *  *  * 
an  order  must  be  made  directing  him  to  account,"  etc. 

Then  subdivision  11  of  section  2514  defines  the  expression 
"  person  interested "  and  provides  that  where  such  a  person 
applies  for  an  inventory,  an  account,  etc.,  "  an  allegation  of  his 
interest  duly  verified,  suffices,  although  his  interest  is  disputed, 
unless  he  has  been  excluded  by  a  judgment,  decree  or  other 
final  detennination."  Wliat  is  there  in  the  language  of  these 
sections  which  makes  it  compulsory  upon  the  surrogate  to 
grant  the  petition  of  a  person  prima  facie  interested,  and 
deprives  him  of  all  discretion,  when,  in  opposition,  it  appears, 
in  effect,  that  the  estate  has  been  accounted  for  and  distributed  ? 
These,  obviously,  are  provisions  made  for  cases  of  unsettled 
estates ;  cases  where  there  is  an  unfulfilled  legal  duty  resting 
upon  the  executor  or  administrator.  But  where,  as  in  the  case 
before  us,  the  executor  shows  a  settlement  of  the  estate  and 
its  distribution  by  and  between  the  persons  entitled  to  share  in 
it,  I  think  he  has  shown  himself  to  be  without  further  duty  to 
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perform.  As  to  an  inventory,  he  cannot  be  "  in  default,"  nor 
"  a  delinquent, "  in  the  eye  of  the  law,  if  the  estate  has  been 
in  fact  accounted  for  to  and  distributed  among  the  legatees ; 
nor,  with  respect  to  an  application  for  an  accounting,  does  he 
fail  "  to  show  good  cause  to  the  contrary,"  when  those  facts 
are  made  to  appear.  Nor  does  the  fact  that  tlie  accounting 
and  distribution  were  made  out  of  court  affect  tlie  question ; 
for  tliere  is  no  policy  of  the  law  to  be  subserved  either  way. 
The  Code  provisions  were  intended  to  facilitate  the  adminis- 
tration of  estates,  by  furnishing  a  macliinery  for  that  purpose, 
which  is  equally  available  to  the  faithful  and  diligent  executor, 
as  it  is  to  the  creditor,  on  any  person  interested  in  the  estate, 
against  a  recalcitrant  and  unfaithful  representative. 

All  that  is  meant  by  the  subdivision  of  section  2514  referred 
to,  is  that  the  executor  or  administrator  cannot  put  off  or  avoid 
the  performance  of  an  unfulfilled  legal  duty  by  disputing  the 
sufficiency  of  the  interest  of  the  petitioner ;  and  it  has  refer- 
ence to  cases  where  a  person  interested  ''  may  "  apply.  The 
petitioner  here  may  be  •'  a  person  interested,"  witliin  the  defi- 
nition of  the  Code,  and  still  not  be  entitled,  as  matter  of  right, 
to  the  orders  she  asks  for,  while  it  appeal's  that  the  estate  has 
been  distributed  and,  on  the  face  of  the  matter,  there  would 
be  nothing  the  executor  could  or  should  do.  The  Code  pro- 
visions in  question  do  not  deprive  the  surrogate  of  the  discre- 
tion and  power  to  pass  upon  the  right  of  the  petitioner  to 
demand  an  inventory  or  account,  and  that  is  the  first  question 
for  him  to  determine,  when  the  matter  of  such  an  application 
comes  before  him.  It  is  his  duty  then  to  deny  tlie  petition,  if 
it  should  appear  that  the  petitioner  is  not,  on  the  face  of  the 
proceedings,  entitled  to  the  order,  and  he  should  not  permit 
the  executor  to  l>e  uselessly  harrasped. 

I  have  examined  the  cases,  to  which  our  attention  is  called, 
and  I  find  none  which  embarrass  or  conflict  with  our  conclu- 
sions. Tlie  principle  of  the  decision  in  some  of  them  recog- 
nizes a  discretionary  right  in  the  surrogate  to  refrain  from 
exercising  the  power  to  rec^uire  an  inventory  and  account. 
Such  is  the  case  of  Thomson  v.  Thomson  (1  Bradf .  24),  where 
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is  also  pointed  out  the  distinction  between  the  jurisdiction  of 
the  English  ecclesiastical  courts,  whose  decisions  were  cited, 
and  the  more  ample  jurisdiction  of  our  Surrogate's  Courts. 
No  reported  case  Ls  referred  to,  and  I  find  none,  which  holds 
that  on  such  facts  as  appeared  here,  showing  a  settlement  and 
distribution  out  of  court  between  all  the  necessary  parties, 
evidenced  by  their  writings  under  seal,  the  executor  would,  or 
should,  be  compelled  to  go  through  the  farce  of  filing  an 
inventory  and  rendering  an  account,  which  would  lead  to 
nothing  and  be  utterly  useless  while  the  writings  stood.  The 
law  is  reasonable  in  its  demands,  and  no  unreasonable  intend- 
ment should  be  read  in  a  statute,  by  which  an  injustice  may  be 
worked,  or  an  absurd  result  brought  about. 

The  question  here  is  not  whether  the  petitioner  is  a  person 
who  might,  ordinarily,  insist  upon  the  granting  of  such  peti- 
tions ;  but  whether,  conceding  that  as  a  general  proposition, 
she  has  the  right  to  set  the  machinery  of  the  Surrogate's  Court 
in  motion,  in  the  face  of  the  apparent  evidence  of  a  complete 
settlement  between  the  executore  and  all  persons  interested. 

Whatever  standing  the  petitioner  has,  she  obtains  through 
the  transmission  of  rights  and  interests  from  the  deceased 
legatee,  and,  if  this  paper  represents  a  genuine  transaction,  is 
it  conceivable  that  the  deceased  would  have  been  heard  upon 
sucli  an  application,  if  made  by  him  ?  He  was  executor,  as 
well  as  beneficiary,  and  could  he  so  dissociate  himself  in  the 
one  capacity  from  himself  in  the  other,  as  to  entitle  himself  to 
be  heard  by  the  surrogate  to  complain  of  fraud,  or  other 
causes,  to  invalidate  the  settlement  ?  Evidently  that  would  be 
absurd.  But  if  impossible  for  him,  why  should  the  difficulty 
cease  to  exist  when  the  applicant  stands  before  the  surrogate 
as  his  administratrix,  or  as  the  guardian  of  his  children?  It 
has  not  disappeared  by  his  death ;  nor  does  that  event  affect 
the  validity  of  his  acts,  and  the  surrogate  ought  to  refrain,  in 
the  face  of  such  facts,  from  exercising  his  authority  and  remit 
the  discussion  of  the  questions  to  the  courts  having  jurisdiction 
to  hear  them.  In  Gratacap  v.  PJiyfe  (1  Barb.  Ch.  485), 
Chancellor  Walworth  held,  that  in  the  case  of  an  application 
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by,  or  in  behalf  of,  a  person  claiming  to  be  interested  in  the 
estate  as  creditor,  legatee,  or  next  of  kin  of  the  decedent,  the 
right  of  the  applicant  to  call  for  an  account  may  be  questioned, 
and  that  "  the  party  cited  may  show,  in  answer  to  the  applica- 
tion, that  the  right  of  the  appUcant  to  an  account  is  barred  by 
a  release,  or  otherwise."  And  the  inference  is  fairly  made 
from  the  language  of  the  opinion  in  Bevan  v.  Cooper  (72  N". 
Y.  328),  that  this  court  thought  the  surrogate  should  refuse  to 
entertain  a  proceeding,  when  the  question  of  the  validity  of  a 
release  arises  therein,  which  is  beyond  his  powers  to  try, 
and  should  leave  the  determination  to  be  first  made  by  the 
appropriate  court. 

I  think  we  should  hold  it  as  the  true  exposition  of  the  law 
in  such  cases,  where  an  application  is  made  to  the  sur- 
rogate for  an  order  compelling  the  executor  or  administrator 
to  file  an  inventory,  or  to  render  an  account,  and  it  appears,  in 
answer  to  it,  that  the  applicant  can  have  no  right  to  such  an 
order,  by  reason  of  his  interest  having  been  satisfied  and 
extinguished  by  a  settlement  and  distribution,  whether  in  or 
out  of  court,  or  barred  by  a  release,  or  otherwise,  and  the 
factum  of  a  settlement,  or  of  a  release,  or  any  act  constituting 
the  bar,  is  put  in  issue  by  the  reply  of  the  applicant,  that  the 
surrogate  should  dismiss  the  petition  and  remit  the  applicant 
to  his  proceeding  in  a  court  having  general  equity  powers  to 
try  out  such  an  issue.  That  power  the  surrogate  does  not 
possess.  His  powers  and  duties  are  prescribed  by  the  Code 
provisions  and  his  jurisdiction  is  special  and  limited  to  the 
subjects  described  by  tlie  statute.  That  general  jurisdiction, 
which  comprehends  such  a  power  as  to  nullify  and  set  aside 
the  deeds  of  parties  for  fraud,  is  not  comprehended  in  the 
express  grant  of  powers,  nor  is  it  incidental  to  the  particular 
authority  conferred.  The  procedure  in  Surrogate's  Courts 
formerly  followed  the  course  of  the  common  law,  and  now  is 
governed  by  the  system  created  by  the  provisions  of  the  Code 
of  Ci  vil  Procedure.  Neither  before  did  they  possess,  nor  do  they 
now  possess,  the  general  powers  of  a  court  of  equity.  {Bevan 
y.  Cooper,  72  K.  Y.  317  ;  f^tUmM  v.  Carpenter,  59  id.  414.) 
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I  think  the  General  Term  were  right  in  holding  that  no 
inventory  should  be  required  of  this  surviving  executor  as  to 
the  personal  property,  which,  with  the  farm  on  which  it  was, 
was  given  by  Webster  Wagner  to  his  widow,  for  her  life,  by 
the  second  clause  of  his  will.  She  was  an  executrix  of  the 
will,  and  presumably  received  and  enjoyed  the  use  of  this  per- 
sonal property.  The  executor  of  her  will  might,  properly 
enough,  be  called  upon  to  account  for  such  property  by  this 
petitioner,  as  administratrix  of  the  deceased  remainderman, 
or  as  guardian  of  his  children ;  but  it  would  seem  monstrous, 
under  all  the  circumstances  of  this  case,  that  the  surviving 
executor  of  Webster  Wagner  should  be  held  to  any  account- 
ability in  that  respect.  Several  years  after  the  probate  of  the 
will  the  estate  was  finally  settled  up  between  all  of  the  parties 
and  the  executors  acquitted  of  all  responsibility  for  any 
demands  under  the  will.  In  other  words  the  parties,  dealing 
in  fact  with  themselves,  arranged  and  concluded  a  settlement 
and  distribution  to  their  own  satisfaction,  and  that,  I  think, 
ended  the  matter. 

I  think  the  General  Term  were  right  in  wholly  reversing  the 
orders  of  the  surrogate,  and  that  their  judgment  and  order  of 
reversal  should  be  affirmed,  with  costs  to  the  respondent. 

All  concur,  Andrews,  J.,  in  result,  except  Eabl,  J.,  not  voting. 

Judgment  affirmed. 
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Catharine  L.   Herman,  as  Executrix,  etc.,  Respondent,  v. 

Charles  H.  Roberts,  Appellant. 

H.,  plaintiff's  testator,  being  the  owner  of  land  upon  which  was  a  resi- 
dence built  for  and  used  as  a  gentleman's  country  seat,  obtained  from 
defendant,  by  purchase  and  grant,  a  right  of  w^ay  from  said  land  to  a 
public  highway  across  the  farm  of  the  latter,  over  a  piece  of  land 
described.  The  premises  of  H.  had  no  other  connection  with  the  high- 
way than  the  way  thus  granted.  The  land  described  in  the  grant,  over 
which  the  way  was  granted,  was,  at  the  time,  rocky  and  uneven,  not 
adapted  to  purposes  of  cultivation,  or  for  a  carriage-way,  until  prepared 
for  that  purpose.    H.  prepared  a  road-bed,  constructed  thereon  a  car- 
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riage-way,  fences  were  built  on  both  sides,  with  openings  on  either  side, 
80  that  defendant  might  cross  the  road.  Defendant  thereafter  used  the 
road-way  for  carrying  heavy  loads  of  farm  produce  and  utensils  over  it, 
thus  injuring  the  road,  and  also  placed  stones  thereon  which  obstructed 
the  passage,  and  he  threatened  to  continue  such  use  whenever  he 
deemed  necessary.  Held,  that  plaintiff  was  entitled  to  an  injunction  to 
restrain  such  improper  use  of  the  way;  that  the  grant  gave  plaintiff,  not 
only  a  right  to  an  unobstructed  passage  at  all  times  over  the  land  marked 
out  for  the  way,  but  also  all  such  rights  as  were  incident  or  necessary  to 
such  passage;  that  plain tifE  thus  acquired  the  right  to  enter  upon  the 
land  and  construct  such  a  road  as  he  desired,  and  to  restrict  such  use  of 
it  by  the  owner  of  the  servient  tenement,  as  was  inconsistent  with  the  full 
and  unrestricted  enjoyment  of  his  easement;  that  the  full  extent  of  the 
rights  of  the  grantor  was  to  enter  upon  the  land  and  do  such  acts  only  as 
should  not  injure  or  impair  the  usefulness  of  the  road  so  constructed,  or 
its  character  as  a  carriage  road  for  private  use;  also,  that  the  grantee  had 
a  right,  not  only  to  a  free  passage  over  the  traveled  part,  but  also  over  the 
whole  strip  granted  and  enclosed  as  a  way;  and  that  the  deposit  of  stones 
or  other  obstructions  on  any  part  of  the  enclosure,  in  such  a  way  as  to 
interrupt  the  enjoyment  of  the  easement,  was  inconsistent  with  and  an 
infringement  upon  the  grantee's  rights,  and  could  properly  be  prevented 
by  injunction. 

But,  ?ieldy  defendant  was  not  precluded  from  the  use  of  the  roadway,  by 
passing  over  or  across  it  in  such  a  manner  as  not  materially  to  obstruct 
passage  or  injure  the  road-bed. 

In  considering  the  extent  of  the  rights  of  the  respective  parties  in  the 
grant  of  a  right  of  way,  it  is  not  proper  to  refer  to  the  parol 
negotiations  which  preceded  or  accompanied  its  execution,  but  the 
language  of  the  grant  should  be  regarded,  and  when  that  is  uncertain 
or  ambiguous,  the  circumstances  surrounding  it,  and  the  situation  of  the 
parties,  with  a  view  of  arriving  at  the  true  intent  of  the  parties. 

(Argued  December  11,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  third  judicial  department,  entered 
upon  an  order  made  May  1,  1888,  which  aflSrmed  a  judgment 
in  favor  of  plaintiflE,  entered  on  the  decision  of  the  court  on 
trial  at  Special  Term. 

This  action  was  brought  to  restrain  defendant  from  injuring, 
by  alleged  improper  use,  a  carriage  road  which  Philip  Her- 
man, the  plaintiff's  testator,  had  constructed  over  the  lands  of 
the  defendant  imder  the  grant  of  the  right  of  way  from  the 
defendant  to  the  said  Herman. 
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The  grant  was  executed  and  delivered  October  30,  1871. 
By  it  the  defendant  granted  to  Philip  Herman  a  right  of  way 
"  over  the  lands  of  the  party  of  the  first  part,  from  the  north 
line  of  the  party  of  the  second  part  to  the  public  highway, 
leading  from  Lewisburgli  to  the  old  post  road  *  *  *  on 
a  line  now  staked  out  to  be  forty  feet  wide  between  the  fences 
crossing  the  lands  of  the  party  of  the  first  part ; "  defendant 
agreed  to  build  one-half  the  fence  and  keep  it  in  repair. 

The  case  showed  that,  prior  to  the  grant,  Herman  had  a 
summer  residence  upon  his  premises.  He  wished  to  have  a 
carriage  road  down  a  hillside  across  the  defendant's  farm  to 
the  Lewisburgli  road.  The  defendant  staked  out  such  a  line 
of  road  as  he  was  willing  to  grant  the  right  of  way  for,  and 
thereupon  the  above  grant  was  executed.  It  divided  defend- 
ant's farm,  leaving  a  lot  of  about  two  and  a  half  acres  upon 
the  westerly  side.-  The  main  portion  of  defendant's  farm  and 
all  his  buildings  were  upon  the  easterly  side.  Herman  con- 
structed a  carriage  road,  grading,  macadamizing  and  covering 
it  with  gravel,  at  an  expense  of  $700,  and  maintained  it  in 
good  condition  down  to  the  commencement  of  this  action.  He 
built  a  fence  upon  the  westerly  side,  leaving  a  gateway  in  the 
fence  upon  the  easterly  side  for  the  use  of  defendant.  The 
defendant  built  a  fence  upon  the  easterly  side  of  tlie  road 
leaving  a  bar-way  in  it  for  his  own  use. 

The  court  upon  trial  awarded  a  perpetual  injunction  enjoin- 
ing him  "  from  interfering  in  any  way  with  the  use  and  enjoy- 
ment of  the  roadway,  and  for  using  the  same  for  farming  or 
business  purposes  in  such  or  any  manner  as  to  damage  or  in 
any  wise  injure  the  roadway,  or  road-bed  as  now  constructed.'* 
Herman  having  died  since  tlie  trial,  his  executrix  was  substi- 
tuted as  plaintiff. 

Further  facts  appear  in  the  opinion. 

Framk  B,  Lawn  for  appellant.  The  written  instrument 
purporting  to  convey  "  a  right  of  way  over  the  lands  of  the 
party  of  the  first  part,"  did  not  give  to  Hermann  the  exclusive 
right  of  passage  thereover,  and  did  not  debar  the  grantor  from 
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going  on  it  all  times,  and  using  it  for  all  purposes,  always  not 
interfering  with  Hermann's  free  passage  thereover.  (Wash, 
on  Easements,  188,  196;  Hudson  v.  Young^  4  Lans.  67.)  If, 
however,  the  court,  in  construing  the  rights  of  the  parties  is 
to  go  outside  of  the  contract,  and  is  to  give  Hermann  something 
more  than  the  "  right  of  way  "  called  for  by  the  writing,  then 
the  trial  judge  committed  error  in  excluding  the  testimony 
offered  by  the  defendant,  tending  to  show  that  the  real  agree- 
ment and  understanding  between  the  parties  was  as  evidenced 
by  their  talk  at  the  time  of  making  the  contract.  {Onthank 
V.  L,  S,  c&  M,  S.  R,  R,  Co.^  71  N.  Y.  194 ;  Anna  v.  Arms^ 
13  N.  Y.  S.  R.  12 ;  Chapin  v.  Bohsirfi,  78  N.  Y.  74 ;  Eighmie  v. 
Taylor^  98  id.  288.)  The  judgment  cannot  be  sustained 
even  in  part,  on  the  ground  that  the  stone  which  fell  in  the 
roadway,  or  those  which  were  temporarily  placed  on  the  sides 
of  the  roadway,  constituted  obstructions,  for  these  acts,  even  if 
purposely  done,  would  be  mere  trespasses,  and  an  action  in 
equity  to  enjoin  tlie  perpetrator  would  not  lie.  {T,  <&  B.  R. 
R.  Co,  V.  B.  (&  n.  r.  cfe  TT.  R.  R.  Co.,  86  N.  Y.  107.) 

J,  Neicton  Fievo  for  respondent.  It  is  a  fundamental  prin- 
cipal in  the  construction  of  the  terms  of  a  grant  that  when  its 
words  are  doubtful  they  are  to  be  taken  most  strongly  against 
the  grantor.  {Kilmar  v.  Wilson,  49  Barb.  88 ;  Bliss  v. 
Gredey,  45  N.  Y.  674;  Atkins  v.  Boardman,  2  Mete.  467; 
Maxwell  v.  McAtee,  9  B.  Mon.  21;  Kaler  v.  Beam  an,  49 
Me.  208.)  Plaintiff  can  maintain  this  action  to  prevent  unfair 
use  of  roadway  so  as  to  injure  it  or  embarrass  plaintiff.  (Wash, 
on  Easements,  188,  196  ;  Cowling  v.  Ilirjinson,  4  M.  &  M. 
245  ;  IfemphiU  v.  City  of  Boston,  8  Cush.  195  ;  Ammidsany. 
Severson,  37  la.  605;  Baheman  v.  Tallot,  31  N.  Y.  370; 
Burnham  v.  Kemns,  144  Mass.  92 ;  Oiitkank  v.  Z.  S.  <&  M. 
S.  R.  R.  Co,,  71 K  Y.  194 ;  TJndeinoood  v.  Canxey,  1  Cush.  291 ; 
Dennis  v.  Sipperly,  17  Hun,  69 ;  Ohott  v.  Thompson,  59 
N.  H.  156.)  The  case  demands  the  application  of  the  maxim : 
Sic  utere  tuo,  et  ali^num  non  laedas,  {Hay  v.  C,  Co.,  2 
N.  Y.  161 ;  Prentice  v.  Geiger,  74  id.  345 ;  Van  Pelt  v. 
McGraw,  4  id.  113.) 
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EuGER,  Ch.  J.  The  evidence  in  the  ease  was  quite  conflict- 
ing, and  the  principal  dispute  on  the  trial  was  whether  the 
defendant  had  so  used  the  plaintiff's  right  of  way,  as  to  injure 
and  impair  it,  and  require  the  making  of  repairs  thereon  to 
restore  its  usefulness. 

The  trial  court  found,  as  a  matter  of  fact, ''  that  the  defendant 
has  used  said  roadway  for  carrying  produce  and  farming  uten- 
sils upon  and  along  the  same  to  the  injury  and  annoyance  of 
plaintiff,  and  threatened  to  use  the  same  whenever  he  deems 
necessary  for  such  purposes  and  to  use  all  force  necessary  for 
him  to  pass  over  such  roadway  in  such  manner."  The  evidence 
fully  supported  this  finding  and  tended  to  show  that  the 
defendant  had  cut  up  and  injured  the  road-bed  by  drawing 
heavy  loads  over  it,  and  placing  stones  thereon  which  obstnicted 
the  passage. 

Under  established  rules  this  court  is  concluded  by  this  find- 
ing and  must  assume  that  the  defendant  had  used  the  roadway 
in  such  manner  as  to  injure  it  and  threatened  a  continuance 
of  such  use. 

This  fact  clearly  entitled  the  plaintiff  to  a  remedy  by  injunc- 
tion to  restrain  its  improper  use.  The  plaintiff  obtained  this 
right  of  way  by  purchase  and  grant  from  the  defendant  and  it 
consisted  of  a  piece  of  land,  "  as  now  staked  out,"  across  defend- 
ant's farm  running  from  the  plaintiff's  land  to  the  public  high- 
way, a  distance  of  about  900  feet  and  was  plainly  intended  to 
facilitate  the  plaintiff's  access  to  the  public  road  from  his  resi- 
dence. This  residence  was  built  and  used  as  a  gentlemarfe 
country  seat,  and  had  no  other  connection  with  this  public  road 
than  the  way  thus  purchased.  The  land  through  which  the 
road  was  constructed  was  rocky  and  uneven  and  was  not 
adapted  to  purposes  of  cultivation  or  for  a  carriage  road  until 
it  had  been  prepared  for  that  purpose  by  the  plaintiff,  which 
was  done  at  considerable  labor  and  expense.  No  reservation 
of  a  right  to  use  such  road  by  the  defendant  was  incorporated 
in  the  deed,  and  his  right  to  such  use  depends  altogether  upon 
the  extent  of  his  interest  as  the  owner  of  the  soil  in  the  servient 
estate. 

SicKELs— Vol.  LXXIV.        6 
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No  substantial  difference  exists  between  the  parties  as  to  the 
rules  of  law  governing  the  rights  of  the  respective  parties  in 
the  premises,  and  the  controversy  seems  to  be  reduced  to  the 
question  whether  the  use  proved,  was  materially  injurious  to  the 
road.  Both  parties  have  referred,  for  the  law  governing  the 
case,  to  the  rule  laid  down  by  Washburn  in  his  work  on  Ease- 
ments (p.  188),  stating  that  "all  that  the  person  having  the 
easement  can  lawfully  claim  is  the  use  of  the  surface  for  pass- 
ing and  repassing,  with  a  right  to  enter  upon  and  prepare  it 
for  that  use,"  and  that  "the  owner  of  the  soil  of  a  way, 
whether  public  or  private,  may  make  any  and  all  uses  to  which 
the  land  can  be  applied  and  all  profits  which  can  be  derived 
from  it  consistently  with  the  enjoyment  of  the  easement." 

The  conveyance  of  the  right  of  way  unquestionably  gave 
the  grantee  not  only  a  right  to  an  unobstructed  passage,  at  all 
times,  over  the  defendant's  land,  but  also  all  such  rights  as  were 
Incident  or  necessary  to  the  enjoyment  of  such  right  of  passage. 
{Bliss  V.  Greeley,  45  N.  Y.  671 ;  Maxwell  v.  McAtee,  9  B. 
Mon.  21.)  The  grantee  thus  acquired  the  right  to  enter  upon 
the  land  and  construct  such  a  road-bed  as  he  desired  and  to 
keep  the  same  in  repair.  He  could  break  up  the  soil,  level 
irregularities,  fill  up  depressions,  blast  rocks  and  not  only 
remove  impediments,  but  supply  deficiencies  in  order  to  con- 
stitute a  good  road.  He  had  a  right  to  exclude  strangers  from 
its  use,  and  to  restrict  such  use  of  it  by  the  owner  of  the 
servient  tenement,  as  was  inconsistent  with  the  enjojonent  of 
his  easement.  The  owner  of  the  soil  was  under  no  obligation 
to  repair  the  road,  as  that  duty  belongs  to  the  party  for  whose 
benefit  it  is  constructed.  (2  Washburn  on  Real  Estate,  311; 
2  Hilliard  on  Real  Estate,  101.) 

In  considering  the  extent  of  the  rights  of  the  respective  parties 
in  the  grant  of  a  right  of  way  it  is  not  proper  to  refer  to  the  parol 
negotiations  wliich  preceded  its  execution  or  the  colloquium 
accompanying  it  {Bayard  v.  Malcolm,  1  Johns.  467  ]  Renard 
V.  Sampson,  12  K  Y.^561;  Ijyii^  v.  N.  Y.  a  E.  R.  Co.,  60 
N.  Y.  76) ;  but  we  are  to  regard  the  language  of  the  grant 
and,  when  that  is  uncertain  or  ambiguous,  the  circumstances 
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surrounding  it,  and  the  situation  of  the  parties  with  a  view  of 
arriving  at  the  true  intent  of  the  parties,  as  was  said  in  Bake- 
mem  V.  TaUbot  (31  N.  Y.  370.) :  "  The  doctrine  that  the 
facilities  for  passage,  where  a  private  right  of  way  exists,  are 
to  be  regulated  by  the  nature  of  the  case  and  the  circum- 
stances of  the  time  and  place,  is  very  well  settled  by  authority." 
In  Bv/mhcmi  v.  Nevins  (144  Mass  92),  Morton,  C.  J.,  says : 
**  These  general  principles  are  that  a  man  who  owns  land  sub- 
ject  to  an  easement,  has  the  right  to  use  his  land  in  any  way 
not  inconsistent  with  the  easement,  and  that  the  extent  of  the 
easement  claimed  must  be  determined  by  the  true  construction 
of  the  grant  or  reservation  by  which  it  is  created,  aided  by 
any  circumstances  surrounding  the  estate  and  the  parties, 
which  have  a  legitimate  tendency  to  show  the  intention  of  the 
•  parties."  (See,  also,  Onthank  v.  Z.  S.  c&  M,  S.  R.  H.  Co. 
71  N.  Y.  194.) 

Under  these  rules  it  is  obvious  that  the  rights  of  the  owner 
of  the  easement  are  paramount  to  the  extent  of  the  grant, 
and  those  of  the  owner  of  the  soil  are  subject  to  the  exercise 
of  such  rights.  It  cannot  be  assumed,  in  the  absence  of  any 
provisions  looking  thereto  in  the  grant,  that  the  grantor 
intended  to  reserve  any  use  of  the  land  which  should  limit  or 
disturb  the  full  and  unrestricted  enjoyment  of  the  easement 
granted.  The  purpose  contemplated  by  the  grant  was  the 
creation  of  an  easement  for  the  plaintiiFs  use,  and  not  tlie 
reservation  to  the  owner  of  the  use  of  his  land.  Every  use 
by  the  owner  was  abandoned  except  such  as  might  be  made 
in  a  mode  entirely  consistent  with  the  full  and  undisturbed 
enjoyment  by  the  grantee  of  the  easement.  The  idea 
of  a  joint  use  of  the  land  by  both  parties,  in  the  sense  that  a 
use  by  the  grantee  should  at  any  time  give  way  to  a  use  by 
the  grantor,  is  contrary  to  the  plain  meaning  and  intent  of  the 
grant.  It  cannot  be  supposed  that  the  grantor  when  convey- 
ing a  right  of  way  over  an  impassable  tract  of  land  intended 
to  restrict  his  grantee  from  changing  its  surface  so  as  to  make 
it  passable  and  available  for  the  purpose  of  a  road,  or  that, 
after  the  road  had  been  so  constructed,  he  had  the  right  to 
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«nter  upon  the  land  and  impair  its  usefulness,  or  impose  upon 
the  grantee  the  duty  of  keeping  such  impaired  road  in  repair 
for  the  benefit  of  the  grantor.  The  full  extent  of  the  rights 
of  the  grantor  in  the  soil  of  the  road  was  to  enter  thereon  and 
do  such  acts  only  as  should  not  injure  or  impair  the  enjoy- 
ment of  the  easement  by  the  grantee,  and  when  he  went 
beyond  such  use,  he  transcended  the  rights  pertaining  to  his 
character  as  the  owner  of  the  soil.  The  general  character  of 
these  rights  is  familiar  to  all  owners  of  land,  because  tliey  are 
common  to  all  whose  lands  abut  upon  public  roads,  and  they 
are  varied  only  by  the  character  of  the  easements  enjoyed,  and 
the  terms  of  the  grants  under  which  they  are  possessed. 
Unless,  therefore,  something  can  been  found  in  the  tenns  of 
the  grant  which  modifies  the  easement  created,  that  must  be  held 
to  be  the  measure  of  the  rights  of  the  parties.  No  inference 
can  be  drawn  from  the  present  grant  that  it  was  intended  that 
the  grantor  should  enjoy  the  unrestricted  use  of  the  road  with 
the  privilege  of  so  wearing  and  using  it  as  to  subject  tlie  grantee 
to  the  labor  and  expense  of  keeping  it  in  repair.  It  is  apparent, 
from  the  character  of  the  property  affected  and  the  use  to  be 
made  thereof,  that  the  plaintiff  expected  to  constnict  a  carriage 
road  for  access  to  and  communication  ^\^th  his  residence  as  a 
gentleman's  country  seat.  It  could  not  have  been  contemplated 
by  the  parties  that  such  a  road  was  to  be  iLsed  for  fanning  pur- 
poses, to  draw  heavy  loads  over,  and  cut  it  up  by  the  use  of  the 
various  appliances  needed  for  such  purposes.  The  land  over 
which  the  road  was  laid  out  had  never  before  been  so  used  and 
the  owner  of  the  soil  had  theretofore  obtained  access  to  his  land 
from  the  public  road  by  entering  upon  and  traveling  over  it 
in  other  places.  The  land  itself  was  of  small  compass  and 
little  value,  as  it  was  hilly,  rocky,  sterile  and  unadapted  to  agri- 
cultural uses,  and  it  could  not,  under  the  circumstances,  have 
been  intended  that  the  road  was  to  be  built  and  used  to  any 
considerable  extent  for  fanning  purposes  by  either  the  grantor 
or  grantee.  The  building  of  fences  on  both  sides  of  the 
road  showed  an  intention  to  preserve  it  from  indiscriminate 
use  and  while  the  construction  of  a  bar-way  on  either  side 


1890.]  Herman  v,  Robebts.  45 

Opinion  of  the  Court,  per  Ruger,  Ch.  J. 

manifested  a  design  that  the  defendant  might  thereby  have 
access  to  his  land  and  cross  the  road,  it  was  not  intended,  wa 
think,  to  give  him  hberty  to  so  use  the  road  as  to  impair  or 
destroy  its  usefulness  or  character  as  a  carriage  road  for  private 
use.  The  right  of  way  granted  was  to  be  forty  feet  wide  and 
the  grantor  had  a  right  thereunder,  not  only  to  a  free  passage 
over  the  traveled  part,  but  also,  to  a  free  passage  over  such 
portion  of  the  land,  enclosed  as  a  way,  as  he  thought  proper 
or  necessary  to  use.  {Ilei^rick  v.  Stover^  5  Wend.  580 ;  Drake 
V.  Rogers,  3  Hill,  604 ;  Wood's  Nuisances,  §  260.)  The  deposit 
of  stone  or  other  obstructions  on  such  enclosed  space  in  such  a 
way  as  to  interrupt  the  enjoyment  of  the  easement,  constituted 
an  obstruction  which  was  inconsistent  with  the  rights  possessed 
by  the  grantee,  and  could  be  properly  prevented  by  injunction. 
The  use  of  sucli  land  for  agricultural  purposes ;  the  raising  of 
crops  or  the  deposit  of  materials  thereon,  except,  perhaps,  for 
temporary  purposes,  was  clearly  inconsistent  with  the  righta 
conveyed  by  tlie  grant. 

It  is  difficult,  if  not  impossible,  to  lay  down  a  clear  and 
definite  line  of  use  which  shall  enable  the  p  trties  always  to 
determine  what  may  be  considered  a  proper  and  reasonable 
use  as  distinguished  from  an  unreasonable  and  improper  one, 
and  such  quet^tions  must,  of  necessity,  be  usually  left  to  the 
determination  of  a  jury,  or  the  trial  court,  as  a  question  of 
fact.  {Bakeman  v.  Talbot,  31  N".  Y.  366  ;  Iluson  v.  Yamvgy  4 
Lans.  64 ;  Prentice  v.  Geiger,  74  N.  Y.  342.) 

It  is  not  supposed  that  it  was  the  intention  of  the  court 
below  to  wholly  preclude  the  defendant  from  the  use  of  the 
roadway  by  passing  over  or  across  it  in  such  manner  as  should 
not  materially  obstruct  passage,  or  injure  the  road-bed ;  but  it 
was  only  intended  to  prevent  an  unreasonable  use  thereof 
which  should  sensibly  impair  its  condition  or  render  its  use 
offensive  and  impracticable  to  the  plaintiflE  and  others  having 
lawful  occasion  to  pass  over  it. 

We  think  the  findings  of  the  trial  court  are  conclusive 
upon  us  as  to  the  proper  use  of  the  road  by  the  defendant,  and 
that  an  injunction  was  properly  awarded  against  him.     Some 
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of  the  members  of  this  court  are,  however,  apprehensive  that 
the  order  made  by  the  court  below  is  not  suflSciently  explicit 
and  may  be  subject  to  misunderstanding  and  misconstruction. 
We  have,  therefore,  thought  best  to  change  its  form,  so  as  to 
express  more  clearly  the  rights  and  duties  of  the  respective 
parties.  The  words  "wilfully  or  unreasonably"  should  be 
inserted  after  the  word  "interfering"  in  the  sixth  line  of  the 
order  in  the  place  of  the  words  "in  any  way ;"  and  also  after 
the  word  "  as  "  in  the  ninth  line  of  said  order. 

With  these  modifications  the  judgment  should  be  affirmed 
with  costs. 

All  concur,  ANf>REws,  J.,  in  result,  except  Finch,  J., 
dissenting. 

Judgment  accordingly. 


PrrrsBUBQ  Carbon  Company  (Limited),  Appellant,  v.  Frank 
C.  McMiLLiN  as  Receiver,  etc.,  Respondent. 

In  1887  plaintiff,  with  other  corporations  engaged  in  the  manufacturing 
of  carbon,  entered  into  a  contract  with  H. ,  the  object  of  which  was,  by 
a  combination,  to  vest  in  II.,  as  a  common  trustee,  the  management  and 
control  of  the  business  of  manufacturing  and  selling  their  products. 
The  several  companies  agreed  to  lease  to  such  trustee  their  respective 
factories,  and  operate  them  under  his  direction.  He  was  to  designate 
the  kind  of  goods  to  be  manufactured,  fix  the  prices  at  which  and  the 
persons  to  whom  tliey  should  be  sold,  and,  after  paying  expenses,  divide 
the  net  proceeds  and  profits  as  provided  in  the  contract.  When  this 
contract  was  made  plaintiff  had  an  outstanding  contract  to  furnish  car- 
bons to  the  B.  E.  L.  Co.  from  time  to  time.  Plaintiff  assigned  to  H., 
as  such  trustee,  all  existing  contracts,  and  he  assumed  their  performance. 
Carbons  manufactured  at  plaintiff's  factory  in  April,  May  and  June 
1887,  were  billed  in  the  name  of  H.,  and  delivered  under  said  contract 
to  the  B.  E.  L.  Co.  About  July,  1887,  plaintiff  refused  to  continue 
in  the  combination,  and  an  action  was  commenced  against  the  trustee 
and  the  contracting  corporations  to  dissolve  the  same,  which  resulted 
in  the  appointment  of  defendant  as  receiver  of  its  property.  In  an 
action  brought  by  plaintiff  to  recover  for  said  carbons,  the  B.  £.  L. 
Co.  paid  the  amount  into  court.  The  court  found  that  the  contract  to  com- 
bine was  made  for  unlawful  purposes,  and  was  illegal;  that  the  trust  was 
then  insolvent,  and  its  assets,  including  the  claim  against  the  B.  E.  L. 
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Co.,  insufficient  to  pay  its  creditors.  Held,  that,  as  between  the  plaintiff 
and  the  receiver,  the  latter  was  entitled  to  the  fund;  that  plaintiff  stood 
in  the  position  of  a  party  to  an  illegal  contract  claiming  a  fund,  which, 
if  the  contract  was  valid,  belonged  to  the  trust  combination,  and  to 
sustain  the  action  would  permit  it  to  escape  from  the  operation  ot 
the  rule  which  denies  affirmative  relief  to  a  party  to  an  illegal  contract. 

As  to  whether,  if  the  B.  E.  L.  Co.  had  not  paid  the  funds  into  court, 
plaintiff  could  have  enforced  a  recovery  against  it,  although  there  was 
no  adverse  claimant  qtuBre, 

A  receiver  of  an  insolvent  corporation  unites  in  himself,  not  only  the  rights 
of  the  corporation,  but  those  of  creditors;  he  may,  in  the  interest  of  credit- 
ors, assert  a  claim  which  he  might  be  unable  to  do,  as  a  representative 
solely  of  the  corporation,  and  he  may  disaffirm  dealings  of  the  corpora- 
tion in  fraud  of  the  creditor's  rights. 

Reported  below,  58  Hun,  67. 

(Argued  December  12,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  June  29,  1889,  which  aflSrmed  a  judgment  in  favor  of 
defendant,  entered  upon  a  decision  of  the  Court  on  trial  at 
Special  Term. 

This  action  was  originally  brought  by  plaintiff  against  the 
Brush  Electric  Light  Company  to  recover  for  carbons  alleged 
to  have  been  deUvered  to  it  during  the  months  of  April,  May 
and  June,  1887,  under  a  contract  between  the  parties. 

By  order  of  interpleader,  defendant,  who  claimed  the  amount 
due  as  receiver  of  the  united  carbon  companies,  was  sub- 
stituted as  defendant,  and  tlie  money  was  paid  into  court. 
On  March  1,  1887,  plaintiff  entered  into  a  contract  with 
Edward  C.  Hawk,  as  tnistee,  and  with  other  companies 
engaged  in  the  manufacture  of  carbon,  by  the  terms  of  which 
plaintiff  leased  to  said  tnistee  its  carbon  works  machinery  for 
the  term  of  five  years,  and  agreed  not  to  engage  in  the  business 
during  the  continuance  of  the  contract,  except  in  accordance 
with  its  terms.  At  the  request  of  the  tnistee  plaintiff  agreed 
to  run  its  works  under  the  direction  of  the  trustee,  the  latter 
paying  for  material,  labor,  etc.,  and  also  a  sum  agreed  upon 
for  rent  and  a  ratable  proportion  of  the  net  profits.  The 
trustee  was  given  power  to  designate  what  factories  of  the 
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parties  to  the  combination  should  be  run,  the  kind  or  class  of 
goods  to  be  made,  to  fix  the  price  of  the  goods  manufactured^ 
and  to  whom  sold,  and  the  terms  of  sale,  to  audit  bills,  etc. 
The  trustee  also  agreed  to  carry  out  all  of  plaintiff's  valid 
existing  contracts.  The  contract  was  not  to  be  binding  on 
plaintiff  until  some  other  companies  had  entered  into  similar 
contracts   with   the  trustee. 

The  f urtlier  facts,  so  far  as  material,  are  stated  in  the  opinion. 

-E  S.  Grosser  for  appellant.  The  trust  contract  was  null 
and  void  and  could  not  in  any  way  be  ratified.  (Bishop  on 
Coiit.  469,  471,  473 ;  3  A.  &  E.  Ency.  of  Law,  872 ;  9  id.  880 ; 
Thome  V.  T,  Im.  Co,^  80  Penn.  St.  15 ;  ShisUr  v.  Vandike^ 
92  id.  447 ;  S,  C.  Bank  v.  King,  44  N.  Y.  87 ;  Amot  v. 
P,  a  Co.,  68  id.  558;  Stanton  v.  Alien,  5  Denio,  434.) 
There  can  be  no  estoppel  against  asserting  the  invalidity  of 
the  trust  contract.  (Green,  on  Pub.  Pol.,  Rule  126  ;  WJieeUvY. 
Wheeler,  5  Lans.  355  ;  LanganY.SanJcey^  55  la.  52 ;  Stiydew. 
Wyley,  33  Mich.  483  ;  Stevens  v.  Wood,  127  Mass.  123  ;  2  Kent'a 
Com.  466 ;  Bredh^s  Appeal,  92  Penn.  241.)  The  facts  found  do 
not  invoke  the  extraordinary  remedy  of  estoppel.  The  essential 
elements  of  estoppel  are  not  found.  (Bishop  on  Estop.  [4th 
ed.]  679  ;  Edmun^an  v.  Thompson,  31  L.  J.  Exch.  207 ;  Mer-^ 
riU  V.  Tobin,  30  Fed.  Rep.  728,  743 ;  Hamlin  v.  Sears,  82 
N.  Y.  327,  333 ;  Andreios  v.  A,  L.  Ins.  Co.,  85  id.  334.)  The 
receiver  represents  the  trust  combination,  with  no  better  title 
to  this  claim  tlian  that  of  a  voluntary  assignee.  His  title  is 
derived  solely  from  the  trust  combination,  with  all  previous 
equities  and  iniquities  still  attached  thereto.  (8  R.  S.,  art.  3, 
§  6S',  Curtiss  v.  Zeavitt,  15  N.  Y.  9,  46,  47,  254,  296;  Cu^ 
ting  V.  Damard,  88  id.  410,  418 ;  Ilonegger  v.  Weitstein,  94 
id.  253,  260  ;  Williams  v.  Baheoel\  25  Barb.  109 ;  McIIarg 
v.  Donelly.  27  id.  100  ;  Bell  v.  Shihley,  33  id.  610  ;  Receivers 
v.  P.  G.  Co.,  3  Zab.  283,  292 ;  Symes  v.  Hughes,  L.  R.  [9  Eq. 
Div.]  474 ;  Greenhood  on  Public  Policy,  Rules  2,  10,  42  ; 
High  on  Receivers,  §§  245,  315  ;  Beach  on  Receivers,  §§  699- 
706 ;  Story  Eq.  Jur.,  §  831.)     The  respondent's  position  is  not 
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strengthened  bjr  urging  the  claims  of  the  creditors  of  the  trust, 
and  by  relying  on  their  real  or  supposed  innocence.  The  bur- 
den was  on  these  creditors  of  ascertaining  the  nature  of  the  trust, 
and  the  limits  of  the  trustees'  authority.  {S'wan  v.  P.  BanA\ 
24  Hun,  577 ;  Smith  v.  Anderson,  L.  E.  [15  Ch.  Div.]  247 ; 
Cari/  V.  Gregory ,  6  J.  &  S.  127 ;  Austin  v.  Monroe,  47  N.  Y. 
360 ;  Nexo  v.  NicMl,  73  id.  130 ;  Stoi-rs  v.  Flint,  14  J.  &  S. 
498.)  The  appellant's  right  to  recover  this  fund  antedates  the 
trust  contract  and  is  clear  of  all  its  taint ;  and  the  respondent 
to  succeed  must  plant  himself  squarely  upon  tlie  said  contract 
and  secure  the  aid  of  the  court  to  enforce  the  same.  {Keens 
V.  Kent,  4  N.  T.  S;  R.  429  ;  Bishop  on  Cont.  §  469  ;  Pomeroy 
Eq.  Jur.  §  401,  940;  Wharton  on  Cont.  §  349;  Steers  v. 
Lashly,  6  Term  Kep.  61 ;  Sykes  v.  Beadon,  L.  R.  [11  Ch. 
Div.]  170 ;  Armstrong  v.  Toller,  11  Wheat.  258;  Thompson 
V.  Thompson,  7  Ves.  470 ;  SneU  v.  Dwight,  120  Mass.  9 ; 
Dunham  v.  Presby,  Id.  285 ;  M.  i?.  CI  Co,  v.  B,  C,  Co.,  68 
Penn.  173,  188.) 

Ansley  Wilcox  for  respondent.  Appellant  cannot  set  up 
the  illegality  of  its  own  contract  as  against  the  receiver  who 
represents  not  only  itself  and  the  other  parties  to  the  contract 
but  bonajlde  creditors,  who  have  dealt  with  the  trust  or  com- 
bination and  have  given  credit  to  it  in  the  ordinary  course  of 
business.  (Laws  of  1858,  chap.  314;  Attorney-General  v. 
G,  jY,  Z.  In.  Co.,  77  N.  Y.  272  ;  Taljnage  v.  Pdl,  7  id.  328, 
346,  347 ;  F.  ife  M.  BanJc  v.  Jenks,  7  Mete.  592 ;  Honegger 
V.  Wettstein,  15  J.  &  S.  125,  136,  137 ;  94  K  Y.  252 ;  Zitch- 
fidd  Bank  v.  Church,  29  Conn.  150 ;  Ale,cander  v.  Rolfe,  74 
Mo.  516 ;  Osgood  v.  Laytin,  3  Keyes,  521 ;  Osgood  v.  Ogden, 
4  id.  70 ;  Broom's  Leg.  Max.  279,  288 ;  Z.  Bank  v.  Church, 
29  Conn.  150;  Lindley  on  Part.  [Eng.  ed.]  201,  205; 
Mete,  on  Cont.  116 ;  Adams  v.  Creditors,  14  La.  461 ; 
Kinsman  v.  Parkhurst,  18  How.  [U.  S.]  293 ;  Murray  v^ 
VcmderbM,  39  Barb.  140,  152 ;  Whart.  on  Agency,  §§  25,  26^ 
249,  250,  320,  474,  542 ;  Morawetz  on  Corp.  §  750 ;  Pome- 
roy's  Eq.  Juris.  §  804 ;  Kee7ie  v.  Ke7it,  7  N.  Y.  S.  R.  229, 
SiciiELS — Vol.  LXXIV.        7 
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232 ;  Brooks  v.  Martin,  2  Wall.  70,  81 ;  Marsh  v.  Busadlj 
66  K  Y.  2S8,  294 ;  Wam.n  v.  KeUy,  5  Fed.  Rep.  584 ;  W.  JJ. 
T,  Co,  V.  U.  P.  R.  R.  Co.,  3  id.  423  ;  C  T.  Co.  v.  O.  C.  R. 
R.  Co.y  23  id.  306.)  Findings  of  fact  will  be  presumed,  and 
the  findings  made  will  be  construed  so  as  to  support  the  con- 
clusions of  law.  (TonnliTison  v.  Mayor,  44  N.  Y.  601; 
Phillip  V.  Gallant,  62  id.  256 ;  Parker  v.  Baxter,  86  id. 
586 ;  Bennett  v.  Bates,  94  id.  354  ;  Health  Dept.  v.  Purdon, 
99  id.  237 ;  People  v.  Bank  of  N.  A.,  75  id.  560.)  The 
illegality  of  a  contract  sued  upon,  where  it  does  not  necessarily 
appear  upon  the  face  of  the  contract  itself,  or  from  the  proof 
offered  to  establish  the  contract,  can  only  be  proved  under  a 
pleading  specially  alleging  the  illegality.  {May  v.  BurraSy 
13  Abb.  [N.  C]  384 ;  94  N.  Y.  252.) 

Andrews,  J.  The  finding  that  the  contract  of  March  1, 
1887,  between  the  plaintiff  and* Edward  S.  Hawks,  as  trustee 
for  the  plaintiff  and  other  carbon  companies,  was  made  for 
;  unlawful  purposes  and  was  illegal,  was  not. excepted  to,  and  is 
to  be  taken  as  an  incontrovertable  fact  on  this  appeal.  The 
ground  of  illegality  is  not  expressly  stated,  but  it  is  clearly  to 
be  inferred  from  the  other  findings  and  the  opinion  of  the 
trial  court  that  the  contract  was  held  to  be  illegal  for  the 
reason  that  it  was  entered  into  in  furtherance  of  an  unlawful 
combination  between  the  plaintiff  and  other  carbon  companies 
in  restraint  of  trade.  The  scheme  of  the  parties  to  the  combi- 
nation was  to  vest  in  a  common  trustee  the  management  and 
control  of  the  business  of  manufacturing  and  selling  carbons 
for  electric  lighting  theretofore  carried  on  separately  by  the 
companies  forming  the  combination.  To  this  end  the  several 
companies  were  to  lease  to  the  trustee  their  respective  factories, 
and  to  operate  them  under  the  direction  of  the  trustee,  who 
was  to  designate  the  kind  of  goods  to  be  manufactured,  fix  the 
prices  at  which  and  the  persons  to  whom  they  should  be  sold, 
purchase  all  materials  and  supplies,  collect  the  bills,  and  pay 
out  of  the  common  fund  the  cost  of  production,  and  divide 
the  net  proceeds  and  profits  of  the  business  between  the  several 
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parties  to  the  combination  in  a  ratio  fixed  by  the  contracts  of 
the  respective  companies  with  the  trustee.  The  plaintiff,  when 
the  contract  of  March  1,  1887,  was  made,  had  an  outstanding 
contract  to  furnish  carbons  to  the  Brush  Electric  Light  Com- 
pany from  time  to  time,  and  in  its  contract  with  the  trustee 
the  plaintiff  assigned  to  him  all  existing  contracts,  and  the 
trustee  assumed  their  performance. 

The  sum  in  controversy  in  this  action  has  been  paid  into 
court  by  the  Brush  Electric  Light  Company,  being  the  pur- 
chase-price of  carbons  manufactured  and  delivered  to  that 
company  in  April,  May,  and  June,  1887.  They  were  manu- 
factured at  the  plaintiff's  factory,  but  were  billed  in  the 
name  of  the  trustee,  and  delivered  in  performance  of  the 
contract  between  the  plaintiff  and  the  Brush  Electric  Light 
Company,  which  the  trustee  had  assumed.  In  or  about  July, 
1887,  the  plaintiff  refused  to  continue  any  longer  in  the 
combination.  Thereupon  an  action  was  commenced  in  the 
Court  of  Common  Pleas  for  Cuyahoga  county,  in  the  state  of 
Ohio,  the  headquarters  of  the  combination,  by  some  of  the 
members  of  the  combination,  against  the  plaintiff  and  other 
members  thereof,  to  dissolve  and  wind  up  its  affairs,  and  the 
proceedings  resulted  in  the  appointment  of  the  present 
defendant  as  receiver  of  the  property  and  assets  of  the  trustee- 
ship, with  power,  among  other  things,  to  take  possession  thereof, 
to  collect  the  assets  and  pay  and  adjust  claims  arising  out  of 
the  business.  Ko  question  is  made  on  this  appeal  as  to  the 
jurisdiction  of  the  Ohio  court  to  entertain  the  proceeding 
and  make  the  order  appointing  the  receiver,  and  it  is  found 
that  the  receiver  duly  qualified  and  entered  upon  the  dis- 
charge of  his  duties.  It  is  also  found  that  at  the  time  of  the 
appointment  of  the  receiver  the  trust  was  insolvent  and  that 
all  the  assets  of  the  trust  business,  including  the  claim  against 
the  Brush  Electric  Light  Company,  are  insufficient  to  pay  its 
creditors. 

The  plaintiff  stands  in  the  attitude  of  a  party  to  an  illegal 
contract,  claiming  a  fund  which,  if  the  contract  was  valid, 
would  clearly  belong  to  the  trust  combination,  and  not  to  the 
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plaintiff,  as  one  of  its  members.  The  plaintiff  has  no  stand- 
ing to  claim  the  fund  in  opposition  to  the  clear  import  of  the 
trust  agreement,  unless  its  repudiation  of  the  contract  in  July, 
1887,  operated  to  make  the  plaintiff  the  vendor  of  the  carbons 
delivered  to  the  Brush  Electric  Light  Company  during  the 
time  the  plaintiff  remained  a  party  to  the  combination.  The 
carbons,  it  is  true,  were  delivered  in  performance  of  the  plain- 
tiffs agreement  made  before  the  combination  was  formed.  But 
the  trustee  assumed  performance  by  contract  \vith  the  plain- 
tiff, and  the  Brush  Electric  Light  Company  accepted  per- 
formance by  him.  To  permit  the  plaintiff  to  treat  the  debt  * 
as  a  debt  owing  to  it,  and  not  to  the  trustee,  would  enable 
tlie  plaintiff  to  escape  from  the  operation  of  the  rule  which 
denies  relief  to  a  party  to  an  illegal  transaction.  The  plain- 
tiff had  a  right  to  repudiate  the  contract  of  March  1,  1887. 
Its  stipulations  could  not  have  been  enforced  against  the 
plaintiff.  The  plaintiff,  notwitlistanding  the  contract,  could 
have  sold  its  carbons  to  the  Brusli  Electric  Light  Company 
on  its  own  account,  and  have  received  pay  for  them.  But  it 
did  not  do  so.  The  agreement  of  March  1,  1887,  was  carried 
out  in  part.  The  carbons  were  manufactured  by  and  for  tlie 
trustee  representing  the  combination,  and  were  delivered  to 
the  purchaser  as  the  property  of  the  trust  by  the  consent  of 
the  plaintiff,  and  the  purchaser  became  the  debtor  of  the 
trust,  and  not  of  the  plaintiff.  The  repudiation  of  the  trust 
agreement  by  the  plaintiff  after  this  transaction  did  not  purge 
its  previous  participation  in  the  illegal  scheme.  If  the  Brush 
Company  had  not  voluntarily  paid  the  fund  into  court,  it 
would  be  a  grave  question  whether  the  plaintiff  could  have 
enforced  a  recovery  against  that  company,  although  there 
was  no  adverse  claimant.  (See  Deicitt  v.  Brisbane^  16  N.  Y. 
508 ;  Johnson  v.  Biish^  3  Barb.  Ch.  207 ;  Talmage  v.  Pell^  7 
N.  Y.  328.) 

But,  as  between  the  plaintiff  and  the  receiver  of  the  trust 
combination,  the  latter  is,  we  think,  clearly  entitled  to  the  fund. 
It  is  claimed  that  no  action  could  have  been  maintained  by  the 
trustee,  representing  the  trust  combination,  against  the  Brush 
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Electric  Light  Company,  to  recover  the  purchase-price  of  the 
carbons,  for  tlie  reason  that  the  illegality  of  the  combination 
would  have  constituted  a  good  defense.  Assuming  this  predi- 
cate, it  is  asserted  that  the  receiver  stands  in  the  same  posi- 
tion, and  that  his  title  is  subject  to  the  same  infirmity  as  that 
of  the  combination  which  he  represents.  Without  consider- 
ing the  assumption  upon  which  this  proposition  is  based,  it  is 
a  sufficient  answer  to  the  proposition  asserted,  that  the  receiver 
unites  in  himself  the  right  of  the  trust  combination,  and  also 
the  right  of  creditors,  and  that  he  may  assert  a  claim  as  the 
representative  of  creditors,  which  he  might  be  unable  to  assert 
as  a  representative  of  the  combination  merely.  The  general  rule 
is  well  established  that  a  receiver  takes  the  title  of  the  cor- 
poration or  individual  whose  receiver  he  is,  and  that  any 
defense  which  would  have  been  good  against  the  fonner,  may 
be  assei'ted  against  the  latter.  But  there  is  a  recognized 
exception,  which  permits  a  receiver  of  art  insolvent  indi\ddual 
or  corporation,  in  the  interest  of  creditors,  to  disaffirm  deal- 
ings of  the  debtor  in  fraud  of  their  rights.  {GiU^t  v.  Moody y  < 
3  JS".  Y.  479 ;  Porter  v.  Williams,  9  id.  142 ;  Curtis  v.  Lea/vitt, 
15  id.  9,  108.)  Assuming  that  the  trustee  could  not  have 
recovered  of  the  Biiish  Electric  Light  Company  for  the 
reasons  suggested,  it  would  be  a  very  strange  application  of  the 
doctrine  that  no  right  of  action  can  spring  from  an  illegal 
transaction,  which  should  deny  to  innocent  creditors  of  the 
combination,  or  to  the  receiver  who  represents  them,  the  right 
to  have  the  debt  collected  and  applied  in  satisfaction  of  their 
claim.  The  just  rule  of  the  common  law,  that  courts  will 
not  lend  their  aid  to  enforce  illegal  transactions  at  the  instance 
of  a  party  to  the  illegality,  would  be  misappliec  if  permitted 
to  be  used  to  prevent  the  application  of  the  fund  in  question  to 
the  payment  of  creditors  of  the  combination. 

We  think  the  judgment  is  right,  and  it  should,  therefore,  be 
affirmed. 

4 

All  concur. 
Judgment  affirmed. 
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iM  ^  Dan.  S.  Bichakds  et  al.,  as  Assignee,  etc..  Respondent,  v. 

"no    sJ  Elmina  La  Tourette  et  al..  Appellant. 

165    405{ 

In  an  action  to  foreclose  a  mortgage  held  by  plaintiffs,  as  assignees  for 
the  benefit  of  creditors  of  the  mortgagees,  defendant  M.,  who  bad  pur- 
chased the  premises  subject  to  the  mortgage,  sought  to  set  off  a  claim 
against  plaintiff's  assignors.  It  appeared  that  at  the  time  of  the  assign- 
ment to  plaintiffs,  the  debt  secured  by  the  mortgage  was  not  due;  that 
the  assignors  were  insolvent  and  M.  endeavored  to  have  his  debt,  which 
was  due,  applied  by  them  upon  the  mortgage  before  it  [was  [assigned. 
Ileid,  that  he  was  equitably  entitled  to  the  set-off;  that  it  was  not  neces- 
sary that  the  mortgage  debt  sliould  have  been  due,  as  by  seeking  to  have 
the  debt  due  him  applied  thereon,  M.  had  treated  it  as  due  and  so  waived 
any  defense  he  might  have  based  upon  the  fact  that  it  was  not  due;  that 
he  had  a  right  so  to  do  and  to  require  the  set-off. 

Chance  v.  Isaacs  (5  Paige,  692);  Bradley  v.  An^fel,  (3  N.  Y.  476);  Myers  v. 
Davis  (22  id.  492);  Martin  v.  KummuUer  (37  id.  397);  Jordan  v.  N,  S.  d 
L.  Bk.  (74  id.  470);  Munger  v.  A,  C,  N.  Bk.  (86  id.  680),  distinguished. 

Bichards  v.  ViUage  of  Union  (48  Hun,  268),  overruled. 

The  distinction  between  this  case  and  one  where  the  debt  owing  by  the 
insolvent  to  the  party  desiring  to  avail  himself  of  the  set-off  is  not  due» 
pointed  out. 

A  certificate  of  deposit  issued  by  the  assignors,  who  were  bankers,  was^ 
part  of  the  amount  M.  sought  to  have  offset  against  the  mortgage  ; 
this  had  never  been  presented  and  a  demand  made  for  its  payment  at 
the  banking-house  of  the  assignors.  Held,  that  a  technical  demand 
was  not  necessary  in  a  case  like  this,  where  the  set-off  is  claimed  not  as 
m&tter  of  law,  but  of  equity;  that  the  claim  of  set-off  may  be  regarded 
as  a  demand,  and  should  have  relation  to  the  time  the  assignment  to 
plaintiffs  was  made,  so  far  as  to  give  form  and  life  to  the  claim  that  the 
debt  of  the  insolvents  was  then  due. 

It  also  appeared  that  M.,  after  the  assignment,  recovered  a  judgment 
against  the  assignors  for  the  amount  of  his  debt,  whereon  an  execution 
was  returned  unsatisfied.  Held,  that  M.  did  not  thereby  lose  his  right 
of  set-off. 

Biehards  v.  La  Totirette  (63  Hun,  628),  reversed. 

(Submitted  December  12,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  20,  1889,  which  reversed  a  judgment  in  favor  of 
the  defendant  Mersereau,  and  granted  a  new  trial. 
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Tills  was  an  action  to  foreclose  a  mortgage  given  by  the 
defendant  Elmina  La  Tonrette  to  Martin  C.  Jlockwell  in  1880. 

In  1884  the  said  defendant  conveyed  the  mortgaged 
premises  to  the  defendant  Edward  C.  Mersereau,  Mersereau 
assuming  and  agreeing  to  pay  the  mortgage  as  part  of  the 
purchase-price.  In  1885,  Martin  C.  Kockwell  and  Melvin  C. 
Rockwell,  individually,  and  Martin  C.  Rockwell  &  Company, 
private  bankers  at  the  village  of  Union,  Broome  county,  made 
a  general  assignment  for  the  benefit  of  creditors,  to  the  plain- 
tiffs. Among  the  assets  was  the  mortgage  and  the  accompaning 
bond ;  at  the  time  the  assignment  was  made,  Mersereau  held 
a  certificate  of  deposit  for  $267.73,  and  interest,  issued  by  said 
banking-house  and  had  moneys  on  deposit  with  it  amounting 
to  $193.61,  the  amount  of  which  certificate  and  moneys  he 
claimed  should  be  set  off  in  reduction  of  the  amount  unpaid 
upon  said  bond  and  mortgage.  No  part  of  the  principal  or 
interest  of  the  bond  and  mortgage  was  due  at  time  of  the 
assignment. 

Mersereau,  prior  to  the  assignment,  requested  the  mortgagee 
to  set  off  such  certificate  and  moneys  and  apply  them  upon  the 
mortgage.  This  he  refused  to  do,  upon  the  ground  that  the 
mortgage  was  not  due. 

Further  facts  are  stated  in  the  opinion. 

-E  0.  Moody  for  appellants.  The  referee  properly  found, 
as  a  conclusion  of  law,  that  no  partnership  existed  between 
Martin  C.  Rockwell  and  Melvin  C.  Rockwell,  in  said 
banking  business,  at  any  time  after  the  execution  of 
the  writing  between  them,  dated  September  21,  1875, 
but  that  Martin  C.  Rockwell  was  the  real  owner  of  said 
business,  and  conducted  the  same  without  reference  to 
said  Melvin  C.  Rockwell.  (3  Kent's  Com.  24,  25,  28; 
Parsons  on  Part.  6,  54 ;  Story  on  Part.  §§  2,  15,  18,  23; 
Clift  V.  BaTT(yw,  108  K  Y.  192 ;  Salter  v.  Ham,  31  id.  321 ; 
Champimi  v.  Bostwick,  18  Wend.  175 ;  Vanderbury  v.  HaUy 
20  id.  70 ;  Briggs  v.  VamderhUt,  19  Barb.  222 ;  Griswold  v. 
Waddington,  16  John.  489 ;   Bennett  v.  Snyder,  81  N.  Y, 
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550.)  The  agreement  between  Martin  C.  Rockwell  and 
Melvin  C.  Rockwell  was  an  executory  contract,  and  does  not 
amount  to  an  agreement  for  a  partnei'ship.  (Parsons  on  Part. 
6 ;  3  Kent's  Com.  24 ;  Story  on  Part.  §  2 ;  Jii^kard^an  v. 
JTicghitt,  76  N.  Y.  58 ;  Burnett  v.  Sriyder^  81  id.  550 ;  Ca4t- 
sidy  V.  Hall,  97  id.  159,  168 ;  Ciiry^y  v.  Fowler,  87  id.  33 ; 
Clift  V.  Barrow,  108  id.  192,  194.)  If  it  could  be  held  there 
was  a  partnership  between  Martin  C.  Rockwell  and  Melvin 
C.  Rockwell,  called  ''  M.  C.  Rockwell  &  Co.,"  it  is  a  well 
settled  principle  of  law,  "  that  insolvency,  either  of  the  whole 
pai-tnersliip,  or  of  an  individual  member,  dissolves  a  partner- 
ship." (3  Kent's  Com.  58 ;  Sterritt  v.  T.  N.  Bank,  46  Hun, 
22.)  Investments  in  the  name  of  Martin  C.  Rockwell  are  a 
part  of  the  partnership  property,  and  "  equity  will  consider  it 
converted  into  personalty,  for  the  purpose  of  subjecting  it  to 
the  debts  of  the  lirm  in  preference  to  the  debts  of  individual 
partners,"  and  as  investments  made  in  trust  for  the  partner- 
ship. {Smith  V.  Smith,  5  Ves.  189 ;  Bank  of  &rote,  18  J.  & 
S.  275 ;  Sage  v.  Shsrman,  2  N.  Y.  428 ;  Columh  v.  Read,  24 
id.  505,  511 ;  fliscock  v.  Phelps,  49  id.  97 ;  Mitchell  v.  Reed, 
61  id.  123;  Fairchild  v.  Fairchikl,  64  id.  476,  etc.;  Rose^i- 
hurg  V.  Block,  102  id.  205.)  The  assignees  in  this  action  took 
the  property  of  Rockwell,  and  with  it  tlie  Mersereau  mortgage, 
just  as  it  stood  on  March  9th,  1 885  ;  and  such  property  and 
mortgage  was  subject,  in  the  hands  of  the  assignees,  to  all  set- 
offs, counter-claims  and  equities  that  existed  on  the  day  of  tlie 
assignment,  between  Martin  C.  Rockwell,  an  insolvent,  and  any 
of  his  debtors  or  creditors.    {Acer  v.  Ifot<:hkiss,  97  N.Y.  409.) 

Chaj}7nan  cfe  Lyo?i,  for  respondents.  Defendant  Mersereau 
is  not  entitled  to  the  set-off  claimed,  as  at  the  time  of  making 
the  general  assignment,  there  was  nothing  whatever  due  upon 
the  bond  and  mortgage.  (Richards  v.  V,  Union,  48  Hun, 
263 ;  Code  Civ.  Pro.  §  502 ;  Jordan  v.  iV.  S.  cfe  Z.  Bank,  74 
N.  Y.  470 ;  Mmiger  v.  A.  0.  iV^.  Bank,  85  id.  580.)  There 
was  nothing  due  upon  the  bond  and  mortgage  nor  upon  the 
certificate  of  deposit.     (Jfitnger  v.  A.  C  JV.  Bank,  85  N.  Y. 
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686 ;  Seymour  v.  DunJutrn^  24  Hun,  93  ;  &nith  v.  Felton^  43 
N.  Y.  419.)  Even  if  defendant  Mersereau  had  the  right,  on 
the  day  the  general  assignment  was  made,  to  have  a  certificate 
of  deposit  not  due  set  off  against  a  bond  and  mortgage  not 
due,  he,  liaving  put  tliat  claim  into  judgment,  has  not  that  right 
now.  {R.  a  Co.  V.  Diraoek,  90  N.  Y.  33-36.)  There  can 
be  no  set-off  of  these  claims  for  the  reason  that  the  bond  and 
mortgage  were  property  of  Mar\'in  0.  Rockwell  individually, 
while  the  claims  sought  to  be  used  as  a  set-off  were  against 
Martin  C.  Rockwell  &  Company.  {Clift  v.  Barrow^  108 
N.  Y.  187-191.) 

Pkckham,  J.  The  order  of  the  General  Term  in  this  case 
should  be  reversed. 

The  court  l)elow  was  entirely  right  in  sapng  that  the  single 
question  involved  herein  is,  whether  the  defendant  Mersereau 
was  entitled  to  set  off  the  claim  which  he  held  against  the 
Rockwells,  as  against  the  mortgage  which  the  plaintiffs  as 
assignees  seek  to  foreclose.  The  General  Term  has  denied 
this  right  on  the  sole  ground  that^  at  the  time  of  the  assign- 
ment by  the  Rockwells  to  the  plaintiffs  herein,  the  debt  to  the 
Rockwells  upon  the  mortgage  was  not  due.  It  was  not  neces- 
sary that  it  should  have  l)een  due  in  order  to  permit  the  offset. 
The  debt  from  the  assignors  Rockwell,  who  were  insolvent, 
was  due  at  the  time  that  they  made  the  assignment ;  and  the 
debt  upon  the  mortgage  in  favor  of  the  Rockwells,  although 
not  due  at  the  time  of  the  assignment  was  nevertheless  treated 
by  the  debtor  as  due,  and  he  waived  any  defense  based  upon 
the  fact  that  the  mortgage  was  not  due,  by  endeavoring  to  have 
the  debt  due  to  him  offset  against  it.  It  is  not  claimed  that 
this  offset  comes  within  the  statute  in  regard  to  offset,  where 
it  would  be  allowed  in  a  court  of  law.  It  is  allowed  upon 
equitable  principles  by  a  court  of  equity  for  the  furtherance  of 
justice,  and  in  carrying  out  what  such  a  court  states  is  one  of 
the  principles  which  guides  it,  viz. :  The  principle  of  offset- 
ting cross  demands  against  each  other,  in  which,  as  it  is  stated, 
there  is  a  natuml  equity. 

SiCSKLS — ^\''oL.  LXXIV.         8 
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This  case  cannot  be  distinguished  in  principle  from  that  of 
Rothschild  V.  Maok  (115  N.  Y.  1).  In  that  case  the  debt  to 
the  insolvent  was  not  due  at  the  time  of  the  assignment ;  and 
still  it  was  held  that  the  debt  due  from  the  insolvent  at  the 
time  of  the  assignment  was  properly  offset  against  the  debt 
to  him.  It  was  in  that  case  stated  that  it  has  been  frequently 
held  that  as  to  the  right  of  set-off  in  equity,  the  fact  that  the 
debt  owing  to  the  insolvent  is  not  due  when  he  makes  the 
assignment,  is  entirely  immaterial.  The  cases  of  Lindsay  v. 
Jackson  (2  Paige,  581)  and  Smith  v.  Fdion  (43  N".  Y.  419) 
are  cited  in  support  of  this  proposition.  Cha/nce  v.  Isaacs^ 
(5  Paige,  592)  is  distinguished,  and  it  is  seen  that  in  that  case 
the  mere  fact  that  the  debt  to  the  insolvent  was  not  due,  would 
have  furnished  no  excuse  for  refusing  an  offset. 

The  cases  cited  by  the  learned  judge  at  General  Term,  are 
not,  we  think,  in  point.  They  are  Bradley  v.  Angela  (3  N.  Y. 
475) ;  Myers  v.  Davis  (22  id.  492);  Martin  v.  KummvJlery 
(37  id.  397);  Jordmi  v.  National  Shoe  <&  Leather  Bank  (74 
id.  470) ;  Munger  v.  Albany  City  National  Bank  (85  id. 
580).  In  most  of  those  cases  the  debt  from  the  insolvent 
to  the  party  desiring  to  avail  himself  of  the  set-off  was 
not  yet  due,  and  it  Was  in  regard  to  such  a  debt  that  Judge 
Gardner  said,  "  by  allowing  a  set-off  in  this  case,  the  executors 
would  be  deprived  of  the  legal  right  secured  to  the  testator 
by  contract  and  the  complainants  would  obtain  payment  of 
their  debt  before  it  became  due,  to  the  prejudice  of  other  credit- 
ors of  the  decedent. "  {Bradley  v.  A^igd^  supra.)  In  that  case 
the  plaintiffs  owed  a  debt  which  was  then  due  to  the  decedent's 
estate  and  the  debt  from  the  decedent's  estate  was  not  due  at  the 
time  of  the  commencement  of  the  action,  and  would  not  become 
due  in  some  time  thereafter.  The  action  was  commenced  to 
compel  the  executors  to  offset  their  claim  against  the  plaintiffs, 
by  the  claim  of  the  plaintiffs  against  the  estate,  which  was  not 
yet  due.  This  the  court  held  could  not  be  done  either  under 
the  statute  relating  to  set-off,  or  by  virture  of  the  jurisdiction  of 
a  court  of  equity  to  adjudge  a  set-off  in  furtherance  of  justice. 
The  distinction  is  of  course  very  obvious*     To  allow  a  set-off 
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against  an  estate  of  an  insolvent  by  setting  off  a  debt  from  that 
estate,  not  yet  by  the  terms  of  the  contract  dne,  as  against  a  debt 
then  immediately  due  to  the  estate,  is  to  effect  a  change  in  the 
contract  between  the  parties,  and  in  the  most  vital  and  material 
portion  of  it,  in  order  to  meet,  as  is  stated  by  Judge  Gabdneb 
a  supposed  equity  arising  from  matters  ex  post  facto. 
Whether  it  be  equitable  or  not,  the  power  of  a  court  might 
well  be  doubted  to  absolutely  change  a  contract  entered  into 
by  the  parties,  without  the  consent  of  the  one'  who  was  to 
make  the  payment  at  the  time  and  in  the  manner  prescribed 
by  the  contract.  ^ 

But  where  a  debt  is  due  from  the  insolvent,  and  it  is  a  debt 
from  the  other  party  to  the  insolvent  which  is  not  due,  the 
court  does  not  change  the  contract  against  the  will  of  the 
parties,  but  it  simply  takes  the  waiver  of  the  debtor  whose 
debt  is  not  yet  due,  and  only  by  his  consent  and  at  his  request 
treats  it  as  due  at  once.  Where  the  insolvent  holds  a  demand 
against  his  creditor,  not  due,  he  has  no  right  to  retain  it  as  an 
investment.  {Bradley  v.  Angela  supra.)  All  of  his  estate  is 
to  be  used  at  once  for  the  payment  of  his  debts,  and  the  party 
who  owes  the  debt  which  has  not  vet  matured  under  the 
ciiicumstances  of  the  insolvency,  and  where  third  persons  are 
not  injured,  has  the  right,  if  he  desire  it,  to  treat  his  obligation 
to  the  insolvent  as  due  at  once,  and,  therefore,  if  the  insolvent's 
debt  to  him  is  also  due,  he  has  the  right  to  offset  the  two 
demands. 

The  case  of  Jordan  v.  Nail.  Shoe^  etc.,  Leather  Bamk  {miprd)y 
is  entirely  in  accord  with  these  principles.  Judge  Folgeb,  in 
that  case,  said  there  was  no  foundation  for  the  defendant's  claim 
that  it  had  a  banker's  lien  on  the  funds  of  the  depositor  to  secure 
the  payment  of  a  debt  from  the  depositor  not  then  due.  It  was 
a  case,  he  said,  which  was  to  be  decided  on  tlie  statute  of  set-off, 
and  upon  that  statute  there  would  be  no  pretense  that 
it  could  be  allowed.  The  opinion,  however,  distinctly 
recognizes  the  power  of  the  court  to  compel  a  set-off  indepen- 
dently of  any  statute,  if  facts  for  equitable  interposition  should 
be  shown.      None  was  pretended  in  that  case.     Insolvency 
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was  neither  alleged  nor  proved,  and  the  learned  jndge  closed 
his  opinion  with  the  remark,  that  if  there  were  any  circnm- 
stances  existing  which  render  it  inequitable  to  deny  him  a 
set-off,  he  may  set  tliem  up  in  the  action  on  the  demand 
against  himself,  and  invoke  the  equity  power  of  the  court  for 
that  purpose. 

In  Munxjer  v.  Albany  City  Natl.  Bank  {supra),  the  same 
general  principles  were  also  recognized.  In  that  case  the  note 
in  regard  to  which  \\\e  principle  of  set-off  was  to  be  applied, 
was  transferred  by  a  Rochester  to  the  Albany  bank,  before  it 
became  due,  and  the  latter  took  it  in  the  ordinarv  course  of 
business,  in  good  faith  and  for  a  valuable  consideration,  and 
without  notice  of  any  claims  in  regard  to  it  or  offset  connected 
with  it,  which  might  have  existed  in  favor  of  Munger,  the 
plaintiff,  in  the  hands  of  tlie  Rochester  bank.  The  case  of 
Richards  v.  Village  of  Union  (48  Hun.  263),  cited  by  the 
learned  judge  in  his  opinion,  was,  we  think,  wrongly  decided, 
because  it  refused  a  set-off  of  the  debt  due  by  the  insolvent  at 
the  time  he  made  the  assignment,  simply  because  the  debt  from 
the  village  to  the  insolvent  was  not  then  due.  The  very  fact 
of  the  insolvency  gave  to  the  party  to  whom  the  insolvent  owed 
the  debt  the  right  to  regard  his  own  debt  to  the  insolvent  as 
due  at  once  and  to  offset  the  two  debts  against  each  other. 

In  Lindsay  v.  Jackson  {swprd)^  the  court,  while  holding  that 
a  debt  from  the  insolvent,  which  was  due,  might  be  offset  at 
the  requQiBt  of  the  debtor  to  the  insolvent  on  a  debt  not 
due,  stated  that  it  would  be  otherwise  if  the  debt  were  not 
due  from  the  insolvent  and  the  party  were  endeavoring  to 
offset  such  debt  against  one  then  immediately  due  by  him  to 
the  insolvent. 

In  this  case  it  is  claimed,  however,  that  there  is  a  defense  to 
this  offset,  upon  tlie  ground  that  the  certificate  of  deposit  had 
not  been  presented  to  the  plaintiffs'  assignors  and  a  demand 
made  for  its  payment  prior  to  the  assignment.  To  maintain 
an  action  strictly  upon  a  certificate  of  deposit  against  the 
person  or  banking  institution  signing  it,  a  presentation  of 
the  certificate,  with  a  demand  for  its  payment  may  be  nee- 
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essary,  for  the  mere  purpose  of  protection  against  the  claim? 
that  the  debt  was  due  at  the  time  the  contract  was  made  and 
that  the  party  signing  is  liable  for  the  payment  of  principal 
and  interest  from  that  time.  The  principle  is  also  invoked  as 
an  answer  to  the  statute  of  limitations,  where  the  certificate 
has  been  outstanding  more  than  six  years.  Under  such  a  pro- 
ceeding as  this,  where  offsets  are  to  be  allowed  as  between 
these  parties  upon  principles  of  equity  and  justice,  the  fact 
that  no  technical  demand  was  made  for  the  payment  of  this 
certificate,  has  no  weight.  For  such  a  purpose  the  claim  of 
offset  may  be  regarded  as  a  demand,  and  it  should  have  rela- 
tion to  the  time  when  the  assignment  was  made,  so  far  as  to 
give  form  and  life  to  the  claim  that  the  debt  of  the  insolvent 
was  due  at  the  time.  We  agree,  in  this  respect,  with  the  views 
expressed  by  the  learned  presiding  judge  in  Seymmir  v.  Dim- 
hum  (24  Hun,  93),  where  such  a  certificate  was  held  valid  as  a 
set-off,  although  there  had  been  no  prior  demand. 

Nor  is  the  allegation  that  the  two  Rockwells  formed  a  part- 
nership, and  that  both  were  liable  as  partners  upon  this  certificate 
of  deposit,  material  in  this  view.  The  findings  of  the  referee 
are  that  Melvin  C.  Kockwell  had  no  interest  in  the  profits  of 
the  business,  nor  was  he  to  sustain  any  of  the  losses,  nor  did 
Martin  C  Kockwell  sell  or  transfer  to  Melvin  any  interest  in 
the  banking  business  whatever,  and  the  plaintiffs,  in  their  own 
complaint,  allege  that  the  bond  and  mortgage  and  the  debt 
secured  thereby,  belonged  to  and  were  the  property  of  Martin 
Kockwell  at  the  time  of  making  the  assignment,  and  that 
under  and  by  virtue  of  said  assignment  the  bond  and  mortgage 
passed  to  and  became  the  property  of  the  plaintiffs,  as  such 
assignees.  Substantially,  therefore,  the  transaction  was  one 
with  the  individual  defendant,  Martin  C.  Kockwell,  as  the 
deposit  was  made  in  the  bank  or  banking  office  in  which  he  was 
really  solely  interested,  and  the  bond  and  mortgage  were  his 
individual  property.  Whether  Melvin  C.  Kockwell  was,  by 
virtue  of  his  agreement  with  Martin,  a  partner  as  to  third 
jiersons,  and  so  liable  for  the  debts  of  the  so-called  partnersliip, 
is  not  a  matter  of  any  importance  here. 
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It  is  also  claimed  that  the  defendant  lost  his  right  of  o&et 
because  he  commenced  an  action  and  recovered  a  judgment 
against  the  insolvent  subsequent  to  the  assignment  for  the 
amount  of  the  debt  due  him.  The  reason  why  an  offset  is 
allowed  in  favor  of  an  individual  against  the  estate  of  an 
insolvent,  where  his  debt  to  tlie  insolvent  is  not  yet  due,  is, 
because  the  party  to  whom  the  insolvent  owes  the  debt  cannot 
obtain  any  satisfaction  by  proceedings  at  law,  and  that  unless 
the  offset  be  allowed,  he  can  obtain  no  satisfaction  in  any  way. 
It  is  the  inability  to  otherwise  obtain  satisfaction,  which  is 
the  reason  and  foundation  of  the  allowance  of  the  offset. 
Proof  of  the  insolvency  of  the  party  owing  the  debt  is  suffi- 
cient evidence  of  such  inability.  But  the  fact  of  that  inability 
is  rendered  no  less  certain,  where,  in  addition  to  other  proof 
of  insolvency,  it  is  shown  that  a  judgment  has  been  recovered 
for  the  debt,  and  that  an  execution  issued  thereon  has  been 
returned  unsatisfied. 

We  see  no  ground  upon  which  the  order  of  the  General 
Tenn  granting  a  new  trial,  can  rest,  and  it  should,  therefore,  be 
reversed,  and  the  judgment  entered  upon  the  report  of  the 
referee  should  be  affirmed,  with  costs  in  all  courts  to  the 
defendants. 

All  concur. 

Judgment  reversed. 
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Frances  L.  Ledyard,  as  Administratrix,  etc..  Appellant,  v. 
William  L.  Bull  et  al.,  as  Executors,  etc..  Respondents. 


IVhere  all  the  parties  interested  in  an  intestate's  estate  are  of  full  age,  and 
one  of  them,  with  the  assent  of  the  others,  undertakes  to  administer  upon 
*the  estate  without  the  issuing  of  letters  of  administration,  settles  all 
claims  against  the  estate,  states  an  account  and  distributes  the  balance 
so  shown  to  be  on  hand  for  distribution,  and  each  of  the  other  parties 
interested  takes  his  or  her  share,  the  settlement  is,  so  far  as  it  goes, 
binding,  and  no  one  of  them  can  thereafter  claim,  through  a  formal 
administration,  a  new  distribution;  and  this  is  so,  in  the  absence  of  anj 
ciaim  of  fraud  or  mistake,  although  it  appears  that  the  party  making  the 
distribution  credited  himself  in  the  account  with  the  amount  of  an 
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indebtedness  of  the  intestate  to  him,  which  was  not.  questioned  bj  the 
others. 

Itmems,  however,  where  the  party  making  the  distribution  is  legally 
chargeable  with  interest  on  any  item  of  the  account,  and  the  same  is 
not  included  in  the  account,  the  settlement  and  acceptance  of  their 
distributive  share  does  not,  in  the  absence  of  a  release,  bar  the  other 
next  of  kin  from  claiming  and  recovering  a  proportionate  share  of  the 
interest. 

It  seems,  while  as  a  general  rule  an  administrator  may  not  retain  from 
money  in  his  hands  the  amount  of  a  debt  due  him  from  the  intestate, 
until  it  has  been  legally  established  and  allowed,  he  may  do  so  if  all  the 
persons  interested  in  the  estate  assent  thereto. 

It  appeared,  in  such  a  case,  that  the  item  upon  which  interest  was  claimed, 
was  an  item  in  a  running  account  representing  the  intestate's  share  in 
a  business  not  then  closed;  that  the  amount  was  not  definitely  deter- 
mined at  the  time  of  the  entry,  but  was  entered  subject  to  modification 
upon  a  subsequent  collection  of  the  assets  and  closing  up  of  the  busi- 
ness; and  that  the  decedent's  share  was  left  in  the  hands  of  his  son, 
the  party  who  made  the  distribution,  as  a  deposit,  he  drawing  upon  it 
from  time  to  time  during  his  life  as  he  required  money.  Held,  that  the 
item  did  not  draw  interest  until  demand,  and  in  the  absence  of  proof  of 
a  demand,  interest  was  not  chargeable;  also  that,  conceding  the  rule  to 
be  otherwise,  the  facts  justified  an  inference  that  it  was  the  understand- 
ing of  the  parties  that  no  interest  should  be  charged. 

In  the  absence  of  creditors,  an  administrator  is  a  mere  trustee  for  the  next 
of  kin,  charged  with  the  sole  ^duty  to  collect,  convert  and  distribute  the 
estate. 

Where,  therefore,  the  whole  estate  has  been  legally  and  justly  distributed, 
there  is  no  trust  duty  to  be  performed  and  no  need  of  a  trustee. 

(Argued  December  18,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  November  23, 1888,  which  affirmed  a  judgnient  in  favor 
of  defendants  entered  upon  the  report  of  a  referee. 

This  was  an  action  for  an  accounting. 

Asa  Worthington,  plaintiflPs  intestate,  died  November  26, 
1875,  leaving  four  daughters  and  a  son,  his  only  children  and 
next  of  kin.  The  plaintiff,  one  of  the  daughters,  was  appointed 
administratrix  December  19,  1884.  Henry  K.  Worthington, 
the  son,  died  December  17,  1880,  leaving  a  will  in  which  the 
defendants  were  named  as  executors. 
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The  cause  of  action  stated  in  the  complaint  is  that  Asa 
Worthington  and  his  son,  Henry  R.  Worthington,  were  asso- 
ciated in  business  as  copartnei's  under  the  name  of  Henry  R. 
Worthington  &  Co. ;  that  on  December  31,  1860,  Asa  Worth- 
ington being  about  to  retire,  an  account  of  the  assets  and 
liabilities  were  taken  and  a  balance  struck,  on  which  there 
was  found  "  due  and  owing "  to  Asa  Worthington  from  the 
partnership  assets  $75,000,  which  sum  Henry  R.  Worthing- 
ton agreed  to  pay,  and  Asa  Worthington  agreed  to  accept 
as  his  share  of  the  capital  and  profits  in  the  business  up 
to  the  date  of  the  alleged  settlement.  The  complaint  further 
states  that  on  December  31,  1860,  there  appeared  upon  the 
books  of.H.  R.  Worthington  &  Co.,  to  the  credit  of  Asa  Worth- 
ington, the  sum  of  $41,539.38,  transferred  from  the  account 
of  one  Anthony  Worthington,  against  which  Asa  Worthington 
had  drnwn  $39,119.17,  leaving  a  balance  on  the  books  to  the 
credit  of  Asa  Worthington  on  December  31, 1860,  of  $2,420.20, 
which  sum  Henry  R.  Worthington  also  agreed  to  pay ;  that 
the  sums  were  not  then  paid  to  Asa  Worthington,  but  were 
by  him  loaned  to  Henry  R.  Worthington,  who  used  the  same 
in  his  business.  The  complaint  further  states  for  a  separate 
cause  of  acticm,  that  at  various  times  between  1862  and  1876 
Henry  R.  AVorthington  received  from  various  sources  to  the 
use  of  Asa  Worthington  $4,806.04,  which  sum  Henry  R. 
Worthington  retained  and  used  in  his  business.  The  defend- 
ants in  their  answer  denied  all  the  material  allegations  of  the 
complaint,  and  set  up  as  a  defense  to  each  cause  of  action  the 
statute  of  limitations. 

The  action  was  referred,  and  upon  the  trial  before  the  referee 
it  appeared  that  prior  to  1860  Asa  Worthington  and  his  son 
had  some  connection  in  business,  and  had  had  for  many 
years ;  that  on  the  24tli  day  of  June,  1861,  the  father  wrote  a 
letter  addressed  to  his  son,  from  which  the  following  is  an 
extract : 

"  Being  about  to  give  up  my  agency  in  your  affairs  and 
retire  from  active  business ;  and  having  at  the  close  of  the 
1860  carefully  adjusted  the  acc'ts  in  Ledger  E,  I  desire  in  order 
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to  a  right  understanding  of  them  by  those  who  come  after  me 
to  make  the  follo'sdng  explanations  : 

"These  acc'ts  principally  relate  to  the  business  you  are 
now  engaged  in.  They  commenced  in  my  private  or  indi- 
vidual books  and  have  so  continued  to  the  present  time.  They 
therefore  appear  (so  far  as  you  are  concerned)  as  kept  by  an 
agent  who  is  to  account  to  you  for  all  receipts  on  your  acc't 
after  deducting  all  the  expenditures  &  advances  made  or  paid 
by  him,  &  this  is  the  manner  in  which  they  have  been  yearly 
stated  to  you  &  your  former  partner  Wm.  H.  Becker: 

"  I  will  state  these  acc'ts  in  two  ways. 

"First — as  tliey  will  appear  if  rendered  by  myself  as  an 
agent  for  you  &  Secondly — as  they  will  stand  if  the  books  in 
which  they  are  kept,  be  (as  they  now  will  be)  considered  as 
your  own." 

The  writer  then  states  the  accounts  in  the  two  ways,  and 
shows  that,  whether  he  should  be  regarded  as  agent  or  as  inter- 
ested in  the  business  to  the  extent  of  one-third,  he  ought  to 
have  for  his  services  $75,000.  This  result  he  reached  by 
stating  an  account  of  all  the  assets  and  business  which  he  and 
his  son  had  carried  on.  Some  of  the  assets  were  not  converted, 
and  accounts  to  a  large  amount  were  outstanding  and  to  be 
collected. 

The  letter  then  continues  as  follows : 

"  You  have  agreed  to  allow  me  for  my  services  or  agency 
up  to  31st  Dec'r  1860  &  thence  forward  w^hile  I  am  able  or 
willing  to  assist  you,  the  sum  of  $75,000,  being  for  services 
&c.  since  the  year  1845,  say  15  years.  This  sum  I  have  car- 
ried to  my  credit  in  the  Ledger  &  to  the  debit  of  II.  E.  W. 
&  Co.,  or  your  profit  &  loss  acc't.     *     *     * 

"  This  deducted  leaves  a  balance  of  $75,000,  the  amount  you 
have  agreed  to  allow  me  for  services  rendered.  This  sum  of 
$75,000,  is  all  I  have  asked  or  felt  entitled  to  demand,  and 
you  have  freely  and  unhesitatingly  allowed  it. 

"  It  is  now,  however,  involved  in  the  assets  of  your  business 
and  I  do  not  consider  that  it  is  at  present  due  and  payable 
to  me. 
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"  Our  fortunes  and  business  have  been  linked  together  up 
to  the  present  time  \dthout  any  agreement  or  understanding 
between  us  of  our  relative  interests.  You  have  been  involved 
by  my  imprudence  in  a  large  outlay  of  cash  funds,  resulting 
in  your  being  compelled  to  take  real  estate,  heavily  incumbered, 
for  your  security. 

"  These  incum])rances  must  be  removed  and  much  time  con- 
sumed before  you  can  realize  from  it.  It  would  evidently  be 
unjust  for  me  or  my  heii"s  to  demand  payment  of  my  claim 
before  you  have  had  reasonable  time  to  realize  from  the  assets 
out  of  which  it  arises.  To  your  ingenuity  and  pereeverance 
is  mainly  due  this  claim  I  hold  against  you  and  should  your 
assets  (now  more  doubtful  than  before  the  existence  of  our 
Country's  difficulties)  prove  to  be  of  less  value  or  yield  less 
than  was  contemplated  when  the  accts  were  adjusted  (31  Dec. 
1800)  it  is  but  right  that  a  due  proportion  of  such  loss  or 
depreciation  be  deducted  from  my  claim.  Altho'  our  minds 
have  never  met  until  now  upon  the  subject  of  my  compensation, 
yet  I  have  always  supposed  that  ^  (one-third)  of  the  net  profits 
of  the  concern  would  be  a  fair  share  for  me,  and  this  I  shall 
always  be  content  with  (or  its  equivalent)  on  a  final  winding 
up  of  the  business.  I  preferred  to  ba,se  my  compensation  on 
the  principle  of  a  salary  rather  than  this  interest  in  order  to 
avoid  the  trouble  of  an  adjustment  at  the  tennination  of  my 
connection  with  you. 

"  You  have  readily  yielded  to  my  desire  in  this  respect,  and 
now  I  think  this  settlement  had  best  be  adhered  to.  If  the 
assets  you  hold  should  prove  worthless  for  instance,  I  should 
have  no  claim  upon  you,  and  so,  in  proportion  to  their  depre- 
ciation, I  must  bear  a  proportionate  rate  of  the  loss,  charging 
me  with  the  same  until  my  share  of  the  net  profits,  or  my 
compensation  rather,  be  no  more  than  one-third  of  your  net 
profits.  And  this  adjustment,  in  case  of  my  absence,  I  must 
and  do  confidently  cheerfully  leave  with  you.     *     *     * 

"  The  one-third  of  this  (if  this  be  my  interest)  is  $75,187.03, 

so  that  the  sum  of  $75,000,  now  passed  to  my  credit,  appears 

to  be  near  enough  to  the  right  one  under  present  appear- 
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ances,  but  time  will  determine  whether  these  estimates  are 
correct,  and  I  must  be  debited  or  credited  with  the  difference 
as  the  ca«e  may  be. 

'^  I  do  not  desire  to  split  hairs  with  you  or  to  have  you  go 
into  nice  calculations. 

"  It  will  be  easy  enough,  by  referring  to  these  statements, 
to  determine  about  the  just  amo.  due  me  at  any  time  the  acct 
is  settled. 

"  When  I  am  taken  away,  which  must  now  soon  happen, 
it  is  my  wish  and  desire,  and  I  here  so  will  and  decree  that 
whatever  is  left  to  me  of  worldly  goods  shall,  after  paying  my 
just  and  legal  debts,  be  divided  equally  between  my  five 
children,  or  to  their  lieirs.     *     *     * 

'*  And  I  sincerely  hope,  and  it  is  this  belief  that  cheers  me 
when  I  contemplate  my  approacliing  end,  that  my  children 
will  always  continue  to  feel  one  connnon  interest  in  each 
other's  welfare,  and  that  no  hard  feelings  will  be  entertained 
or  reflections  cast  to  chill  my  grave  that  I  have  not  done 
equal  justice  to  all  and  loved  all  with  equal  affection. 

"  I  am  not  aware  at  this  time,  of  owing  any  one  any  con- 
siderable amount  except  Maria,  so  long  my  faithful  house- 
keeper and  your  youthful  protector  and  guide.  Towards  her 
you  know  my  feelings  and  obligations.  I  owe  for  her  unex- 
ampled and  faithful  services  for  a  long  series  of  years.  She 
keeps  the  acct.,  altho'  I  have  somewhere  a  copy  of  it,  but  it 
matters  not,  whatever  slie  claims  she  is  justly  entitled  to,  and 
I  desire  it  may  be  paid  to  the  uttermost  farthing,  wliatever 
happens  and  while  she  lives,  let  hei  want  for  nothing  that 
money,  care  or  kindness  can  yield.  You  know  her  and  have 
experienced  her  care  and  kindness.  I  need  say  no  more. 
This  last  request  is  addressed  to  all  my  dear  children." 

It  further  appeared  that  about  March  10,  1876,  Henry  R. 
Worthington  called  his  sisters  to  his  office,  and  there  presented 
and  read  to  them  portions  of  the  letter  written  to  him  by  his 
father,  and  either  stated  or  professed  to  read  from  the  letter 
that  interest  on  the  account  had  been  "  waived."  At  the 
same  time  he  presented  an  account  endorsed,  "  Statement  of 
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account  of  Asa  "Worthingtoiij  from  books  of  H.  R.  Worthing- 
ton,  1860  to  1876  inclusive."  On  the  credit  side  of  the 
account  was  an  item  of  $75,000,  under  date  of  December  31, 
1860,  and  fourteen  other  items  in  different  years,  all  the 
credits  aggregating  $121,345.42. 

On  the  debtor  side  there  was  a  charge  under  date  of  Janu- 
ary 1,  1860,  of  $34,721.84,  and  charges  in  each  year  for 
money  had  by  Asa  Worthington  from  and  including  the  year 
1860  to  his  death,  aggregating  $62,127.80,  and  the  account 
thus  far  showed  a  balance  of  credit  to  Asa  Worthington  of 
$24,495.78.  The  account  also  contained  certain  charges 
against  his  estate  after  his  death  in  1876  and  1876,  amounting 
to  $1,089.50,  and  after  deducting  that  sum  from  the  first  bal- 
ance there  remained  a  credit  balance  of  $23,406.28.  From 
this  sum  he  then  deducted  $11,000  for  rent  of  the  house  occu- 
pied by  his  father  for  eleven  years,  and  the  further  sum  of 
$6,465.13  due  to  Maria  Fraser,  the  housekeeper  spoken  of  ip 
the  letter,  and  there  was  tlms  left  due  from  Henry  R.  Worth, 
intou  to  his  father's  estate  the  sum  of  $5,941.15. 

He  subsequently  paid  the  amount  due  Maria  Fraser,  and 
without  administration  upon  his  father's  estate,  paid  to  hit 
sisters  their  respective  shares  in  the  final  balance. 

The  referee  refused  to  allow  the  plaintiff  any  interest  upon 
the  credit  items  in  the  account,  and  found  that  Henry  R, 
Worthington  had  accounted  for  and  paid  the  balance  due  from 
liim  to  his  father's  estate  to  those  entitled  to  the  same,  and  he 
dismissed  the  complaint. 

Further  facts  are  stated  in  the  opinion. 

Iscfac  U.  Miller  for  appellant.  Plaintiff's  uncontroverted 
evidence  showed  that  on  December  31,  1860,  there  was  an 
agreed  balance  of  $77,420.21  in  the  hands  of  Henry  R.  Wortli- 
ington  belonging  to  Asa  Worthington ;  for  this  he  was  obliged 
to  account.  (1  Story's  Eq.  Juris.,  §  526 ;  Lorhwood  v. 
Thome,  11  K.  Y.  70;  Ogden  v.  Aator,  4  Sandf.  311; 
Zloyd  V.  Carrier,  2  Lans.  364;  WiUzie  v.  Adam^on^  1 
Phil.  357 ;  Alderaoii   v.  Clay,  1  Starkie,   405 ;  Mackintosh 
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V.  JUarshaU,  11  M.  &  W.  116;  1  Greenl.  on  Evidence, 
■§  198 ;  PricJceU  v..  Hulse,  7  A.  &  E.  457 ;  Champion  v. 
Joslyn^  44  K.  T.  653  ;  Lockwood  v.  Thome^  18  id.  286 ; 
Tucker  v.  Stevens^  2  Hun.  424 ;  Iio88  v.  JiosSj  6  id.  80 . 
Marrow  v.  Mon^ow^  12  id.  386 ;  WiUiam  v.  Sargeant^  46  N. 
Y.  481.)  Interest  attaches  as  a  matter  of  law.  (McMahon 
V.  ]V.  T,  cfe  K  R,  R,  Co.,  20  K  T.  463 ;  Little  v.  Banks,  86 
id.  267 ;  Winch  v.  /c^  Ci?.,  86  id.  618 ;  Reese  v.  Rutherford, 
90  id.  644 ;  Van  Rensselaer  v.  Jewett,  2  id.  135 ;  2>a7i«  v. 
Fiedler,  12  N.  Y.  40-  Martin  v.  StiMiman,  53  id.  615; 
Tr7w^  V.  Jl/i'ZZ^,  78  id.  395;  Gilbert  v.  F^n  Rensselaer,  15 
id.  399 ;  Guggenheinner  v.  Geiszler,  81  id.  243 ;  Purdy  v. 
PhiUips,  11  id.  406 ;  Breiinan  v.  >S'.  Z.  /;^6f.  C"^.,  4  Daly  296.) 
The  claim  is  not  barred  by  the  statute  of  limitations. 
( Worthingion  v.  Crotinditch,  7  Q.  B.  479 ;  White  v.  Smith, 
46  K.  Y.  418 ;  Abbott's  Tr.  Brief,  67,  §  7 ;  Murray  v.  Coster, ' 
5  Johns.  Ch.  522 ;  20  Johns.  576 ;  Angell  on  Limitations, 
§§  244,  246 ;.  Read  v.  Hurst,  7  Wend.  408 ;  Peck  v.  iT.  Y. 
^.  Co.,  5  Bosw.  226 ;  Pyer  v.  Walker,  54  Me.  18 ;  Ramsay  v. 
Warner,  97  Majss.  8  ;  Shoemaker  v.  Benedict,  UN.  Y.  189 ; 
Wood  on  Limitations,  234,  235 ;  Baildon  v.  Walto^i,  1  Exch. 
617 ;  Davis  v.  Garr,  6  K.  Y.  124 ;  Randall  v.  THZXri/i*,  4 
Denio,  579 ;  Benjamin  v.  DeGroat,  1  id.  151 ;  Wood  on 
Lim.  254;  Sandford  v.  Sandfoy^d,  62  N.  Y.  555.)  The 
ruling  that  defendants  need  account  for  only  about  $6,000 
was  error.  {Gratton  v.  Net  Life  Ins.  Co.,  92  N.  Y.  284 ; 
Oildersleece  v.  Landon,  73  id.  609 ;  Delaraater  v.  Pierce,  3 
Dem.  315 ;  Taller  on  Exs.  365,  366  ;  1  Chitty  on  Gen.  Pr.  535 ; 
Schoulder  on  Ex.  &  Ad.  120  ;  Carter  v.  Greenwood,  5  Jones 
Ex.  410  ;  Weeks  v.  Jewett,  45  X.  II.  540  ;  Eedfield  on  Surro- 
gates, 439;  Comyn's  Digest,  500,  501,  503;  Campbell  v. 
Tousey,  7  Cow.  64 ;  In  re  Flandau,  28  Hun.  279  ;  Muir  v. 
Trustees,  etc.,  3  Barb.  Ch.  477 ;  Broken  v.  Broicti,  1  Barb.  376  ; 
Fay  V.  Fay,  9  Cent.  Rep.  483 ;  Scott  v.  MonteUs,  109  TS".  Y 
1.)  Defendants  by  cross-examination  laid  the  foundation  for 
oflEering  in  evidence  certain  marks  in  lead  pencil  claimed  to 
have  been  made  on  the  account  by  H.  R.  Worthington,  but 
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did  not  do  bo.  Plaintiff  liais  a  right  to  object  to  their  admis- 
sion had  they  been  offered.  (Rouse  v.  Whited^  25  N.  Y.  170  j 
1  Greenl.  on  Ev.  263 ;  WaldeU  v.  li,  li.  Co.,  95  K  Y.  274 ; 
Plainer  v.  Plainer,  77  id.  103.)  It  was  plaintiff's  duty  to 
collect  the  estate  and  the  (question  as  to  the  creditors  was  not 
at  issue  and  could  not  be  raised  by  defendants.  Edwards  v. 
Hooper,  2  Wheat.  426;  Patchen  v.  WiU(m,  4  Hill,  57;. 
Woodin  V.  Bagley,  13  Wend.  153 ;  Beecher  v.  Grouse,  19  id. 
306.)  The  referee  erred  in  refusing  the  request  to  find  as  a. 
matter  of  fact  that  there  was  a  waiver  of  interest.  {Sonier  v. 
Meel'H,  25  Nel.  361 ;  White  v.  SiiUman,  id.  541.) 

WilUaiTh  Allen  Butler  and  W,  A,  Jenner  for  respondent. 
There  is  no  evidence  that  Henry  R.  Worthington  ever  assented 
to  or  approved  the  "  Copy-book  letter."  {Phelan  v.  N.  Y. 
Ins.  Co.,  113  N.  Y.  147.)  Plaintiff  having  put  the  account  in 
evidence  is  bound  by  all  its  contents  and  the  oral  declarations 
of  Henry  R.  made  at  the  same  time.  {Handle  v.  BlucJdnim, 
5  Taunt.  245 ;  Biglow  v.  Sanders,  22  Barb.  147 ;  Dexcey  v. 
Ilotchkiss,  30  N.  Y.  497 ;  Smith  v.  Jones,  15  Johns.  229 ; 
Bouse  V.  Vnilted,  25  N.  Y.  170;  Plainer  v.  Plainer,  78  id. 
103  ;  G rattan  v.  Metropolitan,  92  id.  284 ;  Wotherspoon  v. 
Metropolitan,  17  J.  &  S.  152  ;  3  How.  Pr.  162 ;  Pendleton  v. 
^yeed,  17  N.  Y.  72;  Loic  v.  Payne,  4  id.  247,  248 ;  Warring- 
ton  V.  FMrly,  2  El.  &  Bl.  764 ;  Dewey  v.  Reed,  40  Barb.  16.) 
Where  a  party  wishes  to  avail  of  an  admission  or  averment 
contained  in  a  pleading,  he  nmst  accept  the  admission  or  aver- 
ment as  an  entirety  ;  he  cannot  accept  a  portion  and  reject  the 
remainder.  (Starkie  on  Ev.  444 ;  Greenl.  on  Ev.,  §  202  ;  Gil- 
dersleeve  v.  De  La  Yergne,  10  Hun,  537  ;  Alhro  v.  Figiiera, 
60  N.  Y.  ()30 ;  GUdersleeve  v.  Landon,  73  id.  609  ;  Mott  v. 
C.  I.  Co.,  Id.  543,  550 ;  Glldersleeve  v.  Mahoney,  5  Duer, 
383 ;  Bowen  v.  Pov:ell,  1  Lans.  1 ;  Greeji  v.  Givan,  33  N.  Y. 
343,  367  ;  Striyftg  v.  Dwlght,  11  Abb.  [X.  S.]  319;  Fash  v. 
T.  A.  R.  R.  Co.,  1  Daly,  148.)  Interest  runs  only  where  tlie 
amount  of  a  claim  is  ascertained  and  liquidated.  There  must 
be  an  express  agreement  to  pay  interest  or  an  implied  agree- 
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ment  from  custom  or  the  special  circumstances  of  the  caae. 
None  of  these  grounds  exist  here.  {Heed  v.  S.  G,  Factory^ 
3  Cow.  387 ;  ParsaU  v.  Fry,  19  Hun,  595 ;  Smith  v.  VieUy 
60  N.  Y.  106,  111 ;  Croshy  v.  Ma8(m,  32  Conn.  482 ;  JOayd  v. 
Carrier,  2  Lans.  364 ;  B€a<ih  v.  CoUes,  85  N.  Y.  511.)  This 
action  is  not  for  deceit  or  fraud,  or  any  tort  whatever.  It  is 
founded  on  an  alleged  express  contract  made  in  December, 
1860,  and  the  proof  fails  to  show  any  such  contract.  There  is 
nothing  on  which  to  found  a  claim  for  any  wrongful  act. 
{Ca/rr  v.  Thompson,  87  K.  Y.  160.)  That  heirs  at  law  and 
next  of  kin  are  competent  to  make  an  agreement  for  distribu- 
tion, if  creditors  do  not  object,  and  that  when  executed  such 
an  agreement  will  not  be  disturbed,  is  abimdantly  supported 
by  authority.  (  Walworth  v.  Ahel,  52  Penn.  St.  370 ;  Weaver 
y.  Both,  105  id.  408  ;  BahUtt  v.  Bowen,  32  Vt.  437  ;  Josey  v. 
Bogers,  13  Ga.  478  ;  3  Kedf.  on  Wills,  [3d  ed.]  89 ;  Moore  v. 
Gordon,  24  la.  158 ;  NickerHon  v.  Bctwley,  8  Mete.  424 ;  Dan- 
ners  v.  Dewe^,  3  P.  Wms.  40  iu  /  Jlayioa/rd  v.  Hayxoard,  20 
Pick.  517 ;  Kingshury  v.  Scovill,  26  Conn.  349 ;  Foster  v. 
Fifidd,  20  Pick.  67;  Adanis  v.  Adams,  10  Mete.  170;  Fret- 
well  V.  McLemore,  52  Ala.  124;  Byrd  v.  Byrd,  44  Ga.  258  ; 
Bicks  V.  IliUiard,  45  Miss.  359 ;  Vroam  v.  Van  IIo?me,  10 
Paige,  549  ;  Priest  v.  Watklns,  2  Hill,  225 ;  In  re  Faidhier, 
7  id.  182  ;  Inyram>  v.  Yoxmy,  3  T.  &  C.  491 ;  Allen  v.  Eigh- 
mie,  9  Hmi,  201 ;  /Smith  v.  Bobinson,  30  id.  602 ;  Thomas  v. 
N,  T.  Z.  Ins.  Co.,  18  J.  &  S.  225.)  There  is  no  statute  for- 
bidding Worthington  reserving  his  one-fifth.  (2  R.  S.  [6th 
ed.]  81,  §  60 ;  Id.  4449,  §  17 ;  3  id.  88,  733.) 

Eabl,  J.  After  the  death  of  his  father,  Henry  K.  Worthing- 
ton  undertook,  with  the  assent  of  his  sisters,  the  only  next  of 
kin,  to  administer  upon  his  estate.  He  stated  an  account  and 
distributed  the  balance,  and  each  of  his  sisters  took  and  had 
her  share.  Although  all  this  was  done  without  letters  of 
administration  upon  his  father's  estate,  so  far  as  it  w^ent,  it  was 
binding  upon  the  next  of  kin.  They  were  the  persons  bene- 
ficially interested  in  the  estate,  and  thoy  could  not  take  their 
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respective  shares  in  the  estate  and  then  through  administration 
claim  and  obtain  a  new  distribution  and  thus  duplicate  their 
shares.  (3  Kedf.  on  WiJJs  .[3d  ed.]  89;  Josey  v.  Hogers,  13 
Ga.  478;  Byrd  v.  JByrd,  44  id.  258;  Bablyitt  v.  Bawen,  32 
Vt.  437 ;  Walworth  Y.Abel,  52  Penn.  St.  370  ;  Weaver  v.  Both, 
105  id.  408;  Freiwell  v.  3fcLeinore,  52  Ala.  124;  BwJcs  v. 
Ililliard,  45  Miss.  359.)  In  the  absence  of  creditors,  an 
administrator  is  a  mere  trustee  for  the  next  of  kin,  charged 
with  the  sole  duty  to  collect,  convert  and  distribute  the  estate 
among  the  beneficiaries  according  to  their  respective  interests. 
But  where  the  whole  trust  estate  has  already  been  legally  and 
]U8tly  distributed,  and  the  purposes  of  the  law  thus  accomp- 
lished, there  is  no  trust  duty  to  be  performed  and  no  need  of 
a  trustee. 

There  is  no  dispute  that  Henry  R.  Worthington,  discharged 
a  valid  del)t  of  his  father  by  the  payment  he  made  to  or  on 
account  of  Maria  Fraser,  his  father's  liousekeeper,  and  the  pro- 
priety of  that  payment  is  in  no  way  challenged ;  nor  is  there 
any  dispute  that  he  made  proper  distribution  among  the  next 
of  kin  of  the  final  balance  due  from  him  of  about  8^,000.  At 
the  time  of  the  settlement  with  his  sisters  he  claimed  $11,000, 
due  him  from  his  father  for  rent,  and  they  assented  to  it. 
While  an  administrator  cannot  retain  from  mouev  in  his  hands 
the  amount  of  a  del)t  due  him  from  his  intestate  until  it  has 
been  legally  established  and  allowed,  yet  he  may  do  it  if 
all  the  persons  interested  in  the  estate  assent  thereto.  In 
that  event  he  need  not  make  fonnal  proof  of  his  claim, 
but  the  assent  takes  the  place  and  answers  the  purposes  of 
proof.  Here  the  sole  parties  interested  in  the  estate  undertook 
to  settle  up  and  divide  the  estate  ^v^tllOut  administration,  and 
this  claim  was  made,  assented  to  and  deducted  and  the  balance 
distributed.  The  children  of  the  intestate  must  have  known 
whether  he  occupied  a  house  of  his  son  under  such  circumstan- 
ces as  to  make  a  claim  for  rent  just  and  proper;  and  for  ten 
years  after  the  settlement,  and  for  four  yeai's  after  the  death 
of  the  son,  it  does  not  apj^ear  that  any  one  raised  any  question 
about  the  propriety  of  the  claim  or  its  allowance.     It  was, 
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however,  open  to  the  plaintiff  upon  the  trial  of  this  action  to 
show  that  there  was  some  fraud  or  mistake  as  to  this  claim. 
But  she  gave  no  evidence  whatever  impeaching  it,  and  the 
settlement  and  distribution  then  made  must,  therefore,  stand 
and  bar  this  action  unless  interest  upon  some  one  or  more  of 
the  credit  items  of  the  account  was  due  from  the  son  to  the 
estate  of  his  father.  The  main  contention  at  tlie  trial  and 
since  has  been  over  tlie  interest,  and  unless  the  plaintiff  is 
entitled  to  recover  some  interest  the  judgment  below  is  right 
and  must  be  affirmed. 

The  referee  held  that  tlie  statute  of  Umitations  did  not  fur« 
nish  any  defense  and,  therefore,  we  need  not  give  that  defense 
any  consideration,  nor  determine  whether  or  not  the  referee's 
decision  in  reference  thereto  was  right. 

If  Henry  R.  Worthington  was  legally  bound  to  pay  interest, 
we  do  not  think  that  the  settlement  made  in  March,  1876,  bars 
the  plaintiff  from  its  recovery.  If  he  owed  the  interest,  he  has 
never  paid  it,  and  the  next  of  kin  never  released  him  from  its 
payment,  and  his  estate,  assuming  that  the  claim  is  not  barred 
by  the  lapse  of  time,  is  still  bound  to  pay  it. 

We  then  come  to  the  important  question,  was  Henry  R. 
Worthington  legally  liable  to  pay  interest  on  any  of  the  items 
on  the  credit  side  of  the  account  found  in  his  books  and  ren- 
dered by  him  to  his  sisters  ? 

As  to  the  interest,  we  liave  no  material  evidence  outside  of 
the  letter  addressed  by  the  father  to  his  son,  and  the  account 
rendered  from  his  books  by  the  son.  The  evidence  as  to  the 
precise  relations  between  them  is  very  meager,  and  we  have 
no  evidence  whatever  of  their  dealings,  relations  or  transactions 
with  each  other  from  1860  to  the  death  of  the  father  in  1875, 
a  period  of  fifteen  years,  except  what  is  furnished  by  the 
account ;  and  all  that  shows  is  the  credit  items  upon  one  side 
of  the  accoimt,  and  debit  items  upon  the  other  side  for  moneys 
had  by  the  father. 

We  must  assume  that  the  son  received  the  letter  written  by 
his  father  at  about  its  date.  He  produced  it  after  his  father's 
death,  and  acted  upon  it.  The  credit  of  the  $75,000  was 
SicKELs— Vol.  LXXIV.        10 
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entered  in  the  books  of  his  business  and  he  must  have  been 
cognizant  of  the  entries  in  those  books.  Those  entries  are 
intelligible  only  by  a  reference  to  the  letter.  He  made  no 
claim  that  it  had  then  recently  come  into  his  possession  or  that 
he  had  not  assented  to  the  statements  therein  made.  The 
declarations  therein  contained  are  at  least  binding  upon  the 
plaintiff  as  the  representative  of  the  writer. 

We  will  confine  our  attention  to  the  $75,000,  because  if 
that  item  did  not  draw  interest  it  would  be  easy  to  show 
that  none  of  the  others  did.  That  was  a  sum  agreed  upon 
for  the  value  of  the  father's  services  for  many. years,  or  for 
his  share  of  the  profits  of  tlie  business  carried  on  by  him  and 
his  son. 

Interest  is  payable  for  the  loan  or  retention  of  money  by 
express  contract,  or  as  damages  for  non-payment  of  money 
due.  Here  there  was  no  contract  to  pay  interest ;  and  hence, 
no  interest  coidd  be  claimed  upon  the  $75,000,  unless  that 
amount  became  due  and  payable,  and  the  son  was  in  some  way 
in  default  for  not  paying.  The  general  rule  is,  tliat  in  the 
absence  of  an  agreement  to  pay  interest,  it  is  implied  by  law 
as  damages  for  not  discharging  a  debt  when  it  ought  to  be  paid. 
The  important  practical  inquiry,  therefore,  in  each  case  in  which 
interest  is  in  question  is,  what  is  the  date  at  which  this  legal 
duty  to  pay  as  an  absolute  present  duty  arose  ?  In  the  case  of 
a  running  account  it  is  not  suflScient  that  the  account  is  capable 
of  accurate  statement  or  of  liquidation  from  the  facts  which 
it  contains,  or  that  its  payment  may  be  presently  enforced. 
Interest  is  refused  upon  such  accounts  more  upon  the  ground 
that  there  is  a  running  credit,  than  because  the  demand  is 
uncertain  and  actually  unliquidated.  (1  Sutherland  on  Dam- 
ages, 582,  596,  615.)  Money  payable  on  demand  does  not 
draw  •  interest  until  after  demand,  and  so,  money  desposited 
with  a  depositary,  does  not  draw  interest  imtil  after  demand. 
These  general  rules  of  law  might  be  more  fully  stated,  but 
they  are  sufficient  for  the  present  purposes. 

Now  what  are  the  facts  to  which  these  rules  of  law  must  be 
applied  ?     The  father  did  not  take  from  his  son  any  obligation 
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for  the  payment  of  the  $75,000,  and  there  is  no  hint  in  the 
letter  that  he  expected  any  interest  thereon.  He  simply 
entered  it  as  a  credit  in  the  books  of  his  son's  business.  There 
he  left  it  for  nearly  fifteen  years  without  exacting  any  interest 
and  without  giving  himself  credit  or  asking  that  he  should 
have  credit  in  the  account  for  interest.  Other  credits  were 
given  him  in  the  same  account,  and  he  was  annually  charged 
therein  with  moneys  had  by  him.  If  there  had  been  any 
understanding  that  he  was  to  have  interest,  would  there  not 
have  been  some  mention  of  a  matter  of  such  importance,  or 
would  not  the  interest  have  been  credited  against  the  moneys 
had  ?  If  there  had  been  between  father  and  son  a  simple 
adjustment  of  the  claims  of  the  father  at  the  sum  of  $75,000, 
and  nothing  more,  that  amount  would  have  been  presently 
due  and  would  have  drawn  interest.  But  here  the  father 
entered  this  sum  as  an  item  of  account,  giving  his  son  credit 
therefor  in  his  books,  thus  leaving  it  fairly  to  be  inferred  that 
it  was  not  presently  to  be  paid,  and  that  the  son  must  have 
some  forbearance  at  least.  But  this  is  not  all.  The  sum  of 
$75,000  was  not  definitely  fixed  as  the  sum  absolutely  to  be 
paid  by  the  son.  It  was  merely  tentative.  It  was  based  upon 
statements  which  might  or  might  not  prove  accurate.  In  the 
letter  he  said :  "  The  sum  of  $75,000  now  passed  to  my  credit 
appears  to  be  near  enough,  but  time  will  determine  whether 
these  estimates  are  correct,  and  I  must  be  debited  or  credited 
with  the  difference,  as  the  case  may  be.  *  *  * 
It  will  be  easy  enough,  by  referring  to  these  statements,  to 
determine  about  the  just  amount  due  me  at  any  time  the 
account  is  settled."  It  thus  appears  that  a  further  settlement 
or  adjustment  at  some  indefinite  future  time  was  contemplated. 
The  son  did  not  have  the  $75,000  in  money  or  in  assets  readily 
convertible  into  money,  and  hence  the  father  said  that  he  did 
not  consider  that  it  was  "  at  present  due  and  payable  "  to  him. 
He  stated  that  the  son  had  been  involved  by  his  imprudence 
and  compelled  to  take  real  estate  heavily  incumbered  for  his 
security ;  that  it  would  take  much  time  before  the  son  could 
realize  from  the  real  estate  and  that  it  would  be  evidently 
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unjust  for  him  or  his  heirs  to  demand  payment  of  his  claim 
until  liis  son  had  had  a  reasonable  time  to  realize  from  the 
assets  out  of  which  it  arose.  If  the  son's  assets  did  not  turn 
out  as  estimated,  there  was  to  be  a  corresponding  deduction 
from  the  sum  of  $75,000,  and  the  final  adjustment  in  case  of 
his  decease,  he  said :  "  I  must  and  do  confidently  cheerfully 
leave  with  you." 

In  the  face  of  these  statements  and  others  contained  in  the 
letter,  how  can  it  be  said  that  any  sum  was  absolutely  estab- 
lished as  payable  to  the  father  ?  Clearly  the  $75,000  was  not 
presently  payable.  The  son  was  not  at  once  in  default  for  not 
paying  it.  The  father  could  not  have  sued  him  for  it  without 
a  demand,  and  could  not  have  recovered  it  without  some  proof 
that  it  had  become  payable  according  to  the  terms  of  the  set- 
tlement as  contained  in  the  letter.  How  much  was  a  reasonar 
ble  time  to  realize  upon  the  son's  assets  ?  There  is  no  proof 
showing  this,  and  it  may  have  taken  many  years.  If  the 
$75,000  never  became  absolutely  payable  in  the  life-time  of  the 
father,  when  did  it  become  payable  ?  In  tlie  absence  of  any 
proof  whatever  —  in  tlie  absence  of  any  demand,  how  is  it  pos- 
sible to  fix  any  definite  time  from  which  interest  would  have 
to  be  computed  ?  The  father  evidently  treated  his  son  as  the 
depositary  of  the  money  due  him,  and  he  drew  upon  his 
deposit  from  time  to  time  as  he  needed  money  for  tlie  support 
of  himself  and  family,  and  in  this  view  the  sum  could  not 
draw  interest  until  demanded.  There  was,  we  think,  abso- 
lutely no  basis  for  the  allowance  of  interest.  But  if  we  are 
wrong  in  this,  yet,  we  think,  upon  the  facts,  the  referee  could 
justly  draw  the  inference  that  it  was  the  understanding  of  the 
parties  that  the  sum  should  not  draw  interest. 

It  may  be  said  with  much  force  that  it  is  improbable  that 
the  father  supposed  that  he  was  living  upon  and  using  up  liis 
principal  when  the  interest  would  have  been  ample  to  sup- 
port him.  Evidence  as  to  the  relations  and  transactions 
between  the  father  and  son  during  the  fifteen  years  after  the 
settlement  might  clear  up  tlie  mystery.  But,  at  the  time  the 
letter  was  written,  it  is  evident  tliat  the  father  did  not  expect 
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to  live  long,  and  for  some  reason  not  explained  by  the  meagre 
evidence  nothing  was  done  to  set  the  interest  running. 

We  do  not  feel  certain  that  in  the  denial  of  all  interest 
absolute  justice  is  done  to  the  next  of  kin.  But  this  action 
was  not  commenced  until  more  than  twenty-four  years  after 
the  settlement,  nearly  ten  years  after  the  death  of  Asa,  and 
nearly  five  years  after  the  death  of  Henry  E.  Worthington, 
and  the  great  lapse  of  time  has  probably  rendered  it  difficult, 
if  not  impossible,  to  furnish  a  legal  basis  by  evidence,  if  it  ever 
existed,  for  the  allowance  of  interest. 

Our  conclusion,  therefore,  is  that  the  judgment  should  be 
affirmed  with  costs. 

All  concur,  except  Ruger,  Ch.  J.,  and  Peckham,  J.  dis- 
senting. 

Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 

George  W.  Chauncey,  Trustee,  etc. 

The  will  of  K.  gave  her  residuary  estate  to  her  executors  in  trust,  to 
receive  rents,  profits  and  income,  and  after  paying  therefrom  certain 
specific  annuities,  among  them  one  of  |i500  to  D.,  her  adopted  son,  for 
his  support  during  minority,  and  $1,000  thereafter  during  the  life  of  her 
husband,  to  apply  the  balance  to  the  use  of  her  husband  during  his  life. 
After  his  death  to  pay  to  D.  $2,000  per  annum  during  his  life.  D.  sur- 
vived the  husband,  and  for  a  number  of  years  after  the  death  of  the  latter 
the  annual  income  was  insufticicnt  to  pay  the  said  annuity  in  full.  Sub- 
sequently it  exceeded  that  amount.  Upon  a  settlement  of  the  accounts 
of  the  trustee,  /leld,  that,  hi  the  absence  of  any  language  in  the  will 
showing  a  different  intent,  D.  was  entitled  to  have  the  surplus  applied 
in  the  first  instance  to  the  satisfaction  of  deficiencies  in  the  annuity  for 
the  years  it  was  not  paid  in  full. 

Gasamaijor  v.  Pearfft/n  (8  CI.  &  Fin.  100),  distinguished. 

It  aeemg,  if  on  any  year,  after  full  payment  of  deficiencies  for  the  yeara 
preceding,  there  remained  a  surplus  of  income,  as  it  was  undisposed  of 
by  tlie  will,  it  would  have  been  competent  for  the  trustees  to  have  paid 
it  over  for  distribution  among  the  next  of  kin. 

Baker  v.  Baker  (6  H.  L.  Cas.  616),  distinguished. 

In  re  CJuiuncey  (53  Hun,  134)  reversed. 

(Argued  December  18,  1889;  decided  January  14,  1890.) 
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Appeajl  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  June  28,  1889,  which  reversed  in  part  a  judgment  in 
the  above  entitled  proceeding  entered  upon  a  decision  of  the 
court  on  trial  at  Special  Term. 

This  was  a  proceeding  for  the  judicial  settlement  of  the 
accounts  of  George  W.  Cliauncey,  as  trustee  imder  the  last 
will  and  testament  of  Marv  L.  Kirbv,  deceafi^ed. 

The  material  facts  are  set  forth  in  the  opinion. 

Jesse  Johnson  for  appellant.  The  clear,  literal  construction 
of  the  will  gave  Delaney  a  fixed  and  certain  legacy.  {Stewart 
V.  Chamber's,  2  Sandf.  Ch.  e382 ;  Cochrane  v.  Walker^  4  Dem. 
164 ;  Booth  V.  Coulton,  L.  E.  [5  Ch.  App.]  684 ;  Pitt  v.  Lord 
Dacre,  L.  R.  [3  Ch.  Div.]  295. 

William  C,  Ilolhrooh  for  respondent.  The  gift  to  Delaney 
is  not  independent  of  that  to  William  L.  Kirby,  the  husband 
of  the  testatrix,  but  is  grafted  upon,  or  excepted  out  of  it, 
and  is,  in  a  sense,  secondary  to  it,  in  that  it  was  the  primary 
intent  of  the  testatrix  to  provide  for  her  husband.  {Delan^ 
V.  Van  AnUn,  84  N.  Y.  16  ;  Perry  on  Trusts,  §  920 ;  Walker 
v.  Beal,  106  Mass.  109  ;  Story's  Eq.  Juris.  [13th  ed.]  §  1208 ; 
Redfield  on  Surrogates,  447 ;  Williams  on  Executors,  1475  ; 
Wager  v.  Wager,  89  N.  Y.  161-166.)  There  is  nothing  in 
the  will  which  plainly  indicates  that  the  testatrix  intended  that 
any  of  the  annuities  given  to  Delaney  should  be  payable  "in 
any  event,"  or  that  he  should  be  entitled  to  have  deficiencies 
in  any  one  or  more  years  made  up  from  any  surplus  thereafter 
arising.  {Baker  v.  Baker,  6  H.  L.  Cas.  628,  686 ;  Casamajor 
V.  Pearson,  8  C.  tk  F.  69  ;  Darhon  v.  Pwkards,  14  Sim.  537 ; 
Tarbottmi  v.  Earle,  11  Wkly.  Rep.  680 ;  Estate  of  Pierce,  56 
Wis.  560. 

KuGER,  Ch.  J.  The  question  in  this  case  regards  the  dispo- 
sition of  tlie  surplus  income  arising  in  cei*tain  years  from  a  trust 
fund  created  for  the  purpose  of  paying  annuities.  It  is  claimed 
by  the  annuitant  that  such  surplus  is  applicable,  in  the  first 
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instance,  to  the  satisfaction  of  deficiencies  in  the  annuity 
occarring  in  previous  years  from  the  insufficiency  of  annual 
income  to  pay  them  in  full ;  and  by  the  next  of  kin, 
that  it  goes  to  them  as  property  remaining  undisposed  of  by  the 
will. 

The  portion  of  the  will  under  wliicli  the  question  arises 
reads  as  follows : 

Third.  I  give,  devise  and  bequeath  unto  my  executors  here- 
inafter named,  and  to  the  survivor  of  them,  all  the  rest,  residue 
and  remainder  of  the  estate,  real  and  personal,  of  which  I  may 
die  seized  and  possessed,  in  trust,  nevertheless,  to  and  for  the 
uses  and  purposes  following,  that  is  to  say :  To  receive  the 
rents  and  profits  of  such  part  thereof  as  shall  consist  of  real 
estate,  and  to  invest  and  keep  invested  upon  bond  and  mort- 
gage of  real  estate,  or  in  the  public  funds  of  the  United 
States,  state  or  city  of  New  York,  as  they  may  deem  most 
safe  and  productive,  such  part  thereof  as  shall  consist  of  per- 
sonal estate,  and  apply  said  rents  and  profits  of  real  estate  and 
interest  or  income  of  personal  estate  to  the  use  of  my  said 
husband,  William  L.  Kirby,  during  his  natural  life,  except 
that  they  shall  apply  to  the  use  of  James  E.  Delaney,  who 
was  brought  up  by  me,  the  sum  of  five  hundred  dollars  per 
annum  thereout,  until  he  shall  arrive  at  the  age  of  twenty-one 
years,  and  from  and  after  that  time  the  sum  of  one  thousand 
dollars  per  annum  thereout,  during  the  life-time  of  my  said 
husband,  William  L.  Kirby,  and  from  and  after  the  decease 
of  my  said  husband,  the  sum  of  two  thousand  dollars  per 
annum  thereout,  during  his  natural  life. 

With  the  exception  of  a  trivial  legacy  of  wearing  apparel 
and  silver  plate  to  a  relative,  the  above  contains  the  sole  dis- 
position of  property  made  by  the  will,  and  the  testatrix, 
therefore,  died  intestate  as  to  the  corpus  of  lier  estate,  and  m  to 
so  much  of  the  income  thereof  as  should  not  be  needed  for 
the  satisfaction  of  the  annuities  charged  thereon.  So  long  as 
William  L.  Kirby  lived  no  question  could  arise  over  the  dis- 
position of  the  surplus,  as  he  was  entitled  to  the  whole  income 
after  payment  of  the  annuity  to  Delaney.     Delaney  arrived 
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at  his  majority  before  the  death  of  tlie  testatrix,  and  no  pay- 
ments accrued  to  him  under  the  five  hundred  dollar  provision. 

William  L.  Kirby  survived  his  wife  only  two  years,  and 
during  that  period  Delaney  received  substantially  the  amount 
of  his  annuity,  and  the  question  in  the  case  arises,  therefore, 
over  tlie  payment  of  annuities  after  that  period  under  the  two 
thousand  dollar  provision. 

For  a  number  of  years  after  the  death  of  William  L. 
Kirby,  the  annual  income  from  the  fund  was  insufficient  to 
pay  the  annuity  in  full  to  Delaney;  but  in  the  course  of 
time  it  so  increased  that  it  exceeded  the  amount  of  the 
annuity,  and  the  disposition  of  this  surplus  is  the  subject  of 
the  present  controversy.  Should  it  be  first  applied  to  the  sat- 
isfaction of  the  deficiencies  of  previous  years,  or  does  it  go  to  the 
next  of  kin  as  property  undisposed  of  by  the  will  i  No  such 
question  could,  of  course,  arise  under  a  provision  which  gave 
the  annual  income,  or  an  income  not  exceeding  a  certain 
amount,  to  one  or  more  legatees  from  a  certain  fund  ;  but  it  is 
contended  that  under  the  circumstances  of  this  case  where  a 
fixed  sum  is  given  as  an  annuity  for  8uj)j}ort  and  there  is  no 
language  in  the  will  showing  a  different  intent,  the  legatee  is 
entitled  to  liave  his  annuity  made  up  to  its  full  sum  by  the 
accumulations  of  subsequent  yeare. 

Upon  a  previous  appeal  to  this  court  upon  questions  aris- 
ing under  this  will  (84  N.  Y.  10),  it  was  held  that  the  legacy 
to  Delaney  was  not  a  demonstrative  legacy  and  was,  therefore, 
not  payable  from  the  corpus  of  the  fund  in  case  of  a  deficiency 
of  income  to  satisfy  the  full  sum  of  the  annuity.  This  was 
obviously  correct,  since  the  will  plainly  provided  that  the 
annuity  was  payable  from  income  alone,  and  the  intention  of 
the  testatrix  could  not  be  violated  by  applying  the  fund  itself 
to  the  payment  of  charges  which  had  been  otherwise  imposed. 
This  decision,  however,  does  not  affect  the  determination  of 
this  controversy.  That  is  to  be  solved  by  an  examination  of 
the  will  and  such  imformation  as  to  the  intention  of  the  testatrix 
as  may  be  gleaned  from  a  consideration  of  both  its  positive  and 
negative  provisions  as  well  a**  of  its  onn^s^i()nH, 
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We  do  not  think  much  light  can  be  derived,  from  the 
particular  form  observed  by  the  testatrix  in  creating  the 
trust,  as  it  was  inartiticially  drawn  and  must  be  construed 
according  to  its  legal  effect.  In  tenns  she  creates  a  trust  in 
the  residue  of  her  estate  for  the  benelit  of  her  husband,  but 
excepts  from  his  bequest  the  payment  of  certain  annuities  to 
Delaney.  In  legal  effect  the  trust  was  intended,  first,  to  pro- 
vide for  the  payment  to  Delaney  of  the  annuity  given  to  him, 
and  the  balance  of  the  income  alone  was  payable  to  the  husband. 

The  trust  was,  therefore,  to  pay  from  tlie  income  of  her 
estate  to  Delaney  live  hundred  dollars  per  annum  during  his 
minority  ;  one  thousand  dollars  a  year  thereafter  during  the  life 
of  William  L.  Kirby  and  two  thousand  dollars  a  year  after 
his  death ;  and  during  William  L.  Kirby 's,  life  to  pay  to  him 
the  balance  of  the  mcome  beyond  what  was  necessary  to 
satisfy  Delaney's  claim.  These  sums  were  not  by  the  wnll  in 
express  terms  made  payable  from  the  annual  income,  but  con- 
stituted a  charge  upon  the  aggregate  income  of  the  estate.  It 
is  obvious  that  the  legacy  to  Delaney  was  distinguishable  from 
the  provision  for  the  benefit  of  the  husband,  for  in  the  one 
case  the  husband  was  to  have  the  gross  income  less  the  charge 
upon  it,  whatever  it  might  be,  and  subject  to  all  casualties 
that  might  affect  it  and  he  could  in  no  event  have  more  than 
this  sum  ;  Delaney  was,  however,  to  have  a  fixed  sum  which 
could  not  be  increased  beyond  the  alloted  amount.  These 
sums  were  evidently  graduated  for  his  support  as  they  varied 
according  to  his  probable  requirements,  and  were  increased 
as  advancing  years  might  add  to  his  wants  and  necessities. 
It  was  not  intended  as  an  exception  from  the  gift  to  the 
husband,  to  be  governed  by  the  charactristics  and  conditions 
applying  to  that  gift,  for  it  was  in  terms  to  continue  after  his 
death  and  to  exist  as  a  continuing  and  independent  trust  for 
Delaney's  benefit  so  long  as  he  should  live.  It  was,  in  the 
natural  course  of  events,  contemplated  that  Delaney  should  sur- 
vive the  husband  and  that  his  annuity  should  outlive  that  to 
Kirby.  The  intent  clearly  implied  that  it  was  given  for  support., 
implies  also  an  intention  that  it  should  be  payable  periodically 
SiCKELs — Vol.  LXXIV.        11 
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and  absolutely  to  meet  the  requirements  of  daily  necessities. 
This  intention  might  betemporarily  defeated  by  the  casualties 
affecting  all  financial  transactions ;  l)ut  so  long  as  the  property 
remained  and  yielded  an  income,  it  was  the  manifest  intention 
of  the  testatrix  to  give  it,  to  the  extent  indicated,  to  the  child 
she  had  reared  and  made  tlie  object  of  lier  love  and  pro- 
tection. Aside  from  her  Inisband,  she  mentioned  no  other 
object  of  bounty  in  her  will  except  Delaney,  and  no  intention 
can  be  derived  theretrom  that  she  intended  to  die  intestate  as 
to  any  part  of  the  income  of  her  estate,  while  the  specific 
provisions  thereof  remained  unsatisfied.  In  making  these  pro- 
visions she  was  not  weighing  out  the  payment  of  a  debt  or  the 
satisfaction  of  legal  obligations,  but  was  providing  for  the 
necessities  of  one  wlioni  she  supposed  liad  a  moral  claim  upon 
her  bounty  and  protection.  She  was  endeavoring  to  preserve 
the  object  of  her  regard  frum  future  want  and  dependence. 
8he  could  have  had  no  intention  of  depriving  him  of  the 
amount  deemed  necessary  by  her  for  his  support  for  the  benefit 
of  strangers,  in  case  the  casualties  of  one  year  impaired  the 
income  of  the  fund  which  might,  by  the  prosperity  of  another 
year,  be  rendered  suflicient  to  meet  all  of  the  obligations  whicli 
she  had  charged  upon  it.  The  trust  was  created  for  the  sole 
purpose  of  paying  the  income  thereof,  during  the  lifetime  of 
her  husband,  to  him  and  lier  adopted  child,  and  it  cannot  be 
supposed  that  slie  intended  to  scrimp  them,  in  the  interest  of 
pei-sons  whom  slie  did  not  regard  of  sufficient  consideration 
to  be  even  referred  to  in  her  will.  She  must,  in  the  natural 
course  of  events,  have  contemplated  that  accident,  mismanage- 
ment, or  misfortune  miglit,  for  one  or  more  years,  through  the 
influence  of  events  which  could  not  have  been  forseen  or 
guarded  against,  render  it  impossible  to  pay  promptly  the 
cliarges  fixed  upon  the  income  of  the  trust,  and  it  is  incon- 
sistent with  the  design  of  a  provision  for  support,  to  suppose 
that  she  intended  in  such  event  that  the  object  of  her  care 
and  affection  should  be  left  without  income  for  the  benefit  of 
persons  whom  she  did  not  know.  It  is  impossible  for  the 
wisest  and  most  prudent  manager  to  place  pecuniary  invest- 
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ments  entirely  beyond  the  reach  of  financial  hazard  and 
risks,  bnt  by  placing  the  corpus  of  her  estate  in  trust  she 
doubtless  hoped  to  preserve  a  principal  which  should  at  least, 
in  the  course  of  years,  realize  the  sums  she  had  charged  upon 
it,  and  we  can  find  no  intent  in  the  will  that  such  income 
should  be  payable  to  strangers,  so  long  as  the  fixed  charges 
made  by  her  should  remain  unsatisfied. 

The  contention  of  the  next  of  kin  would  lead  to  the  estab- 
lishment by  the  trustees  of  a  financial  year  which  should  be 
inflexible,  and  whenever  the  year  terminated  should  require 
them  to  close  the  books  and  begin  a  new  and  independent 
term  for  the  receipt  of  income.  In  such  event  the  lapse  of  a 
year  without  the  receipt  of  income  would  cause  the  loss  of  the 
annuity  to  the  devisee,  no  matter  how  productive  the  fund 
might  prove  for  succeeding  years.  This  result  must  be  worked 
out  by  reference  to  the  intention  of  the  testatrix,  if  sustainable 
at  all,  but  we  have  heard  no  reasons  drawn  from  the  provisions 
of  the  will  which  support  such  a  theory. 

It  is  claimed,  by  the  next  of  kin,  that  the  case  of  Casamaijor 
V.  Pearson  (8  Clark  &  Fin.  100),  is  an  authority  for  their  con- 
tention. We  do  not  so  read  that  case.  The  facts  are  some- 
what complicated  and  voluminous,  but  they  may  be  summar- 
ized so  as  to  show  the  principle  governing  the  decision.  The 
testator  gave  his  whole  estate  to  trustees,  and,  among  other 
purposes,  to  invest  a  sufficient  sum  to  pay  two  annuities  of 
£400  each  to  F.  and  P.  during  their  respective  lives,  if  the 
fund  should  prove  sufficient  to  pay  them  in  full,  and  if  not,  to 
divide  it  proportionately  between  them,  but  if  the  fund  proved 
more  than  sufficient  —  to  vest  the  surplus  and  divide  it  with 
the  capital  sum  set  apart  for  the  annuities,  as  the  same  should 
become  tangible  by  the  death  of  each  annuitant  among  residu- 
ary legatees.  In  this  case  the  intention  of  the  testator  was 
clearly  manifested,  as  there  was  an  express  provision  that  in 
case  of  insufficiency  of  income  there  should  be  paid  to  the 
annuitants  only  so  much  thereof  as  was  annually  realized  from 
the  fund  invested,  and  all  surplus  accumulations  as  well  as  the 
corpus  of  the  estate  was  given  expressly  to  residuary  legatees. 
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We  do  not  doubt  the  case  was  well  decided,  and  in  accord- 
ance with  the  expressed  intention  of  the  testator.  The  question 
here  involved  is  not  new  in  this  state,  and  has,  as  we  read  the 
authorities,  been  expressly  decided  in  favor  of  the  annuitants. 
{Stewart  v.  Chamhers^  2  Sandf.  Ch.  382.)  In  that  case  the 
testator,  having  a  wife  and  two  small  children,  and  also  four 
adult  children  by  a  former  wife,  after  giving  legacies  to  the 
latter,  directed  his  executors  to  convert  all  the  residue  of  his 
estate  and  invest  it  in  stock  or  on  real  security,  so  to  remain 
until  the  death  or  marriage  of  his  wife  and  until  the  youngest 
cliild  became  of  age.  Out  of  the  interest  and  income  they 
were  to  pay  to  his  wife  an  annuity  so  long  as  she  remained 
sole,  and  to  his  two  infant  children  each  an  annual  sum  in  half 
yearly  payments,  varying  according  to  their  age  from  time  to 
time.  Each  was  to  have  £1,(M)0  on  her  marriage,  and  when 
the  youngest  became  of  age  and  the  widow's  annuity  ceased, 
the  residue  was  to  be  divided  equally  between  them.  The  will 
further  provided  in  the  meantime  tliat  all  the  surplus  interest 
and  income,  after  paying  the  annuities,  should  be  divided 
among  the  four  adult  children  semi-annually.  The  income  of 
the  residue  of  the  estate  was  insufficient  to  pay  the  three 
annuities  during  ten  years  tliat  the  widow  survived.  After 
her  death  it  was  more  than  sufficient  to  pay  the  two  infants' 
annuities.  It  was  held  that  the  surplus  then  arising  must  be 
applied  to  the  discharge  of  the  three  annuities  which  accrued 
prior  to  the  widow's  death,  before  any  of  it  could  be  divided 
among  the  adult  children.  This  conclusion  was  reached  in 
analogy  to  the  principle  that  legacies  for  the  support  and 
maintenance  of  a  wife  and  children  do  not  abate  with  the 
general  legacies.  It  was  further  held  that  the  direction  for 
half  yearly  payments  of  annuities  and  distribution  was  a 
regulation  under  the  general  intent  of  the  will,  as  to  the 
time  of  payment  of  the  annuities  and  for  a  division  after  they 
were  fully  paid,  and  that  testators  intent  would  be  violated 
by  a  division  of  the  surplus  of  any  half  year,  leaving  any 
portion  of  the  annuities  unpaid  which  fell  due  previously. 
We  entirely  agree  with  the  conlusions  readied  by  the  learned 
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assifitant  vice-chancellor  in  that  case  and  consider  them  in 
point  here.  This  case  differs  from  that  only  in  the  fact  that 
no  specific  disposition  of  the  surplus  is  made  by  the  will, 
which  leaves  it  free  from  the  difficulty  suggested,  of  an  ulterior 
disposition  of  the  fund  in  question.  We  are  of  the  opinion 
that  in  case  there  had  been  a  surplus  of  income  in  any  year 
after  full  payment  of  preceding  aimuities,  it  would  have  been 
competent  for  the  trustees  to  have  paid  it  over  for  distribution 
among  the  next  of  kin,  as  a  fund  would  thereby  have  been 
created  wMch  was  not  disposed  of  by  the  will ;  but  that  no 
such  distribution  could  properly  be  made  while  any  part  of 
such  annuities  remained  unpaid. 

The  case  of  Stewart  v.  Charribers  was  followed  bv  the  learned 

t/ 

surrogate  of  New  York  in  Cochrome  v.  Walker  (4  Dem.  164). 
The  views  expressed  are  also  fully  sustained  by  recent  English 
authorities.  Booth  v.  Co^dton  (L.  K.  5  Cli.  App.  684)  and 
Pitt  V.  Lord  Dacre  (L.  K.  3  Ch.  Div.  295)  may  l)e  referred 
to  as  supporting  the  doctrine  contended  for.  The  case  of 
BaJcer  v.  Baker  (6  II.  of  L.  Gas.  616)  is  not  in  point.  The 
question  in  that  case  was  whether  the  annuity  was  a  demon- 
strative legacy  payable  out  of  the  corpus  of  the  fund,  and  it 
was  held  that  it  was  not,  and  in  that  respect  agrees  with  the 
view  of  this  court  upon  the  construction  of  the  will  \mder  con- 
sideration.    {Velaney  v.  Van  Ajden^  84  N.  T.  16.) 

In  accordance  with  these  views,  tlie  order  of  the  General 
Term  should  be  reversed  and  the  judgment  of  the  Special 
Term  affirmed  with  costs  of  the  appeal  in  this  court  and  the 
Supreme  Court, 

All  concur. 

Judgment  reversed. 
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John  Phelan,  Appellant,  v.   The  Mayor,  Aldermen   and 
Commonalty  of  the  City  of  New  York,  Respondent. 

• 

H.,  plaintiff's  assignor,  entered  into  a  contract  with  defendant  for  regulating 
and  grading  one  of  its  streets.  By  the  contract,  plaintiff  agreed  to  com- 
plete the  work  in  320  days  after  its  commencement,  and  in  case  of  failure 
so  to  do,  to  pay  inspectors'  wages  for  excess  of  time  employed.  It  was 
stipulated  that  in  computing  the  time  "  the  total  time  during  which  the 
work  of  completing  the  contract  is  delayed  in  consequence  of  any  act  or 
omission  "  of  defendant,  which,  it  was  stated,  should  be  determined  and 
certified  to  by  the  commissioner  of  public  works,  should  be  excluded. 
The  work  was  not  completed  in  the  320  days  and  defendant  retained  the 
inspectors*  fees  for  the  extra  time.  In  an  action  to  recover,  among  other 
things,  the  amount  so  retained,  plaintiff  claimed  that  the  work  was 
delayed  because  of  obstructions  left  by  defendant  on  the  street,  and  that 
it  was  completed  within  320  days  after  their  removal.  Held,  that  by  the 
terms  of  the  contract  it  was  a  condition  precedent  to  any  right  of  the  con- 
tractor to  be  relieved  from  the  allowance  of  inspectors*  fees,  to  have  the 
matter  submitted  to  and  determined  by  the  commissioner,  and  in  the 
absence  of  proof  that  this  had  been  done,  or  that  the  commissioner 
had  been  called  upon  but  had  neglected  or  refused  to  act,  plaintiff 
could  not  recover. 

Plaintiff  also  claimed  to  recover  for  damages  sustained  because  of  the 
defendant's  delay  in  removing  the  obstructions.  Upon  receiving  the 
final  payment,  plaintiff  executed  to  the  city  a  release  of  and  from  all 
actions,  causes  of  action,  damages,  etc.,  which  he  had  resulting  or  arising 
from  the  contract.    Held,  that  the  release  was  a  good  defense  to  the  claim. 

Reported  below,  22  J.  &  S.  523. 

(Argued  December  16,  1889 ;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  7,  1889,  which  overruled  exceptions  taken  on  the  trial 
and  ordered  judgment  for  defendant  on  the  verdict. 

This  action  was  brought  by  plaintiil,  as  asi?ignee  of  the  con- 
tractor, to  recover  a  balance  alleged  to  be  due  upon  a  contract 
made  by  defendant  as  party  of  the  first  part  with  Nicholas 
Haughton  as  party  of  the  second  part,  for  regulating,  etc., 
One  Hundred  and  Twelfth  street  from  Madison  avenue  to 
Sixth  avenue  in  the  city  of  New  York.     Also,  as  a  second 
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cause  of  action,  to  recover  damages  sustained  by  reason  of 
delay  in  the  work  alleged  to  have  been  caused  by  the  delay  of 
defendant  in  removing  obstructions  upon  the  street  which 
prevented  the  prosecution  of  the  work.  The  contract  contained 
this  clause : 

"  Said  party  of  the  second  part  hereby  further  agi^ees  that 
he  will  commence  the  aforesaid  work  on  such  day  and  at  such 
place  or  places  as  said  commissioner  may  designate,  and  pro- 
gress therewith  so  as  to  complete  the  same  in  accordance  with 
this  agreement,  on  or  before  the  expiration  of  three  hundred 
and  twenty  days  thereafter ;  that  the  said  number  of  days 
sliall  not  be  construed  to  mean  consecutive  days,  but  the 
aggregate  time  of  all  the  inspector  who  may  be  employed  on 
the  work ;  and  that  in  the  computation  of  said  time  the  total 
time  aggregated  in  days  or  parts  of  days  during  which  the 
work  of  completing  the  contract  is  delayed  in  consequence  of 
any  act  or  omission  of  the  parties  of  the  first  part  (all  of  which 
shall  be  determined  by  the  said  commissioner  of  public  works, 
who  shall  certify  to  the  same  in  ^vriting),  and  also  Sundays  and 
holidays  on  which  no  work  is  done,  and  days  on  wliich  the 
prosecution  of  the  wliole  work  is  suspended  by  the  said  com. 
missioner,  shall  be  excluded.  *  *  *  And  the  said  party 
of  the  second  part  hereby  agrees  that  the  said  parties  of  tlie 
first  part  shall,  and  they  are  hereby  authorized  to  deduct  and 
retain  out  of  the  moneys  which  may  be  due  or  become  due  to 
the  said  party  of  the  second  part  under  tliis  agreement  as 
damages  for  the  non-completion  of  the  work  aforesaid  within 
the  time  hereinbefore  stipulated  for  its  completion,  the  sum 
which  shall  accrue  and  become  due  for  the  inspectors'  wages 
for  each  and  every  day  the  aggregate  time  of  all  the  inspectors 
employed  upon  said  work  may  exceed  the  said  stipidated  time 
for  its  completion." 

The  defendants  alleged  and  proved  that  the  work  was  not 
completed  within  the  tliree  hundred  and  twenty  days,  but 
exceeded  that  time  three  liundred  and  seventv-five  davs,  and 
in  making  the  final  payment  the  amoilnt  of  the  inspectors' 
fees  for  the  extra  time  was  deducted.    ITpon  completion  of  the 
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work  and  receipt  of  the  final  payment  plaintiff  executed  to  the 
city  an  instranient  by  which  he  released  and  discharged  the 
city  in  the  following  terms :  "  Of  and  from  all  and  all  manner 
of  action  and  actions,  cause  and  causes  of  action,  suits,  debts, 
dues,  sums  of  money,  accounts,  reckonings,  bonds,  bills,  speci- 
alties, covenants,  contracts,  controversies,  agreements,  prom- 
ises, variances,  trespasses,  damages,  judgments,  extents, 
executions,  claims  and  demands  whatsoever,  in  law  or  in 
equity,  which  against  them  I  ever  had,  now  have  or  which  my 
ht4rs,  executors,  administrators  or  assigns  hereafter  can,  shall- 
or  may  have,  for,  upon  or  by  reason  of  a  certain  contract  or 
agreement  made  the  25th  day  of  June,  1881,  by  and  between 
John  Phelan  and  K.  Haughton  and  the  said  mayor,  aldermen 
and  connnonalty  of  the  city  of  New  York,  for  regulating,  etc., 
One  Hundred  and  Twelfth  street,  from  Madison  avenue  to 
Sixth  avenue,  or  by  reason  of  any  matter,  cause  or  thing 
wliatsoever  resulting  or  arising  therefrom,  from  the  beginning 
of  the  world  to  the  day  of  the  date  of  these  presents,"  except- 
ing, however,  any  legal  claim  which  the  plaintiflF  may  have  to 
the  amounts  deducted  and  w^ithheld  for  excess  of  insi)ection. 

Ja??ie^  A,  Deering  for  appellant.  The  plaintiff  is  entitled  to 
the  balance  of  the  contract-price.  Janes  v.  Jndd^  4  N.  Y.  412 ; 
McConihe  v.  N,  Y.  c6  E.  li.  R.  Co,^  20  id.  495  ;  Moses  v.  Bier- 
ling^  31  id.  462 ;  Doyle  v.  llalpni^  1  J.  &  S.  352 ;  AUaman  v. 
Mayor,  etc.,  43  Barb.  33 ;  MansfieU  v.  N,  Y,  C.  cfe  //.  li,  B.  B. 
Co,,  102  N.  Y.  205  ;  Cross  v.  Baird,  26  id.  88  ;  U,  S.  v.  MvUer, 
113  U.  S.  153 ;  Weel'sw,  Utile,  11  Abb.  [N.  C]  417.)  The  con- 
tract  does  not  make  the  decision  of  the  commissioner  final  and 
conclusive  or  binding  upon  the  parties  to  this  action.  {Bigler 
V.  Mayor,  etc.,  9  Hun,  253 ;  Doyle  v.  Ilaljpin,  1  J.  &  S.  352.) 
The  learned  judge  erred  in  directing  a  verdict  for  defendants 
upon  the  ground  that,  as  plaintiff  began  the  work  immediately 
upon  notification  from  defendants  so  to  do,  as  required  by  the 
contract,  such  beginning  was  a  waiver  of  any  defense  that  the 
street  was  incumbered,  and  that  he  thereby  absolved  the 
defendants  from  any  duty  they  theretofore  owed  him,  under 


1890.]  Phelan  v.  Mayor,  etc.  89 


OpioioD  of  the  Court,  per  Andrews,  J. 


the  contract  or  in  law,  of  removing  from  the  premises  any  and 
all  obstructions  and  impediments  to  the  continuance  and  com- 
pletion of  the  work  so  begun.  {Mansfidd  v.  N,  Y,  C.  cfe  //.  B, 
It  R.  Co.,  102  N.  Y.  205 ;  Sta/rUrd  v.  Barrows,  38  id.  231 ; 
TayUyr  v.  Mayor,  etc.,  83  id.  625 ;  Buff  v.  BinaMo^  55  id. 
^^^i\  AUamon  v.  Mayoi\  etc,,  43  Barb.  38.)  The  learned 
judge  erred  in  refusing  to  submit  to  the  jury  the  question  as 
to  whetlier  or  not  the  delay  in  the  performance  of  the  work 
was  caused  by  the  acts,  omissions  or  neglect  of  defendant.  {Gal- 
lagher V.  Nkhoh,  60  N.  Y.  438 ;  Moses  v.  Bierllng,  31  id. 
462;  IJrid&rwood  v.  F,  J.  S,  his.  Co.,  57  id.  500;  Young  v. 
Hunter,  6  id,  204.)  It  was  error  to  dismiss  the  complaint  as 
to  the  "  Second  "  cause  of  action  upon  the  ground  that  the 
plaintiff  had  released  it.  That  release  did  not  affect  a  claim 
of  this  kind.  {AUmnon  v.  Maym\  etc.,  43  Barb.  39 ;  Miller 
y.  Coates,  m  N.  Y.  610  ;  Byan  v.  Ward,  48  id.  204 ;  BedfielA 
H.  P.  Co.,  56  id.  354 ;  Board  v.  GuiUard,  60  id.  614.) 

I).  J.  Dean  for  respondent.  The  fact  that  tlie  shanty  and 
the  Polo  Ground  fence  encumbered  the  street,  furnishes  no 
ground  of  action  to  the  plaintiff,  and  does  not  excuse  the  delay, 
or  entitle  the  plaintiff  to  recover  for  the  amount  charged 
against  him  for  inspectors'  wages.  {B.  N.  Bank  v.  Mayor^ 
etc.,  63  N.  Y.  237;  Smith  v.  Brady,  17  id.  176;  Butler  v. 
Tuclcer,  24  Wend.  447;  V.  S.  v.  Bohinson,  9  Pet.  319; 
Nolan  V.  Whitmy,  88  K.  Y.  048.) 

Andrews,  J.  The  release  was  a  good  answer  to  the  second 
cause  of  action  alleged  in  the  complaint,  founded  on  the  delay 
on  the  part  of  the  city  to  remove  the  obstructions  in  the  street, 
thereby  preventing  the  plaintiff  from  proceeding  with  the  per- 
formance of  the  contract.  {Seymour  v.  Mhituim,  17  John. 
170;  Gray  Y.  Bartan,  55  N.  Y.  68:  Coulter  v.  Board  of 
Education,  63  id.  366 ;  Simson  v.  Brown,  68  id.  355.) 

The  claim  to  recover  the  sum   retained   by  the  city  for 

inspectors'  fees  for  the  375  days  beyond  the  320  days  allowed  by 

the  contract  for  the  completion  of  the  work,  is  based  on  the 

ground  that  performance  was  prevented  by  the  neglect  of  the 
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eity  to  remove  the  obstructions  from  the  street.  The  plaintiff 
requested  the  court  to  submit  the  question  to  the  jury,  which 
request  was  refused,  and  the  plaintifiE  excepted.  There  was  no 
error  in  this  ruling.  The  contract  provides  that  in  computing 
the  time  exceeding  the  320  days,  the  time  "  during  which  the 
work  of  completing  the  contract  is  delayed  in  consequence  of 
any  act  or  omission  of  the  party  of  tlie  first  part  (all  of  which 
shall  be  detennined  by  the  cormnissioner  of  public  works,  who 
shall  certify  the  same  in  writing),  and  also  Sundays  and  holi- 
days on  whicli  no  work  is  done,  and  days  on  which  the  prose- 
cution of  the  work  is  suspended  by  tlie  said  commissioner, 
shall  be  excluded."  There  was  no  determination  by  the 
commissioner  of  public  works  applied  for  or  made  under  this 
provision.  The  inspectors'  fees  were  a  proper  charge  under 
another  provision  of  the  contract,  unless,  according,  to  the 
provision  quoted,  the  delay  was  occasioned  by  the  act  or 
omission  of  the  city.  But  by  the  terms  of  this  clause  it 
was  a  condition  precedent  to  any  right  of  the  plaintiflE,  to  be 
relieved  from  the  allowance  of  inspectors'  fees,  that  the  matter 
should  have  been  submitted  to,  and  determined  by  the  com- 
missioner of  public  works,  and  this  was  not  done.  It  was 
a  lawful  provision,and  is  an  answer  to  the  claim  in  the  first  count 
of  the  complaint.  If  the  commissioner  had  neglected  or  refused 
to  act  when  called  upon  to  do  so,  a  different  question  would 
be  presented.  {Smith  v.  Brady ^  17  N.  Y.  176;  Bowery 
National  Bank  v.  Mayor ^  etc,^  63  id.  336  ;  Nolun  v.  Whit/neyy 
88  id.  648.) 

The  point  that  it  was  not  proved  that  the  inspector,  Fitz- 
gerald, who  was  paid  for  304  days'  inspection,  had  ever 
perfonned  the  work  of  inspection,  is  not  presented  by  the 
case,  as  the  deposition  of  Fitzgerald,  which  was  read  on  the 
trial,  is  not  printed,  and  this  evidence  may  have  supplied  the 
proof  which  is  now  absent. 

We  find  no  error  in  the  judgment,  and  it  should,  therefare, 
be  affirmed. 

All  concur. 

Judgment  affinned. 
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The  Church  of  St.  Monica,  Eespondent,  v.  The  Mayors- 
Aldermen  AND  Commonalty  of  the  City  of  New  York 
et  al,^  Appellants. 

In  an  action  to  have  certain  taxes  imposed  upon  real  estate  in  tlie  city  of 
New  York  in  and  for  the  year  1882,  adjudged  void  and  cancelled,  and 
to  restrain  their  collection,  the  following  facts  appeared:  The  premises 
were  purchased  by  one  D.,  and  were  conveyed  to  him  individually  prior 
to  the  assessment  and  imposition  of  the  tax;  he  purchased,  however, for  and 
with  the  moneys  of  plaintiff,  a  Roman  Catholic  church,  of  which  he  was 
pastor.  It  was  common  for  priests  of  the  church  to  have  church  property 
conveyed  to  them  in  this  way.  Prior  to  said  conveyance,  and  ever  since, 
said  premises  were  and  have  been  used  exclusively  for  school  purposes, 
under  the  management  of  D.,  as  pastor  — all  branches  of  common  school 
education  being  taught.  Plaintiff  was  not  incorporated  as  a  religious  body 
until  in  1885,  when  D.  conveyed  the  premises  to  it.  The  school  has  never 
been  incorporated.  A  judgment  was  rendered  in  favor  of  plaintiff. 
Held,  error;  that  said  premises  were  not  "a  school-house"  within  the 
meaning,  and  were  not  exempt  under  the  provisions,  of  the  Revised 
Statutes  (1  R.  S.,  388,  §4);  that  plaintiff  being,  when  the  tax  was 
imposed,  unincorporated,  was  not  a  "religious  society"  within  the 
meaning  of  the  acts  (chap.  282,  Laws  of  1852,  and  §  827,  chap.  410. 
Laws  of  1882)  with  reference  to  exemptions  from  taxations  in  the  city 
of  New  York,  which  declare  that  the  exemption  of  a  school-house  or 
other  seminary  of  learning  shall  not  apply  unless  the  building  is 
"exclusively  the  property  of  a  religious  society;"  that  the  words  refer 
to  a  society  that  has  been  incorporated. 

(Argued  December  16,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  the 
Superior  Court  of  the  city  of  New  York  entered  upon  an 
order  made  February  7,  1889,  which  affirmed  a  judgment  in 
favor  of  plaintiff,  entered  upon  a  decision  of  the  court  on  trial 
at  Special  Term. 

This  action  was  brought  for  the  purpose  of  having  cer- 
tain taxes  which  were  imposed  upon  real  estate  in  the 
city  of  New  York  in  and  for  the  year  1882,  adjudged  void 
and  cancelled  and  to  restrain  the  collection  thereof. 

The  case  was  tried  at  a  Special  Term  of  the  New  York 
Superior  Court,  and  the  trial  justice  found  the  following 
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facts:  That  on  or  about  December  22,1881,  James  S.  Doug- 
iierty  entered  into  a  written  contract  with  the  New  York 
Life  Insurance  Company  for  the  purchase  of  premises  known 
as  No.  304  East  Seventy-Eighth  street,  New  York  city, 
upon  which  was  a  four  story  building,  with  basement; 
that  on  or  about  January  17,  1882,  for  a  valuable  consider- 
ation, the  insurance  company,  by  deed,  conveyed  tlie  j)rem- 
ses  to  Dougherty,  who  took  tlie  property  in  his  own  name 
individually,  but  purchased  tlie  same  on  behalf  and  with 
moneys  belonging  to  tne  church  of  St.  Monica,  a  religious 
society  of  the  Roman  Catholic  Church,  of  w^hicli  he  then  wae 
pastor ;  that  it  is  a  common  custom  for  priests  of  the  Roman 
Catholic  Clmrch  to  take  deeds  of  property  in  their  own  names, 
and  this  custom  was  known  to  the  archbishop  at  the  time  of 
the  purchase,  and  the  purchase  was  made  with  the  archbishop's 
knowledge  and  authority ;  that  prior  to  January,  1882,  and 
ever  since  the  building  was  and  has  been  used  exclusively  for 
school  pui^poses  under  the  management  of  Dougherty  ae 
pastor  of  the  church  of  St.  Monica ;  that  the  school  was  pre- 
sided over  by  the  Sisters  of  Charity ;  that  all  female  children 
of  St.  Monica's  parish,  between  the  ages  of  five  and  sixteen 
years,  were  admitted  to  the  school,  which  was  known  as  St. 
Monica's  Female  Parochial  School,  and  that  all  branches  of 
-common  scliool  education  were  taught  there;  that  the  base- 
ment and  several  floors  of  the  building  during  the  period 
aforesaid  were  used  as  follows :  The  basement  was  the  class- 
room for  primary  children ;  the  first  floor,  the  class-room  for 
large  children  ;  the  second  floor  was  used  for  the  chapel ;  the 
third  floor  for  a  lecture  room,  and  the  fourth  floor  for  the  resi- 
dences of  the  Sisters  of  Charity  (with  the  exception  of  three 
rooms  used  for  storage) ;  that  the  city  of  New  York,  through 
its  proper  oflicers,  assessed  the  premises  for  taxation  in  and  for 
the  year  1882  in  the  sum  of  $7,000,  and  thereafter  imposed  a  tax 
upon  the  premises  for  that  year,  based  upon  the  assessed  valu- 
ation, amounting  to  $157.50 ;  that  in  the  year  1885  the  church 
of  St.  Monica  was  incorporated  as  a  religious  body  under  the 
provisions  of  chapter  45,  Laws  of  1863,  and  amendments; 
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that  on  or  about  May  28,  1885,  Dougherty  con vejed  the  prem- 
ises to  the  plaintiff,  the  incorporated  ehurcli  of  St.  Monica ; 
that  the  parochial  school  is  not  incorporated,  but  belongs  to 
the  plaintiff,  and  he  found  as  conclusions  ot  law  that  the  tax 
ot  $157.50  imposed  upon  tlie  property  for  1882  was  void, 
because  at  the  time  of  tlie  imposition  thereof  the  property  was 
exempt  from  taxation  for  the  reason  that  the  building  was  a 
"  school-house,"  within  the  meaning  of  the  statute  exempting 
school-houses  from  taxation,  and  was  exclusively  used  for  the 
purposes  of  a  school,  and  was  exclusively  the  property  of  a 
religious  society ;  and  he  gave  judgment  for  the  plaintiff  as- 
prayed  for. 

D.  J,  Dean  for  appellant.  The  building  in  suit  was  not  a 
"  school-house "  within  the  meaning  of  the  statute.  (R.  S. 
chap.  13,  tit.  1,  §  4 ;  Laws  of  1852,  chap.  282 ;  Laws  of  1882, 
chap.  410,  §  827 ;  Chegaray  v.  Mayor ^  etc,,  13  K  Y.  220, 
229;  Ass^n.  v.  Mayor,  etc,  104  id.  581,  584;  Peoph  ex  rel, 
Bd,  of  Assess,,  32  Hun,  457;  97  N.  Y.  648;  Peoph  v.  £d, 
of  Edxicatioii,  13  Barb.  410,  411 ;  38  Hun,  595-596.)  At  the 
time  of  assessment  for  taxation  in  1882,  the  building  w-as  not 
exclusively  the  property  of  a  religious  society.  {St,  Fram.Gis 
V.  Maycrr,  etc.,  51  Hun,  355 ;  112  N.  Y.  677 ;  Tracy  v.  Reed, 
38  Fed.  Rep.  69 ;  R.  S.  [7th  ed.],  2181,  §§  51,  52,  53;  98  K 
Y.  488 ;  Laws  of  1882,  chap.  410,  §  818  ;  Laws  of  1867,  chap. 
410,  §  5.)  The  building  and  premises  were  not  used  exclus- 
ively for  the  purpose  of  a  school-house.  {Reed  v.  Johnsoriy 
53  Tex.  284.)       - 

Alexander  J3,  Johnson  for  respondent.  The  building 
known  as  St.  Monica's  Female  Parochial  School  was  a 
"  school-house "  within  the  meaning  of  the  statutes.  (R.  S. 
chap.  13,  §  4;  Laws  of  1823,  chap.  2(52,  §  3;  Laws  of  1825, 
chap.  83,  §  3  ;  Chegaray  v.  Mayor,  etc,,  13  N.  Y.  220 ; 
Laws  of  1852,  chap.  282 ;  Laws  of  1882,  chap.  410,  §§  824,. 
827,  1029 ;  Orphans  v.  Mayor,  etc,,  38  Hun,  593 ;  Laws  of 
1853,   chap.    301 ;    Dillon  on  Miin.  Corp.  [3d  ed.]  §  773 ;, 
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'Cooley  on  Tax.  173,  174;  People  ex  rel.  v.  Board  of  Super- 
visors^ 47  Hun,  383.)  The  premises  were  owned  exclusively 
by  a  religious  society.  (  W.  11.  3f,  E,  Church  v.  Mayor^  etc,j 
20  Hun,  297 ;  Sehtdtz  v.  Mayor,  etc,,  103  K  Y.  307.)  When 
exemption  is  sought  by  an  institution  conducted  for  private 
gain,  construction  is  strict,  but  when  gratuitious,  liberal. 
(People  ex  rel,  v.  Comrs,,  11  Hun,  505.) 

Earl,  J.  Among  the  property  exempted  from  taxation  in 
the  Revised  Statues  is  the  following :  "  Every  building  erected 
for  the  use  of  a  college,  incorporated  academy  or  other  seminary 
of  learning ;  every  building  for  public  worship,  every  school- 
house,  eoui't-house  and  jail,  and  the  several  lots  whereon  such 
buildings  are  situated,  and  the  furniture  belonging  to  each  of 
them."  (R.  S.  part  1,  ch.  13  tit.,  1  §  4.  sub.  3.)  Under  this 
provision  it  has  been  held  that  no  "  seminary  of  learning  "  is 
exempt  from  taxation  unless  it  is  incorporated  and  that  no 
**  school-house  "  is  exempt  unless  it  belongs  to  the  public  common 
school  system  of  the  state.  {Cliegaray  v.  Mayor,  etc,,  13  N  .Y. 
'220 ;  People  ex  rel,  v.  Boa/rd  of  Assessors,  32  Hun,  457,  aflBrmed 
in  this  court  97  N.  Y.  648 ;  Association  for  Colored  Orphans 
"v.  Mayor,  etc.,  104  N.  Y.  581).  If,  therefore,  the  exemption 
here  claimed  depended  upon  the  Revised  Statutes  it  is  clear 
-that  it  would  have  to  be  denied.  There  has  been,  however, 
further  legislation.  In  1852  (chap.  282),  the  act  "defining 
the  exemptions  from  taxation  on  public  buildings  in  the  city 
of  New  York  "  was  passed,  the  first  section  of  which  is  as  follows 

"The  exemption  fi'om  taxation  of  every  building  for  public 
worship  and  every  school-house  or  other  seminary  of  learning, 
under  the  provisions  of  subdivision  three  of  section  four,  title 
one,  chapter  thirteen  of  part  first  of  the  Revised  Statutes,  or 
amendments  thereof,  shall  not  apply  to  any  such  building  or 
premises  in  the  city  of  New  York,  unless  the  same  shall  be 
•exclusively  used  for  such  purposes,  exclusively  the  prop- 
erty of  a  religious  society,  or  of  the  Neio  York  Public  School 
Society ^'^  And  this  provision  was  subsequently  embodied  in 
.the  consolidation  act  relating  to  the  city  of  New  York,  except 
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the  last  phrase  above  italicized.  (Laws  of  1882,  chap.  410,  § 
827).  There  is  some  dispute  whether  at  the  time  this  assess- 
ment was  imposed  the  act  of  1852  or  the  provision  in  the 
act  of  1882  was  in  force,  and  it  is  now  immaterial  to  deter- 
mine the  matter. 

The  provision  above  quoted  is  not  happily  worded,  and  its 
precise  scope  and  meaning  are  not  entirely  clear,  and  the  lan- 
guage has  given  some  trouble  to  those  who  have  had  to  deal 
with  it.  {Association  for  Colored  Orphans  v.  Mayar^  etc,^ 
38  Hun,  593).  It  was  apparently  the  purpose  of  the  act  of 
1852  to  limit  and  confine  in  the  city  of  New  York  the  exemp- 
tions contained  in  the  lie  vised  Statutes,  and  not  to  extend 
them,  and  hence  the  qualifying  words  "  exclusively  used  for 
such  purposes  and  exclusively  the  property  of  a  religious 
society,"  were  added.  But  without  undei-taking  to  give  a 
precise  construction  to  these  qualifying  words,  we  think 
this  at  least  is  clear,  that  before  a  scliool-house  can  be  exempted 
it  must  belong  to  the  public  school  system  Df  the  city  or  be 
"exclusively  the  property  of  a  religious  society."  We  have, 
therefore,  only  to  detennine  whether  tliis  school-house  belonged 
to  a  religious  society.  We  will  assume  that  it  belonged  to  the 
society  at  the  time  called  the  Church  of  St.  Monica,  although 
the  legal  title  was  held  either  by  the/  insurance  company  or 
Father  Dougherty.  But  that  was  an  unincorporated  society, 
and  not,  we  think,  such  a  society  as  the  law-makers  meant  to 
include  in  the  words  ''  religious  society,"  used  in  the  act  of 
1852.  They  evidently  had  in  mind  religious  societies  incor- 
ported  under  the  act  of  1813  entitled  an  act  "to  provide  for 
the  incorporation  of  religious  societies,"  or  under  some  one  of 
the  other  numerous  acts  for  the  same  purpose.  The  words 
"  religious  society  "  when  used  in  the  laws  of  this  state,  as  they 
frequently  are,  generally  have  reference  to  an  incorporated 
religious  society.  It  cannot  be  supposed  that  it  was  the  legis- 
lative intention  that  any  number  of  persons  could  come 
together  for  some  religious  purpose  and  set  up  a  school  and 
then  claim  the  exemption.  In  using  the  words  "religious 
societv  "  it  is  most  probable  that  the  law-makers  had  in  mind 
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flome  legal  entity  capable  as  such  of  taking  and  holding  property, 
and  popularly  known  as  a  religious  society. 

We  are,  therefore,  of  opinion  that  upon  the  facts  found,  the 
plaintiff  was  not  entitled  to  the  relief  claimed,  and  that  the 
judgment  should  be  revei'sed,  and  as  there  is  no  probability 
that  the  facts  can  be  changed,  the  complaint  should  be  dis- 
missed with  costs. 

All  concur. 

Judgment  accordingly. 


The  Staten  Island  Rapid  Transit  Railroad  Company, 
Respondent,  i\  The  Mayor,  Aldermen  and  Commonalty 
OF  the  City  of  New  York,  Appellants. 

Plaintiff  was  assignee  of  two  leases,  executed  by  defendant,  of  ferries 
between  New  York  city  and  Staten  Island ;  it  also  owned  a  railroad 
which  it  operated  in  connection  with  said  ferries.  The  lessees  were  bound 
simply  to  run  their  boats  to  the  island  ;  they  being  free  to  choose  their 
port  of  arrival  and  departure;  they  agreed  to  pay  defendant  certain 
percentages  upon  the  gross  receipts  annually.  One  of  the  leases  fixed 
the  minimum  rate  of  ferriage  at  five  cents  per  person,  the  other 
fixed  no  minimum  rate.  Plaintiff  selected  St.  George  as  the  port, 
and  charged  for  each  passenger  stopping  there  ten  cents  and  the 
same  price  for  passengers  taking  the  railroad  to  other  places,  of  which 
it  allowed  five  cents  for  ferriage.  The  city  liad  knowledge  of  this,  its 
commissioner  of  accounts  having  investigated  plaintiff's  books  of  receipts, 
ascertained  the  division  made,  assented  to  the  basis  adopted  and  there- 
after accepted  the  percentages  founded  upon  that  division.  In  an 
action  to  restrain  the  city  from  declaring  the  leases  forfeited  because 
of  plaintiff's  refusal  to  pay  the  percentage  upon  its  entire  gross  receipts, 
held,  that  plaintiff  was  entitled  to  the  reMef  sought ;  that  the  fact  that  one 
sum  was  paid  for  passage  over  the  ferry  and  railroad  did  not  make  the 
whole,  ferry  receipts,  and  plaintiff  was  not  bound  to  pay  the  city  anything^ 
on  account  of  its  railroad  fares;  that  the  reduction  of  ferriage  to  passen- 
gers taking  the  railroad  was  not  violative  of  the  leases ;  that  if  plaintiff 
has  made  a  wrong  discrimination  among  its  passengers  it  is  a  public 
wrong  and  not  one  to  the  city  as  lessor  ;  and  that  the  only  question  was 
what  have  been  in  truth  and  in  fact  the  actual  ferry  receipts,  not  what 
they  ought  to,  or  might  have  been. 

(Argued  December  16,  1889;  decided  January  14,  1890.) 
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Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  March,  1889,  which  aflirmed  a  judg* 
ment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

This  action  was  brought  to  have  defendant  permanently 
enjoined  from  carrying  into  execution  a  threat  to  forfeit  certain 
leases  held  by  plaintiff,  as  assignee,  of  a  ferry  between  Ne^ 
York  city  and  Staten  Island,  and  deprive  it  of  the  poseessiofi 
of  the  ferry  franchise  and  the  leased  premises. 

The  leases  in  question  were  from  the  foot  of  Whitehall  street 
and  pier  one.  East  river,  in  the  city  of  New  York  to  Stateil 
Island  ;  they  contained  no  provisions  as  to  tlie  port  of  arrival 
and  departui-e  from  Staten  Island ;  one  of  thetti  fixed  the  mini* 
mum  rate  of  ferriage  for  each  person  at  five  cents  and  the  othet 
fixed  no  minimum  rate.  The  lessees  covenanted  to  pay  a  certain 
percentage  of  the  gross  receipts  and  a  certain  amount  in  addition 
per  annum.  Plaintiff  owned  and  operated  a  railroad  on  Staten 
Island  and  leased  and  operated  another  railroad  there  which 
also  operated  one  of  said  ferries  as  lessee.  Plaintiff  selected 
St.  George  as  its  port  of  arrival  and  departure  on  Staten  Island 
for  both  ferries  and  operated  them  in  connection  with  the  rail- 
road it  owned  and  the  one  it  held  as  lessee.  For  each  passenger 
going  to  St.  George  it  charged  ten  cents,  and  for  each  of  those 
taking  either  of  its  railroads  it  also  charged  ten  cents,  treating 
the  ferriage  as  five  cents,  and  it  reckoned  the  percentage  due 
the  city  on  such  fares  on  that  basis.  This  was  done  with  the 
knowledge  of  the  commissioner  of  accounts ;  he  investigated 
plaintiff's  books,  assented  to  the  mode  of  computation  adopted 
and  accepted  the  percentage  thus  ascertained. 

D.  J.  Dean  for  appellant.  Defendants  are  entitled  to  afl 
accounting  from  plaintiff  of  the  receipts  from  passengers 
carried, over  the  ferry.  (Laws  of  1887,  chap.  104,  §  2.)  The 
acceptance  by  defendants  of  the  percentages  paid  furnish  no 
reason  against  such  accounting.  {Palmertoii  v.  Iluxford^  4 
Denio,  167.)  The  finding  of  the  connnissioner  of  accounts  aa 
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to  tlie  amount  due  the  city  is  not  conclusive  upon  defendants. 
(Laws  of  1882,  chap.  410^  §  110.) 

WiUlam  MacFarliiiid  for  respondent.  The  contempora- 
neous and  continued  constniction  of  the  leases  by  the  parties, 
the  qiiarterly  accountings  and  receipts  in  full  for  a  iimnber  of 
years,  are  conclusive  upon  the  defendant.  {United  States  v. 
Alluofi,  91  U.  S.  303;  Chicago  \\  AS/ief4on,  9  Wail  54;  C. 
M  Im,  Co.  V.  Sherwood,  14  How,  [U.  S.]  362.) 

Finch,  J.  Under  both  leases  of  the  ferries  the  lessees  were 
only  bound  to  run  their  boats  to  Staten  Island.  They  were 
free  to  choose  their  port  of  arrival  and  departure,  and  were  at 
liberty  to  have  but  one.  They  chose  to  have  but  one,  and 
selected  St.  George  as  that  one,  it  being  the  nearest  point  to 
New  York..  The  passengers  landed  there,  who  desired  to  go 
:Ciirtli,er,  were  carried  by  rail  to  points  on  the  north  and  east 
^hore.  The  lessees  of  the  ferry  were  also  the  owners  of  the 
railroad.  That  ownership  was  theirs  absolutely,  and  the  lines 
owed  no  tribute  to  the  citv  of  New  York.  If,  under  the  old 
system,  the  boats  coasted  both  shores,  no  law  prevented  a 
cjiange,  and  the  leases  imposed  no  obligation  beyond  a  ferry 
to  the  island.  The  lessees  were  bound  to  pay  certain  percent- 
iles on  the  gross  ferry  receipts.  They  were  not  bound  to  pay 
i^pon  the  railroad  receipts.  Where  one  sum  was  paid  for  one 
passenger  over  the  ferry  and  over  the  railroad,  that  did  not 
make  the  whole  of  such  sum  ferry  receipts.  The  ferry  owned 
part,  and  the  railroad  part,  and  the  only  question  possible 
would  be  one  of  equitable  division  and  distribution.  The 
lessees  made  such  distribution.  So  far  as  we  can  see,  it  was  a  fair 
division  of  the  total  charge  between  the  ferry  on  the  one  hand 
and  the  railroad  on  the  other.  The  city  had  full  knowledge 
of  it.  By  its  commissioner  of  accounts  it  investigated  the 
books  of  the  lessees,  ascertained  the  division  made,  assented  to 
the  basis  adopted,  and  thereafter  accepted  the  j>ercentage8 
founded  upon  that  division.  But  all  this  time,  the  city,  it 
seems,  w^as  asleep,  and  at  last  woke  up.     Its  officers  knew  that 
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the  lessees  charged  ten  cents  for  every  passenger  carried  to 
St.  George,  and  ten  cents  to  his  destination  for  every  passenger 
who  crossed  the  ferry  and  went  on  over  the  Rapid  Transit 
lines,  and  insisted  that  the  latter  ten  cents  was,  like  the 
former,  all  ferriage  and  gross  receipts  of  the  water  route. 
For  the  purpose  of  tribute  to  the  city,  the  railroad  had  no 
fares  but  ran  for  nothing.  The  argument  may  be  formulated 
thus  :  The  lessees  charge  a  passenger  to  St.  George  ten  cents ; 
that,  therefore,  is  the  i-ate  of  ferriage ;  if  they  take  another 
passenger  to  St.  George  and  then  beyond  on  the  railroad 
also  for  ten  cents,  the  ferriage  remains  the  same  and  the  rail- 
road fare  is  nothing.  The  argument  assumes  that  the  lessees 
carry  both  passengers  across  the  water  for  the  same  price. 
Thev  do  not.  The  railroad  fare,  bv  itself,  is  five  cents,  or 
just  half  of  the  whole  sum  paid.  In  other  words  the  passen- 
ger who  stops  at  the  shore  pays  ten  cents  for  his  ferry  passage, 
but  he  who  goes  inland  over  the  railroad  pays  five  cents  for 
his  ferry  passage  and  five  more  for  the  railroad  fare.  To 
such  passengers  the  ferriage  is  reduced  one-half.  The  leases 
permit  it.  One  of  them  fixes  no  minimum  rate  of  ferriage, 
and  the  other  makes  it  five  cents.  Below  that  the  lessees  have 
not  gone.  They  have  a  right  to  carry  passengers  for  five 
cents  across  the  water,  and  they  do  cany  one  class  of  them 
for  that  because  they  pay  as  much  more  to  the  railroad.  The 
trouble  is,  and  is  only,  that  they  charge  other  passengere  who 
stop  at  St.  George  ten  cents.  The  corporation  counsel  con- 
cedes that  the  lessees  might  cliarge  all  passengers  alike  five 
cents  ferriage,  and  if  it  did  that,  the  city  could  not  and  would 
not  complain.  The  o])jection  then  is,  at  bottom,  that  the 
lessees  discriminate  between  their  passengers  and  charge  one 
man  twice  as  much  as  another.  Is  it  the  business  of  the  city 
as  lessor  to  redress  that  wrong,  if  it  be  one  ?  Is  it  the  general 
guardian  of  all  the  common-carriers  within  its  limits  ?  If  the 
discrimination  is  wrong,  it  is  a  public  wrong,  and  not  at  all 
one  to  the  city  in  its  character  of  lessor.  Its  complaint  in 
that  character  strikes  me  at  least  as  odd.  It  is,  that,  instead  of 
charging  five  cents  ferriage  for  every  passenger  and  so  reduo- 
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ing  the  basis  of  the  city's  revenue,  it  obstinately  persists  in 
charging  some  passengers  ten  cents,  and  so  increases  the  city's 
revenue  from  the  ferriage.  Passing  by  the  moral  attitude  of 
such  a  claim,  its  business  attitude  as  between  lessor  and  lessee 
is  indefensible.  If  there  is  discrimination,  the  city  gets  the 
benefit  of  it,  and  cannot  question  what  does  not  hann  it  and 
what  its  contract  permits.  So  far  as  lessor  and  lessee  are  con- 
cerned, the  only  question  is,  what  have  been  in  truth  and  in 
fact  the  actual  ferry  receipts,  not  what  they  ought  to  have 
been  or  might  liave  been  ;  and  so  whether  the  ferry  fare  to 
railroad  passengers  has  been  actually  reduced  to  five  cents,  or 
kept  as  to  those  passengers  at  ten  cents,  the  rapid  transit 
fare  being  nothing.  The  situation  itself  and  the  acts  of  the 
parties  in  respect  to  it  are  sufficient  to  settle  that  question  as 
it  was  settled  by  the  courts  below. 

The  city's  contention,  if  successful,  would  necessarily  end 
in  one  of  three  things.  Either  all  ferriage  would  drop  to 
five  cents,  so  as  to  leave  five  more  for  the  transit  line,  in  which 
case  the  gross  receipts,  and  so  the  city^s  percentage,  would  be 
reduced;  or  the  price  to  railroad  passengers  would  go  to 
fifteen  cents,  because  the  ferriage  alone  must  be  ten,  and  the 
railroad  could  not  run  for  less  than  five,  in  which  case  the 
public  welfare  for  which  the  city  pleads  would  suffer ;  or  the 
lessees  would  be  obliged  to  pay  to  the  ciiy  a  percentage  upon 
their  railroad  as  well  as  their  ferry  earnings  which  would  be 
cleairly  unjust, 

"We  think  the  parties  themselves  settled  the  matter  upon  a 
fair  basis  and  adopted  a  just  constiiiction. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  aflirmed. 
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Jonas  P.  Varnum,  as  Receiver,  etc.,  Respondent,  v.  E.  Kibk 
Hart  et  al.,  Impleaded,  etc..  Appellants. 

The  provision  of  the  Revised  Statutes  (1  R.  S.  603,  §  4)  prohibiting  an 
insolvent  corporation  or  any  of  its  officers  from  assigning  or  disposing 
of  its  property  for  the  payment  of  a  debt,  and  proliibiting  any  assign* 
ment  or  transfer  in  contemplation  of  insolvency,  does  not  impose 
upon  the  officers  of  an  insolvent  corporation  the  duty  to  take  measures 
to  procure  a  disposition  of  its  property  without  preferences  among  all 
its  creditors. 

While  the  purpose  of  the  provision  was  to  prevent  unjust  discrimination, 
this  was  sought  to  be  accomplished  not  by  securing  affirmative  action, 
but  by  restraint  upon  the  action  of  the  corporation  and  its  officers, 
leaving  the  property  to  be  taken  and  disposed  of  by  due  course  of 
law,  and  the  corporation  may,  like  an  insolvent  person,  permit  the 
creditors  to  take  hostile  proceedings  and  allow  those  to  obtain  a  prefer- 
ence who  are  most  vigilant;  this  does  not  constitute  an  assignment  or 
transfer  on  its  pai-t. 

An  insolvent  corporation  is  not  obliged  to  defend  any  suit  brought 
against  it  for  a  valid  debt,  against  which  there  is  no  valid  legal  defense,  for 
the  sole  purpose  of  defeating  a  preference  ;  it  may  suffer  default  and 
thus  allow  a  preference. 

Certain  creditors  of  a  corporation,  whose  claims  against  it  were  valid  and 
past  due,  and  against  which  there  was  no  defense,  knowing  the  corpora- 
tion to  be  insolvent,  and  for  the  purpose  of  obtaining  a  preference  over 
other  creditors,  commenced  action  against  it,  the  summons  being  served 
•upon  D.,  one  of  its  directors,  under  an  arrangement  with  him  that  he 
would  not  disc^lose  the  service  to  tlie  other  officers  ;  he  carried  out  the 
agreement  and  suffered  said  creditors  to  obtain  judgment  by  default. 
The  corporation  had  no  real  estate  and  its  personal  property  was  levied 
upon  and  sold  under  execution  iss'ied  on  said  judgments.  In  an  action 
"brought  by  a  receiver  of  the  corporation,  appointed  subsequent  to  the 
levy,  to  have  the  judgments  declared  void  and  set  aside,  ?idd,  that  the 
arrangement  did  not  constitute  an  assignment  or  transfer;  that  there  was 
no  violation  of  said  statute;  and  that  the  action  was  not  maintainable. 

The  claim  was  made  upon  the  part  of  plaintiff  on  appeal  that  the  sale 
under  the  execution  after  the  appointment  of  the  receiver  was  abso- 
lutely void.  *  Held,  untenable,  as  no  stich  cause  of  action  was  set  forth  in 
the  complaint,  and  there  was  no  finding  in  reference  thereto  by  the 
trial  court. 

Also  /leM,  that  as  the  sheriff  had  seized  upon  the  property  and  had  it  in 
his  possession  at  the  time  of  the  appointment  of  the  receiver  the  sale 
was  not  absolutely  void,  but  at  most  could  be  held  to  be  simply  irregular. 

Walling  v.  Mt'llr  (108  N.  Y.  173)  distinguished. 
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Another  creditor  commenced  his  action  by  service  of  summons  on  the 
president  of  the  corporation.  At  a  meeting  of  its  directors  held  the  next 
da,y,  a  resolution  was  passed  authorizing  an  attorney  to  appear  for  it  and 
offer  judgment  for  the  amount  of  the  claim ;  this  the  attorney  did, 
and,  four  days  after  the  service,  judgment  was  entered  on  the  offer,  and 
execution  issued  thereon.  It  was  then  arranged  between  said  creditor 
and  the  other  judgment  creditors,  three  in  number,  whose  executions  had 
been  levied,  that  the  sheriff  should  sell  by  virtue  of  all  the  executions  and 
apply  the  proceeds  pro  rata  thereon.  The  proceeds  of  sale  were  not  suffi* 
cient  to  satisfy  the  three  executions  first  levied.  Held,  that  assuming  the 
last  judgment  was  in  violation  of  the  statute  and  so  void,  as  to  which 
qucere,  this  did  not  invalidate  the  sale ;  that  as  the  valid  executions  had 
the  prior  lien  and  this  was  more  than  the  proceeds,  they  justified  and 
upheld  the  sale,  and  the  presence  of  the  other  execution  in  the  hands  of 
the  sheriff,  which  even  if  valid,  was  not  entitled  to  any  of  the  proceeds^ 
could  work  no  harm. 

People  V.  Uagadom  (104  N.  Y.  516)  distinguished. 

(Argued  December  18,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court,  in  the  fifth  judicial  department,  which  modi- 
fied and  affirmed  as  modified  a  judgment  in  favor  of  plaintiff 
against  the  defendants,  Hart,  Ellwanger  and  Atkinson,  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

Tliis  action  was  brouglit  by  plaintiff,  as  receiver  of  the  Even- 
ing Express  Printing  (,'ompany,  against  said  defendants  and 
defendant  Miller,  to  have  adjudged  void  and  to  set  aside  judg- 
ments obtained  by  said  defendants  against  the  insolvent  corpora- 
tion, and  to  compel  the  defendants  to  refund  the  proceeds  of 
the  sale  of  its  property  under  execution.  The  action  was  based 
on  the  ground  that  said  judgments  were  obtained  in  violation 
of  theKevised  Statutes  (111.  S.  e)08,  g  4.)  On  the  first  trial  of 
the  action  the  judgments  and  executions  and  sale  were  adjuged 
void,  and  separate  judgments  were  rendered  against  the  defend- 
ants, except  Atkinson  as  to  whom  the  complaint  was  dismissed. 
The  other  defendants  except  Miller  appealed,  and  the  judg- 
ments against  the  ai)pellant  were  reversed.  On  the  second 
trial  a  joint  judgment  was  rendered  against  the  defendants- 
for  the  whole  amount  claimed.  This  was  modified  by  the 
General  Term  as  to  the  form  of  execution. 

The  further  niaterial  facts  are  state^d  in  the  opinion. 
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James  Brech  Perkins  and  Joseph  S.  Ilunn  for  appellant^ 
The  plaintiff  is  estopped  by  the  record  from  maintaining  tliis 
action  against  Hart.  (2  Bliss'  Code,  560,  §  2429 ;  Tuska  v. 
aBrien,  68  N.  Y.  446 ;  IhhoUoti  v.  Sheimmn,  10  J.  &  S.  477.) 
There  is  an  estoppel  hi  pais  against  the  plaintiff.  {Ilawley 
V.  GrwwoM,  42  Barb.  18 ;  Walrath  v.  Bedjield,  18  N.  Y.  457, 
461;  Tilton  v.  Nelsoii^  27  Barb.  D96\Voorhees  v.  OlmsUad^ 
66  ».  Y.  113;  Blair  v.  Wwlt,  69  id.  113;  Dezell  v.  Odell,  3 
Hill,  215 ;  S.  11.  Co,  v.  E,  IT.  Co,,  90  N.  Y.  607.)  The  plain- 
tiff's right  of  action  was  lost  by  the  repeal  of  the  statute. 
{VicUyt*  Co,  V.  Beerher,  97  N.  Y.  651.)  The  evidence  does 
not  show  an  illegal  transfer  contrary  to  the  j)rovisions  of  the 
Btatute.  ( Van  Alstyne  v.  CooJc^  25  N.  Y.  489 ;  Dutcher  v. 
/.  cfe  T.  Bank,  59  id.  5 ;  PauUiny  v.  C,  8,  Co,  94  id.  334, 
839 ;  Prentiss  v.  Nlelvols,  100  id.  227,  230 ;  mint  v.  Morti- 
mer, 10  B.  &  C.  44 ;  Kingsley  v.  F.  Hi,  Bank,  31  Hun,  329.; 
In  re  Waterhii/ry.  8  Paige,  380,  383-384;  Chamberlain  v. 
It,  P,  Co,  7  Hun,  557.)  The  evidence  of  Upton's  conversa- 
tion witli  Ellwanger  and  Rew  and  Ti'acy  was  improj)erly 
received  against  Hart.  {Gutt'hes  v.  Gutches,,  ^^  Barb.  483 ; 
Bowen  V,  Bank  of  Newport,  11  Hun,  226,  229.) 

Martin  W,  Cooke  for  respondent.  The  judgments  werb 
void.  {Manning  v.  Brick,  26  K  Y.  8.  R.  483 ;  129  IT.  S. 
829.)  If  any  one  of  the  judgments  was  void  the  sale  was 
wrongful  and  void.  {People  v.  ITagadorn,  104  N.  Y.  519.^) 
There  was  no  estoppel,  ((.^ode  C'iv.  Pro.  §§  1788,  2429  ;  R.  S. 
chap.  8,  art.  3,  g§  m-i^^:^ ;  Affy-Genn  v.  L.  i&  F.  Ins,  Co.,  4 
Paige,  224,  225 ;  2  R.  S.  464,'  §  42 ;  Tuska  v.  (7 Brien,  68 
N.  Y.  446;  Pray  v.  lletjeman,  98  id.  351;  3  R.  S.,  2399, 
§  68 ;  lioyee-  v.  iVatrom,  73  N.  Y.  597.)  The  facts  of  the 
case  show  that  these  parties  were  not  bona  fide  purcliaKei'S 
of  the  property.  If  they  were  not,  the  receiver  is  entitled 
to  recover  from  them  for  its  value,  defendants  having 
disposed  of  it.  j(R.  S.  chap  18,  tit.  4,  §  4;  Story's  Eq.  Juris. 
§  1252  ;  Morawetz  on  (\_)r]).  §  863  ;  Kingsley  v.  F.  N.  Bank, 
31  Hun,  329  ;  Code  Civ.  Pro.  §^  1 7S5,  1 786.)      The  sale  and 
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eonvereion  of  the  property  of  the  corporation  on  tlie  19th  of 
April,  1882,  was  in  violation  of  tlie  order  of  the  court,  and  the 
appropriation  of  property,  the  title  to  which  wajs  in  the  receiver, 
and  80  was  void.  (  Wall'uHj  v.  Miller,  108  N.  Y.  173.)  There 
was  no  error  in  the  admission  or  rejection  of  evidence  for 
which  the  judgment  should  be  di8turl>ed.  {People  v.  Gonzalez^ 
35  N.  Y.  49,  60;  Memiev  v.  People,  45  id.  1,  10;  Forrest  v. 
Forrest,  25  id.  501,  510 ;  Code  of  Pro.  §  2545 ;  lit  re  Srrdthj 
95  N.  Y.  516,  527.) 

Earl,  J.  To  maintain  this  action  it  nnist  be  held  that  the 
judgments  against  the  Evening  ICxpress  Printing  Company 
and  the  sale  of  its  property  under  the  executions  issued  tliere- 
upon  worked  a  transfer  of  tlie  property  of  tlie  corporation  in 
violation  of  the  provisions  of  the  Kevised  Statutes  which 
declare  that  "  whenever  any  incorporated  company  shall  have 
refused  the  payment  of  any  of  its  notes  or  other  evidence  of 
debt  in  specie  or  lawful  money  of  the  Tnited  States,  it  shall 
Xiot  be  lawful  for  such  company  or  any  of  its  officers  to  Eissign 
or  transfer  any  of  the  property  or  choses  in  action  of  such 
company  to  any  officer  or  stockholder  of  such  company,  directly 
or  indirectly,  for  the  payment  of  any  debt ;  and  it  shall  not  be 
lawful  to  make  any  transfer  or  assignment  in  contemplation  of 
the  insi)lvency  of  such  company  to  any  person  or  persons  what- 
ever ;  and  every  such  transfer  and  assignment  to  such  officer, 
stockholder  or  other  person  or  in  trust  for  them  or  their  l)ene- 
fit  shall  be  utterly  void."  (R.  S.  part  1,  chap.  18,  tit.  4,  §  4.) 
None  of  the  plaintiffs  in  the  judgments  wei*e  office I's  or  stock- 
^lolders  of  the  corporation,  and  hence  the  last  clause  of  the 
section  quoted  only  can  be  claimed  to  have  any  a[)plication 
to  this  case. 

It  is  undoubtedly  true  that  it  was  the  purpose  of  the  pro- 
vision to  prevent  unjust  discrimination  among  creditors  of  an 
insolvent  corporation.  Hut  this  was  to  be  accomplished  in 
only  one  way,  to  wit. :  by  restraint  upon  the  action  of  the 
corporation  und  its  officers.  They  having  the  best  and  the 
earliest  knowledge  of  the  actual  or  im|>ending  insolvency,  were 
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not  to  transfer  or  assign  any  of  its  property  so  as  to  give  any 
preference  or  advantage  therein  to  any  person ;  but  the  pur- 
pose was  in  such  case  to  leave  the  property  to  be  taken  or 
disposed  of  by  due  course  of  law.  The  oflicei*s  of  a  corpora^ 
tion  are  under  no  legal  duty  in  the  case  of  its  insolvency  to 
take  measures  to  procure  a  disposition  of  its  property,  without 
preference,  among  all  its  creditoi*s.  They  may,  like  an  insol- 
Tent  penson,  permit  the  creditors  to  take  hostile  proceedings 
and  allow  those  to  obtain  preferences  who  ai*e  the  most  vigilant. 
The  statute  places  no  restraint  whatever  upon  the  creditors, 
and  they  are  permitted  to  pui'sue  their  remedies  in  all  the  ways 
allowed  by  the  law,  and  to  procure  satisfaction  of  their  claims 
if  they  can.  Furthermore,  the  statute  contemplates  no  affirma- 
tive action  on  the  part  of  the  corportion,  and  it  cannot  be 
Tiolated  by  mere  silence  or  omission  to  act  on  its  part  or  the 
part  of  its  officers.  An  insolvent  corporation  is  not  obliged 
to  defend  any  suit  brought  against  it  for  the  sole  purpose  of 
defeating  a  preference,  and  it  may  in  such  case  suffer  default 
and  thus  allow  a  judgment  to  be  obtained  against  it,  knowing 
that  the  creditor  designs  to  obtain,  and  will  tlius  obtain,  a 
preference.  Such  conduct  on  its  part  does  not  constitute  a 
transfer  or  assignment  of  its  property,  and  there  is  nothing  in 
the  statute  which  condemns  judgments  tlms  obtained. 

Preferences  by  judgments  were  condemned  in  the  National 
Bankrupt  Acts  by  the  express  language  used  therein.  In  the 
act  in  reference  to  moneyed  corporations  (Laws  of  1882,  chap. 
409,  §  187)  we  find  this  language :  ""  Xo  such  conveyance, 
assignment  or  transfer,  nor  any  ])ayment  made,  judgment 
suffered,  lien  created  or  security  given  by  any  such  corpora- 
tion when  insolvent,  or  in  contemplation  of  insolvency,  with 
the  intent  of  giving  a  preference,  etc.,  shall  be  valid  in  law ; " 
and  the  Revised  Statutes  (part  2,  chap.  4,  tit.  1,  art.  1,  §  20),  in 
reference  to  limited  partnei"ships,  provides  as  follows:  ''Every 
sale,  assignment  or  transfer  of  any  of  the  property  or  effects  of 
Buch  partnership,  *  *  *  and  every  judgment  confessed, 
lien  created  or  secured,  *  *  *  shall  be  void."  It  is  thus 
«een  that  when  law-makera  intend  to  prevent  preferences  by 
SicKELs — Vol.  LXXIV.        14: 
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judgments  in  the  case  of  insolvent  corporations  or  persons,  they 
have  not  deemed  the  words  "  transfer,"  "  assignment,"  "  con- 
veyance," "  sale  "  sufficient  for  that  purpose,  but  have  specially 
named  judgments.  The  provisions  as  to  limited  partnerships 
came  under  consideration  in  Van  Alstyne  v.  Cooh  (25  N.  T» 
489),  and  the  court  there  said  that  they  "  do  not  avoid  pay- 
ments made  or  judgments  suffered,  or  require  a  creditor  to 
account  for  anything  received  by  the  creditor  of  the  partner- 
ship or  of  either  of  the  partners.  *  *  *  These  sections 
clearly  do  not  inhibit  or  apply  to  judgments  recovered  against 
the  members  of  a  limited  partnership  in  invitnnij  or  suffered 
by  them  by  default  or  otherwise." 

Now,  what  are  the  facts  as  to  these  judgments  ?  We  will 
for  the  present  confine  ourselves  to  the  judgments  in  favor  of 
Hart,  Miller  and  the  bank.  They  were  all  recovered,  as  the 
trial  court  found,  for  valid  debts  past  due,  and  the  debts  being 
such,  it  does  not  appear  that  there  was  any  just  or  legal  defense 
which  could  have  been  interposed  to  them.  They  were  recov- 
ered by  default  after  legal  service  of  the  summons  in  each 
case  upon  Traeey,  one  of  the  directors  of  the  company,  and 
also  its  secretary,  treasurer  and  financial  manager.  It  is 
quite  true  that  they  acted  in  concert,  and  ihEt  they  knew 
that  the  company  was  insolvent  and  meant  to  gain  a  pre- 
ference in  the  payment  of  tlieir  claims  over  other  creditors. 
But  all  this  is  unimportant.  The  statute  could  not  be 
violated  by  any  act,  conduct  or  intention  on  their  part. 
They  were  under  no  statutory  restraint.  So  they  did  not  vio- 
late the  statute  by  arranging  with  Traeey  that  he  should  not 
disclose  the  service  of  the  Kummons  upon  him  to  the  other 
officers  of  the  company.  Xorwas  the  statute  violated  because 
Tracev  did  not  disclose  the  service  of  the  summons  to  the  other 
officei"s.  He  did  nothing.  lie  suffered  the  plaintiffs  to  obtain 
their  judgments,  but  did  not  assign  or  transfer  any  property. 
Suppose  he  had  disclosed  the  service  of  the  sunnnons,  the 
BtAtute  would  not  have  been  violated  if  all  the  officers  had  then 
remained  silent  and  had  thus  suffered  the  judgments  to  be 
obtained,  and  if  they  had  so  acted  for  the  express  purpose  of 
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allowing  the  plaintiflE  in  those  actions  to  obtain  the  first  judg- 
ments, and  thus  the  first  chance  of  payment.  It  is  true  that 
the  other  officers,  if  they  had  known  of  the  conmiencement  of 
the  actions,  might  have  taken  measures  to  defeat  any  preference 
and  for  an  equal  distribution  of  the  corporate  assets  among  all 
the  creditors  of  the  corporation.  But  they  would  not  have 
been  bound  to  do  so,  and  it  remains  true  that  in  all  that  was  done 
or  authorized  to  be  done,  there  was  no  assignment  or  transfer 
of  property  and  no  violation  of  the  statute.  If  there  had  been 
any  defense  to  tlie  actions,  there  was  ground  for  an  application 
to  the  court  to  set  aside  the  judgments  and  open  the  defaults  j 
but  there  is  no  ground  for  holding  the  judgments  absolutely 
void  as  in  violation  of  the  statute. 

The  argument  of  the  plaintiff  would  have  more  force  (we 
do  not  say  would  be  valid)  if  the  corporation  had  had  real 
estate  upon  which  the  judgments  became  liens.  It  had  only 
personal  property,  and  thus  the  judgments  were  simply  a 
higher  form  of  obligation  than  the  plaintiffs  therein  before 
had  for  their  claims.  The  executions  were  issued  by  the  plain- 
tiffs, and  the  seizure  and  sale  of  the  property  were  by  the 
sheriff,  and  it  does  iu>t  appeal*  that,  in  reference  to  them,  there 
was  any  active  interference  on  the  part  of  the  officers  of  the 
corporation  which  could  be  claimed  to  be  in  violation  of  the 
statute. 

The  judgments  were  entered  on  the  8d  day  of  March,  1882,. 
and  on  the  same  day  executions  were  issued  to  the  sheriff,  and 
he  levied  upon  the  property  and  took  it  into  his  possession. 
Subsequently,  on  the  tenth  day  of  April,  an  action  was 
Cfnnmeneed  against  the  eor]>oratioii  by  the  people  for  its  dis- 
solution, and  such  proceedings  were  had  therein,  that  on  the 
twelfth  day  of  April  the  plaintiff  was  a])p(>inted  its  receiver^ 
and  thereafter  entered  upon  the  discharge  of  his  duties  as 
such.  On  the  nineteenth  day  of  Aj)ril  the  sheriff  sold  the 
property  by  virtue  of  the  executions.  The  claim  is  now  made 
that  on  account  of  the  appointment  of  the  receiver,  the  sale  of 
the  property  wtis  absolutely  void,  and  that  for  that  reason  the 
plaintiff  was  entitled  to  recover  in  this  action.     It  is  sufficient 
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to  say  that  no  such  cause  of  action  was  alleged  in  the  com- 
plaint, and  there  was  no  finding  in  reference  thereto  by  the 
trial  judge.  Besides,  the  sheriff  having  seized  the  property, 
the  sale  thereof  by  him  after  the  appointment  of  a  receiver, 
while  the  property  wa«  in  his  possession  and  not  in  the  pos- 
session of  the  receiver,  was  not  absolutely  void,  and  could  at 
most  be  held  to  l>e  irregular ;  and  the  cti«e  of  Walling  v.  Miller 
(108  N.  Y.  173)  does  not  uphold  the  plaintiff's  contention,  as 
there  the  property  was  sold  by  the  sheriff  after  tlie  title  had 
passed  to  the  receiver,  and  while  it  was  in  his  possession. 

But  the  case  of  Ellwanger  stands  upon  a  different  footing. 
He  commenced  an  action  upon  his  claim  against  the  corpora- 
tion by  service  of  the  summons  upon  iti^  president  on  the  3d 
day  of  March,  1882.  The  director  held  a  meeting  on  the 
fourth  day  of  March  and  resolved  that  an  attorney  should  be 
authorized  to  appear  in  the  action  and  offer  judgment  for  the 
amount  of  the  claim.  Thereafter,  on  the  sixth  day  of  March, 
the  attorney  of  the  corporation  did  appearand  offer  judgment, 
and  on  the  same  day  judgment  ba^ed  uj)on  the  offer  and  the 
acceptance  thereof  was  entered  ;  and  on  the  same  day  execu- 
tion was  issued  thereon  and  placed  in  the  hands  of  the  sheriff. 
On  the  eighth  day  of  April  thereafter  Hart,  Miller,  the  bank 
and  Ellwanger  made  an  arrangement  that  the  sheriff  should 
sell  the  property  hy  virtue  of  the  four  executions,  and  that  the 
proceeds  of  the  sale  should  be  ai)plied  jrro  rata  thereon.  The 
property  brought  at  the  sheriff's  sale  $20,(KM),  which  was  its 
full  value,  and  that  suiii  was  applied  according  to  the  agree- 
ment. The  judgments  in  favor  of  Hart,  Miller  and  the 
bank  were  in  the  aggregate  for  some  §20,000,  and  the  pro- 
perty sold  was  not  sufficient  to  satisfy  the  three  exe- 
cutions first  levied,  and  all  that  Ellwanger  received  of  the 
proceeds  of  the  sale  he  received  by  virtue  of  the  agree- 
ment made  with  the  other  execution  creditoi-s.  Upon 
these  facts  the  ])laintiff  claims  es[)ecially  that  the  judg- 
ment of  Ellwanger  was  in  violation  of  the  statute  and 
void,  and  as  the  sale  was  made  under  all  the  judgments  it 
^vas  illegal  and  void.     It  is  quite  true  that  the  judgment  of 
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Ellwanger  stands  upon  a  different  footing  from  the  others.  It 
was  obtained  in  consequence  of  the  affirmative  action  of  the 
corporation  taken  for  the  express  purpose  of  giving  him  some 
advantage  in  \Xs  property.  We  will  assume,  without  deciding 
it,  that  that  judgment  was  in  violation  of  the  statute  and, 
therefore,  void  {Kinifdey  v.  First  J^at  Bank^  31  Hun,  329)  ; 
and  yet  the  sale  for  that  reason  was  not  illegal  and  void.  The 
vahd  executions  had  the  prior  lien  and  right,  and  as  they 
were  of  greater  amount  than  the  whole  of  the  corporate  prop- 
erty sold,  the  presence  of  the  invalid  execution  in  the  hands 
of  the  sheriff  could  work  no  harm.  The  valid  executions 
uphold  and  justify  the  sale,  and  the  sale  must  be  referred  to 
them  if  the  other  execution  was  void.  Even  if  Ellwangers'' 
execution  had  been  valid,  he  could  not  legally  have  received 
one  dollar  from  the  proceeds  by  virtue  thereof,  as  all  the 
property  levied  on  was  insufficient  to  satisfy  the  three  execu- 
tions having  the  prior  right.  This  is  unlike  the  case  of  a  tax 
sale  where  real  estate  is  sold  for  taxes,  some  of  which  are 
illegal,  l)ecause  there  is  the  right  in  such  a  case  of  redemption 
which  could  not  be  exercised  except  by  the  payment  of  the 
illegal  tax.     {^People  v.  Ilayadom^  104.  N  Y.  516.) 

Therefore,  witliout  considering  other  objections  to  the  judg- 
ment which  have  been  ably  argued  and  fully  presented  in  the 
learned  briefs,  we  are  of  opinion  that  the  judgment  against 
the  appellants  should  be  reversed  and  a  new  trial  granted^ 
costs  to  abide  event. 

All  concur. 

Judgment  reversed. 


Thomas  Lacy,  Respondent,  ^v.  Sophronia  A.  Getman,  aa 

Executrix,  etc..  Appellant. 

While  the  common-law  rule  that  the  contract  relations  of  master  and 
servant  are  dissolved  by  the  death  of  either  party,  has  been  limited,  it 
8tiU  applies  in  cases  in  which  the  relation  may  be  deemed  purely  per- 
sonal and  involves  neither  property  rights  nor  independent  action  ;  It 
applies  both  to  the  contract  of  the  master  and  to  that  of  the  servant,  and 
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includes  as  well  cases  where  the  services  are  those  of  unskilled  as 
where  they  are  of  skilled  labor. 
Plaintiff  contracted  orally  with  McM.,  defendant's  testator,  to  work 
upon  his  farm  as  an  ordinary  farm  laborer  for  one  year,  com- 
mencing in  Marcli.  Plaintiff  enten^  upon  the  service  and  worked 
under  the  direction  of  McM.  until  in  July  when  the  latter  died,  leading 
a  will  by  which  he  gave  liis  widow  a  life  estate  in  the  farm  and  the  use 
and  control  for  life  of  all  his  personal  property  in  the  house  and  on 
the  farm.  Plaintiff  knew  in  a  general  way  the  t«rms  of  the  will ;  he 
continued  on  without  being  hired  or  employed  by  McM.'8  executrix 
until  the  close  of  the  year,  doing  the  farm  work  under  the  direction  of 
the  widow.  In  an  action  against  the  executrix  to  recover  for  his  services 
for  the  whole  year,  ?ield,  that  upon  the  death  of  McM.  the  contract 
terminated,  and  the  plaintiff  was  only  entitled  to  recover  the  proportion- 
ate amount  earned  at  the  death  of  McM. 

(Argued  December  19,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  dei>artment,  entered  upon  an  order 
made  July  2,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict,  and  affinned  an  order  deny- 
ing a  motion  for  a  new  trial. 

The  nature  of  tlie  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

J^l&?i  It,  Brown  for  appellant.  Where  performance  of  a 
contract  for  personal  services  is  rendered  impossible  by  the 
death  of  one  of  the  parties,  no  recovery  can  be  had  for  services 
not  already  rendered.  {Farrow  v.  Wilson^  L.  K.  [4  C.  P.] 
744 ;  People  v.  G.  If.  Z.  I?i^.  Co.,  91  K.  Y.  174 ;  Bab- 
(YM'i-  V.  Goodrich^  3  How.  Pr.  62,  53 ;  Lacy  v.  Getman^  id. 
250;  Austin  \.  Monroe,  4: 'Ld.Ti&,^1\  47  N.  Y.  360;  Boast 
v.  Firth,  L.  R.  [4  C.  P.]  1 ;  71  K  Y.  44;  Wolf\.  Howes,  20 
id.  197;  24  Barb.  174,  ^io^-,  Fahey  v.  North,  19  id.  341; 
('larky.  Gilbert,  32  id.  576,  581 ;  26  K  Y.  279  ;  Spalding y. 
liona,  71  id.  40 ;  Seymour  v.  Caygar,  13  Hun,  29 ;  Farrow  v. 
Wilson,  L.  R.  [4  C.  P.]  743.)  This  action  is  brought  against 
the  executor  as  such  and  not  against  her  upon  any  individual 
lial)ilitv  incurred  l)y  her  in  the  administration  of  the  estate. 
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The  question  of  liability,  tlieref ore,  rests  upon  the  original  con- 
tract exclusively,  and  not  upon  any  subsequent  dealings  between 
the  plaintiff  and  the  executor.  {Ferrin  v.  Myrick^  41  !N.  Y. 
315.) 

TK  A,  Nim%  for  respondent.  The  death  of  the  employer 
did  not  terminate  the  contract;  death  was  a  condition  which 
would  not  affect  it  except  by  express  stipulation.  {Toitip^ 
kins  V.  Dudley^  25  K.  Y.  272 ;  W!IIia?ns  v.  Yariderbilty 
25  id.  217;  Booths.  S,  D.  li,  M.  Co,,m  id.  487;  De;)^ 
ter  V.  NorUm,  47  id.  62 ;  Wheeler  v.  O,  If.  Z.  Ins.  Co.,  82 
id.  543;  Devlm  v.  Jfayor,  etc.,  63  id.  14-18.)  The  only 
exception  to  the  rule  of  law  above  stated  is  in  tlie  case  of  a 
contract  contemplating  skilled  personal  services.  {Wolfe  v. 
Ilmoes,  26  N.  Y.  197;  Spaldhuj  v.  liosa,  71  id.  40;  Devlin 
Y.  Mayor^  eti\,  63  id.  14-18 ;  People  v.  G.  M.  L.  Ins.  Co.,  91 
id.  179-180;  1  Pars,  on  Cont.  [7th  ed.]  145.)  The  contract 
in  the  case  at  bar  contemplated  unskilled,  ordinary  farm  labor, 
and  does  not  fall  within  the  exceptions  above  noted.  {Martin 
v.  Hunt,  1  Allen,  418  ;  71  N.  Y.  40;  Quick  v.  Ludhamny  3 
Bulst.  30;  Went  worth  v.  Cook,  11  A.  &  E.  42.)  .  It  is  an 
elementary  principle  of  the  law  governing  contracts  that 
"when  the  contract  is  executory  in  its  nature,  and  a  per- 
sonal representative  can  fairly  and  sufficiently  execute  all 
that  the  original  contractor  could  have  done,  it  is  not  ter- 
minated by  the  death  of  either  of  the  contracting  parties." 
(1  Pars,  on  Cont.  [7th  ed.]  145 ;  Martin  v.  Hunt,  1  Allen, 
418  ;  Wentworth  v.  Cook,  11  A.  &  E.  42  ;  Wolfe  v.  Howes, 
20  X.  Y.  197-200  ;  Spalding  v.  Rosa,  71  id.  40 ;  Wheeler  v. 
C.  M.  L.  Ins.  (■o.,  82  id.  543-550;  3  Williams  on  Exrs. 
1826-7.) 

T^iNCH,  J.  The  relation  of  master  and  servant  is  no  longer 
bounded  by  its  original  limits.  It  has  broadened  with  the 
advance  of  civilization  until  the  law  recognizes  its  existence  in 
new  areas  of  social  and  business  life,  and  yields  in  many 
directions  to  the  influence  and  necessities  of  its  later  surround- 
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ings.  When,  therefore,  it  is  said  generally,  as  the  commentar 
tors  mostly  agree  in  saying,  that  the  contract  relations  of 
principal  and  agent,  and  of  master  and  servant,  are  dissolved 
jby  the  death  of  either  party,  it  is  very  certain  that  the  state- 
nent  mnst  be  limited  to  cases  in  which  the  relation  may  be 
leemed  purely  personal,  and  involves  neither  property  rights 
tior  independent  action.  Beyond  that,  a  further  limitation  of 
the  doctrine  is  asserted,  which  approaches  very  near  to  its 
utter  destruction,  and  is  claimed  to  be  the  result  of  modem 
adjudication.  That  limitation  is  that  the  rule  applies  only  to- 
the  contract  of  the  sei*\'^ant,  and  not  to  that  of  the  master,  and 
not  at  all,  unless  the  service  employed  is  that  of  skilled  labor 
peculiar  to  the  capacity  and  experience  of  the  servant 
employed,  and  not  the  common  possession  of  men  in  general ;. 
and  it  is  proposed  to  adopt  ae  a  standard  or  test  of  the  limita- 
tion an  inquiry  in  each  case  whether  the  contract  on  the  side 
of  the  master  can  be  performed  after  his  death  by  his  repre- 
sentatives substantially,  and  in  all  its  terms  or  requirements,  or 
cannot  be  so  performed  without  violence  to  some  of  its  inlierent 
elements. 

The  agitation  of  that  question  has  kept  the  present  case  pass- 
ing like  a  shuttle  between  the  trial  and  the  appellate  courts, 
until  it  has  been  tried  four  times  at  the  circuit  and  reviewed 
four  times  at  General  Term,  and  at  last  has  been  sent  liere  in 
the  hope  of  securing  a  final  repose. 

The  fa(*.t8  are  few  and  undisputed  on  this  appeal.  The 
plaintiflF,  Lacy,  contracted  orally  with  defendant's  testator, 
McMahan,  to  work  for  the  latter  upon  his  farm,  doing  its 
appropriate  and  ordinary  work  for  a  period  of  one  year  at  a 
compensation  of  two  hundred  dollars.  T^ac'y  entered  upon  the 
service  in  March,  doing  from  day  to  day  the  work  of  the  farm 
under  the  direction  of  its  owner,  until  about  the  middle  of 
Julv,  when  McMahan  died.  By  his  will  he  made  the  defend- 
ant  executrix,  but  devised  and  l>equeat]ied  toliis  widow  a  life 
estate  in  the  farm,  and  the  use  and  control  of  all  his  personal 
property  whatsoever  in  the  house  and  on  the  farm,  during  the 
term  of  her  natural   life.     Lacy   knew  in  a  general   way  the 
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terms  of  the  will.  He  testifies  that  he  knew  that  it  gave  to 
the  widow  the  use  of  the  farm  and  that  she  talked  with  him 
about  the  personal  property.  It  is  admitted  that  the  execu- 
trix did  not  hire  or  employ  liim,  but  he  continued  on  to  th6 
close  of  the  year,  doing  the  form  work  under  the  direction  of 
the  widow  until  the  end  of  his  full  year.  He  sued  th^ 
executrix  upon  his  contract  with  the  testator,  and  has  recovered 
the  full  amount  of  his  year's  wages.  From  tliat  decision  th6 
executrix  appeals,  claiming  that  the  judgment  should  have  beefi. 
limited  to  the  proportinate  amount  earned  at  the  death  of 
McMahan,  and  that  the  death  of  the  master  dissolved  the 
contract. 

It  is  obvious  at  once  that  an  element  has  come  into  the  case 
as  now  presented,  which  was  not  there  when  the  General  Term 
first  held  that  the  contract  survived.  It  now  appears  that  the 
executrix  could  not  have  performed  her  side  of  the  contract 
at  all  after  the  death  of  McMahan,  by  force  of  her  official 
authority,  because  she  had  neither  the  possession  of  the  farm 
or  personal  property  upon  it,  and  no  right  to  such  possession 
during  the  life  of  the  widow.  She  had  no  power  to  put  het 
servant  upon  the  land,  or  employ  him  about  it,  and  in  her 
representative  character  she  had  not  the  slightest  interest  in 
his  service  and  could  derive  no  possible  benefit  from  it.  The 
plaintiffs  labor,  after  the  death  of  McMahan,  was  necessarily 
on  the  farm  of  the  widow,  by  her  consent,  for  her  benefit,  and 
under  her  direction  and  control,  and  equitably  and  justly 
should  be  a  charge  against  her  alone.  The  test  of  power  t6 
perform  on  the  part  of  the  personal  representative  of  the 
deceased  fails  in  the  emergency  presented  by  the  facts,  except 
possibly  upon  proof  of  the  consent  of  the  widow. 

We  have  then  the  peculiar  case  of  a  contract  made  to  work 
fa?*  McMahan  and  under  his  direction  and  control,  which  eould 
not  be  performed  because  of  his  death,  transmuted  into  a 
contract  to  work  for  Mrs.  Getman  upon  a  farm  which  she  did 
not  possess  and  had  no  right  to  enter;  and  performed  by 
working  for  the  widow  and  under  her  direction  and  control 
alone  ;  and  this  because  of  the  supposed  rule  that  the  contract 
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survived  the  deatli  of  the  master  nnd  remained  Wnding  upon 
his  persona]  representatives. 

It  fe  true  that  some  interest  in  tlie  personal  property  on  the 
ferin.  is  claimed  to  have  vested  in  the  executrix,  notwithstanding 
the  tenns  t>f  the  will,  and  the  inventory  filed  by  her  is  appealed 
to,  and  the  necessity  of  a  report  to  the  personal  property  with 
which  to^pay  debts.  There  is  no  proof  that  the  testator  owed 
any  debts,  and'  theiuYentory  covers  nothing  as  to  which  Lacy's- 
kJ>orwas  requisite  or  necessary-,  except  possibly  some  corn  on 
the  grouTid  valued  at  eighteen  dollars.  All  the  grain  inven- 
toried was  in  the  barn,  needing  only  to  Ikj  threshed,  and  must 
be  assumed  to  have  been  there  when  testator  died ;  and  the 
other  property  consisted  of  farm  tools  and  a  cow  and  horse,  to 
the  use  of  whic'li  the  widow  wfis  entitled  and  which,  if  sold  to 
pay  j)()ssible  debts,  would  have  left  tlie  sei'vant  without  means 
of  doing  his  work  and  with  nothing  to  do,  unless  for  the  widow. 
So  that  the  bald  question  is  presented  whether  the  contract 
survived  the  testator's  death  and  bound  his  executrix,  who  was 
without  power  or  authority  of  her  own  to  i)erfonn,  and  had 
no  interest  in  performance. 

It  seems  to  be  conceded  that  the  death  of  the  servant  dis- 
solves the  contract.  (  Woffe  v.  IFove^^  20  N.  Y.  197  ;  SpaulJ- 
ing  V.  liosa^  71  id.  40  ;  Derfin  v.  Mat/or,  etc.^  68  id.  14 ;  Fahy 
V.  Xorth,  19  Barb.  341 ;  Clark  v.  OilberU  32  id.  576  ;  Seymour 
V.  ('n(j<je/\  13  Ilun,  29;  Bo(M  v.  Flrtli,  L.  R.  [4  0.  P.]  I.) 
Almost  all  of  these  cases  were  marked  bv  the  circumstance 
that  the  services  belonged  to  the  class  of  skilled  labor.  In 
such  instances  the  impossibility  of  a  substituted  service  by  the 
rej)resentative  of  the  servant  is  very  a|)parent.  The  master 
has  selected  the  servant  by  reason  of  his  personal  qualifica- 
tions, and  ought  not,  when  he  dies,  .to  abide  the  choice  of 
another  or  accept  a  service  which  he  does  not  want.  While 
these  cases  possess,  with  a  single  exception,  that  characteristic, 
I  do  not  think  they  de])end  upon  it.  Fohey  v.  North  was  a 
contract  for  farm  labor,  ended  bv  the  sickness  of  the  servant, 
and  quite  uniformly  the  general  rule  stated  is  that  the  servant's 
agreement  to  render  ]>ersonal  services  is  dissolved  by  his  death. 


1890.]  Lacy  v.  Getman.  115 


Opinion  of  the  Court,  per  Finch,  J. 


There  happens  a  total  inability  to  perform ;  it  is  without  the 
servant's  fault ;  and  so  further  performance  is  excused  and  the 
contract  is  apportioned.  If  in  this  case,  Lacy  had  died  on 
that  day  in  July,  his  representative  could  not  have  performed 
his  contract.  McMahan,  surviving,  would  have  been  free  to 
say  that  he  bargained  for  I^cy's  services,  and  not  for  those  of 
another  selected  and  chosen  by  strangers,  and  either  the  con- 
tract would  be  broken  or  else  dissolved.  I  have  no  doubt  that 
it  nmst  be  deemed  dissolved,  and  that  the  death  of  the  servant, 
bound  to  render  personal  services  under  a  personal  control, 
ends  the  contract,  and  irrespective  of  the  inquiry  whether  those 
services  involve  skilled  or  common  labor.  For,  even  as  it 
respects  the  latter,  the  servant's  character,  habits,  capacity 
industry,  and  temper,  all  enter  into  and  affect  the  contract 
which  the  master  makes,  and  are  material  and  essential  where 
the  service  rendered  is  to  be  personal  and  subject  to  the  daily  j 
direction  and  choice  and  control  of  the  master.  He  was  willing 
to  hire  Lacy  for  a  year ;  but  Lacy's  pei*sonal  representative,  or  a 
laborer  tendered  by  him,  he  might  not  want  at  all  and  at  least 
not  for  a  fixed  period,  preventing  a  discharge.  And  so  it  nmst 
be  conceded  that  the  death  of  the  servant,  employed  to  render 
personal  services  under  the  master's  daily  direction,  dissolves  the 
contract.     {Baicock  v.  Goodrich^  3  How.  Pr.  [N.  S.]  53.) 

But  if  that  ])e  so,  on  what  principle  shall  the  master  be 
differently  and  more  closely  boimd?  And  why  shall  not  his 
death  also  dissolve  the  contract  (  There  is  no  logic  and  no  jus-  ] 
tice  in  a  contrary  rule.  The  same  reasoning  which  relieves  tlie 
servant's  estate  relieves  also  the  master's,  for  the  relation  con- 
stituted is  personal  on  both  sides  and  contemplates  no  substi- 
tution. If  the  master  selects  the  servant,  the  servant  chooses 
the  master.  It  is  not  evervone  to  whom  he  will  bind  himself 
for  a  year,  knowing  that  he  nmst  be  obedient  and  render  the 
services  required.  Submission  to  the  master's  will  is  the  law 
of  the  contract  which  he  meditates  making.  He  knows  that  a 
promise  by  the  servant  to  obey  the  lawful  and  reasonable 
orders  of  his  master  within  the  scope  of  his  contract  is  implied 
by  law ;  and  a  breach  of  this  promise  in  a  material  matter  jus- 
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tifies  the  master  in  discharging  him.  {King  v.  SL  John^  DevizeSy 
9  B.  &  C.  896.)  One  does  not  put  himself  in  such  relation  for 
a  fixed  period  without  some  choice  as  to  Vhom  he  will  serve. 
The  master's  habits,  character,  and  temper  enter  into  the  con- 
sideration of  the  servant  before  he  binds  himself  to  the  service^ 
just  as  his  own  personal  characteristics  materially  affect  the 
choice  of  the  master.  The  service,  the  choice,  the  contract  i 
are  pergonal  upon  both  sides,  and  more  or  less  dependent/ 
upon  the  individuality  of  the  contracting  parties,  and  the  rule} 
applicable  to  one  should  be  the  rule  which  governs  the  other.^^ 

If  now,  to  such  a  case  —  that  is  to  the  simple  and  normal 
relation  of  master  and  servant,  involving  daily  obedience  on 
one  side  and  constant  direction  on  the  other  —  we  apply  the 
suggested  test  of  possibility  of  performance  in  substantial 
accord  with  the  oontracty  the  result  is  not  different.  It  is  said 
that  if  the  master  dies  his  representatives  have  only  to  pay, 
and  anyone  may  do  that.  But  under  the  contract,  that  is  by 
no  means  all  that  remains  to  be  done.  They  must  take  the 
place  of  the  master  in  ordering  and  directing  the  work  of  the 
farm,  and  requiring  the  stipulated  obedience.  That  may  prove 
Xb  effect  a  radical  change  in  the  situation  of  the  servant,  as  it 
seems  to  have  done  in  the  present  case,  leading  the  plaintiff  to 
the  verge  of  refusing  to  work  further  for  either  widow  or 
executrix,  whose  views  apparently  jangled.  The  new  master 
cannot  perform  the  employer's  side  of  the  contract  as  the 
deceased  would  have  performed  it,  and  may  vary  so  far,  from 
incapacity  or  fitful  temper  or  selfish  greed,  as  to  make  the 
situation  of  the  servant  materially  and  seriously  different  from 
that  which  he  contemplated  and  ^or  which  he  contracted. 

We  are,  therefore,  of  opinion  that  in  the  case  at  bar  the 
contract  of  service  was  dissolved  by  the  death  of  McMahan, 
and  his  estate  was  only  liable  for  the  services  rendered  to  the 
date  of  his  death. 

The  judgment  should  be  reversed  and  a  new  trial  granted 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Annie  Carr  as  Executrix,  etc.,  Appellant,  v.  John  C.  Rischeb, 

Respondent. 

It  seems  an  action  against  a  director  of  a  corporation  organized  under  the 
Genenil  Manufacturing  Act  (Chap.  40,  Laws  of  1848)  to  recover  a  debt  due 
from  the  company  because  of  failure  of  defendant  to  make  and  file  an 
an*^ual  report  as  required  by  the  act  (§  12)  is  a  penal  action  and  "abates 
upon  the  death  of  either  party  before  verdict. 

But  when  judgment  is  rendered,  the  original  wrong  is  merged  therein 
and  the  judgment  becomes  property  with  all  the  attributes  of  a  judg- 
ment in  an  action  ex  contractu. 

The  action,  therefore,  does  not  absolutely  abate  upon  death  of  the  defendant 
after  judgment. 

Nor  does  a  reversal  of  the  judgment  by  the  Greneral  Term  strike  it  out  of 
existence  for  every  purpose  ;  although  a  new  trial  may  not  be  had,  the 
judgment  may  be  restored  on  appeal  to  this  court  and  the  action  may 
be  continued  for  that  purpose. 

It  seems  in  case  the  death  occurs  after  appeal  to  this  court  from  an 
order  of  the  General  Term  reversing  the  judgment,  and  the  legal 
representatives  of  the  decedent  are  not  substituted,  this  court  must 
take  action  as  prescribed  by  the  Code  of  Civil  Procedure  (§  1298) 
where  either  party  dies  pending  an  appeal. 

Reported  below,  50  Hun,  147. 

(Argued  December  20,  1889  ;  decided  January  14,  1890.) 

Motion  to  dismiss  appeal  from  order  of  the  General  Term 
of  the  Supreme  Court  in  the  first  judicial  department  made 
November  23,  1888,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

The  facts  so  far  as  material  are  stated  in  the  opinion. 

Joh/i  IL  F.  Arnold  for  appellant.  That  the  negotiable 
bonds  in  suit,  regular  on  their  face,  were  regularly  issued,  is 
presumed  as  a  matter  of  law.  The  formalities  necessary  to 
give  validity  to  \\\^  bonds  prior  to  issuing  them  are  presumed 
to  have  been  duly  complied  with.  (Lawson  on  Pres.  Ev.  62  ; 
Jone^  V.  G,  Co.,  101  U.  S.  622 ;  Elhworth  v.  &  Z.  cfe  T.  IL 
R,  R.  Co,,  33  Hun,  7 ;  Curtiss  v.  LeavitU  15  N.  Y.  1 ;  Mar- 
tin V.  N,  F,  I\  M,  Co.,  44  Hun,  130 ;  I\  R.  R.  Co.  v.  Leivis, 
33  Penn.  St.  33;  Trustees,  etc.,Y.  MeKeehnie,  90  N.  Y.  618; 
Sohmon^H  Lodge  v.  Montmolin.  58  Ga.  547.)     The  seal  on  the 
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bonds  in  suit  is  duly  proved,  and  is  presumed  to  have  been 
regularly  affixed.  {Barat  v.  Empie^  5  N.  Y.  33 ;  Stephens  on 
Ev.  130,  420 ;  McPherrmn  v.  Bathhone,  11  Wend.  97 ;  5  Cow. 
485 ;  9  id.  148  ;  2  Starkie  on  Ev.  341 ;  SoloTnorCs  Lodge  v. 
Montmolin^  58  Ga.  547 ;  Trustees^  etc,  v.  McKechnle^  19  Hun, 
62 ;  Tenny  v.  Z.  Co.,  43  X.  II.  343 ;  Steboim  v.  Merrltt,  10 
Cush.^27,  34;  Angel  &  Ames  on  Corp.,  §§  217,  224,  226; 
Commercial  Bk,  v.  KoHwright^  22  Wend.  345;  Loveti  v.  S. 
S,  M.  Co.^  6  Paige,  54 ;  Johmm  v.  Bunh,  3  Barb.  Ch.  207 ; 
Bk,  of  Venjenne^  v.  WUson,^  7  Hill,  91,  95;  Angel  &  Ames 
on  Corp.,  §  224 ;  Baed  v.  Bradley,  17  111.  321 ;  Brmcnker  v. 
Atkins,  Skin.  2  ;  Iloyt  v.  Thotnjhnon,  5  is.  Y.  385  ;  Mill  Dam 
Foundry  Co.  v.  Hotkey.,  21  Pick.  417;  Corriyan  v.  T.  I).  F. 
Co.,  5  N.  J.  Eq.  52 ;  Trusteei^^  etc,  v.  McKecJuiie,  19  Hun, 
62;  McKay  y.  Lai<her,  hi)  id.  383;  HaJly.  Van  Vrankeriy 
28  id.  403.)  The  obligation  of  the  company  to  pay  the  l>ond8 
in  suit  was  a  debt  within  the  meaning  of  the  statute.  {People 
V.  Snyder,  41  X.  Y.  397 ;  51  Barb.  589 ;  Leygett  v.  Bank,  24 
K  Y.  291 ;  Jo7}e,s  v.  Barlow,  62  id.  202,  212;  3  Blackstone's 
Comm.  154;  2  Hill,  220;  Vincent  v.  Sandf<,  1  J.  &  S.  511; 
58  K  Y.  673;  Vernon  v.  Pabner,l6  id.  231;  14  Wkly. 
Dig.  324 ;  Jo?ies  v.  Barlow,  62  N.  Y.  204 ;  Andrews  v. 
Murray,  9  Abb.  Pr.  8 ;  Be7in.y  v.  3f.  Co.,  2  Hill,  233 ;  Gar- 
riso7i  V.  Howe,  3  E.  D.  Smith,  458.)  The  corporation 
was  liable  to  pay  the  bonds  without  proof  of  sealing  at 
all  —  the  instruments  being  apparently  bonds  of  the  corpor- 
ation. (Angel  &  Ames  on  Corp.  [10th  ed.]  j$J$  219,  231,  236, 
237,  296 ;  Barry  v.  M.  E.  Co.,  1  Sandf.  Ch.  280 ;  Curtiss  v. 
I^avin,  15  N.  Y.  9,  62 ;  Smith  v.  Lau\  21  id.  296  ;  Daniel  on 
Neg.  Ins.,  §  382 ;  Leinhaufy.  Caiman,  110  N.  Y.  50,  54.)  The 
defendant's  contention  that  plaintiflE  was,  at  most,  only  entitled 
to  interest  on  the  amount  of  the  eleven  bonds  from  the  com- 
mencement of  the  action,  cannot  be  sustained.  (Blake  v.  (rrls- 
wold,  103  N.  Y.  430  ;  iTrinity  Ch nrch  v.  Vanderhilt,  98  id.  170 ; 
Smede^iw.  Iloughtalling,  3  Ca.  48  ;  People  v.  JVen)  York,  5  Cow. 
331 ;  1  Am.  L.  C.  497  ;  Spencer  v.  Pierce,  5  R.  I.  63  ;  Durfee 
V.  O'Brien,  6  N.  E.  R.  492 ;  Palmer  v.  Conly,  4  Denio,  374, 
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376 ;  Cutlers  v.  Jiuskin,  Skin.  363 ;  Crosset  v.  Ogilvi^,  5 
Brown's  P.  C.  527 ;  ColUge  v.  Harrison,  9  B.  &  C.  524 ; 
Potter's  Dwarris  on  Stat.  254 ;  North  v.  Wimjate,  Cro.  Car. 
559 ;  Mayor,  etc.,  v.  MVe7*rin(j,  Willes,  440 ;  Cmnpany  of 
Cutlers  V.  lixmVm^  Skin.  305.)  The  presumption  from  the 
evidence  is  that  no  annual  report  was  filed,  and  the  question 
as  to  tlie  filing  of  the  report  was  j)ro2)erly  taken  from  the 
jury.  {ManclevUle  v.  Reynolds,  68  N.  Y.  528  ;  5  Ilun,  338  ; 
Hall  V.  Kellogg,  16  ilieh.  135 ;  Lazier  v.  We-stvoit,  26 
JS".  Y.  146;  ^ymhl1us  v.  E.  I.  Co,,Z  East  192;  K'nuj  v. 
Hawhins,  10  id.  211,  216;  ^yood  v.  Morehouse,  45  N.  Y. 
368 ;  Briggs  v.  ^Vahlron,  83  N.  Y.  582,  585  ;  Braekett  v.  Gris- 
wold,  103  id.  430  ;  Broum  v.  Terry,  10  J.  &  S.  1  ;  2  K.  S. 
[2d  ed.]  573;  liogers  v.  Jackson,  19  Wend.  383;  Laws  on 
Pres.  Ev.  53 ;  Whart.  on  Ev.  §§  368,  1318 ;  Peojjh  v.  Pease, 
27  N.  Y.  45  ;  Coirwu  v.  Bradfcml,  9  Mete.  268 ;  1  (Treenl. 
on  Ev.  §  80 ;  Beardstoioi  v.  Virginias,  76  111.  44.)  The 
amendment  by  chap.  510,  Laws  1875,  did  not  relieve,  in  all 
ciises,  trustees  who  had  theretofore  become  liable  fi^r  the 
penalty  from  such  liability.  Moore  v.  3faasert,  49  N.  Y. 
332,335;  Ely  w.  Horton,  15  id.  595;  Trinity  Church  v. 
Vanderbilt,  98  id.  170;  Ve7mon,  v.  Palmer,  16  J.  &  S.  236?, 
IlalsteadY,  Dodge,  19  id.  169, 176 ;  Williams  v.  Potter.  2  Barb. 
316;  Palmer  v.Co7ih>y,  4  Den.  374  ;  Boicen  v.  Losee,  5  Hill, 
221 ;  Van  Rensselaer  v.  Snyder^  9  Barb.  302 ;  Shrereport  v. 
Cote,  129  U.  S.  36.)  The  General  Term  erred  in  reversing  the 
judgment  in  favor  of  plaintifE  herein.  ( Union  Bank  v.  J^ratt, 
36  N.  Y.  631  ;  C:)ode  Civ.  Pro.,  §  522 ;  Oechs  v.  Cook,  3  Duer, 
161 ;  3tiller  v.  White.  8  Abb.  [N.  S.]  46  ;  Peetor  v.  Clark,  78 
N.  Y.  21.)  The  statute  of  limitations  is  no  defense  to  this  action. 
(Code  Civ.  Pro.,  ^  401 ;  Hash  v.  (Jm^n.  109  H.  S.  371  ;  Xat. 
Bank  v.  Price,  33  Md.  487 ;  CuykmdaU  v.  Corning,  lo  Fed. 
Kep.  342.)  The  verdict  of  the  jury  upon  the  questions  sub- 
mitted to  them  should  be  held  conclusive  Ti)X)n  the  defendant. 
(Baylies  on  N.  T.  &  App.  343,  344 ;  Chen4>y  v.  P.  P.  Co.,  16 
Hun,  415 ;  Morss  v.  Sherrill,  63  Barb.  21 ;  Co?nrs.  v.  Backvs, 
29  How.  33 ;  Uohnan  v.  Dord,  12  Barb.  336.)    None  of  the 
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defendant's  exceptions  to  the  admission  of  testimony  were 
well  taken.  {Crooke  v.  Mali^  11  Barb.  2()5  ;  Walter  v.  JameSy 
XI  Wkly.  Dig.  508 ;  Pepper  v.  Halyht,  20  Barb.  429  ;  Snelly. 
Sndl,  3  Abb.  Pr.  430;  Jaelcmn  v.  Smith,  16  id.  201 ;  Smith 
V.  Floyd,  18  Barb.  522  ;  Edlmjton  v.  M,  Z.  Iuh,  Co.,  5  Hun, 
178;  Clark  Y.Bruce,  12  id.  272;  Lerhi  v.  Russell,  ^2  K. 
y.  251;  Traz-ef  v.  Kilpatrkk,  85  id.  413;  Mead  v.  .S7/(?a,  9S 
id.  122;  Briggs  v.  r//^^Z^/',  10  Hun,  583;  S,  1\  Co.  v.  ^lon- 
heimer,  9  J.  &  S.  184;  Bragne  v.  Lord,  Id.  193  ;  Sutherland 
V.  i\".  r.  (7.  cfe  ir.  B.  B.  B.Co.,  Id.  17;  MiUiner  v.  Zt/ca^,3 
Hun,  496;  Frwhiv.  xY.  a9.  C^o.,  8  Wkly.  Dig.  382.)  The 
exception  to  the  denial  of  the  motion  to  dismiss  the  complaint 
and  the  exeception  to  the  refusals  to  charge,  and  submit 
certain  questions  to  the  jury  were  not  well  taken.  (Cum- 
mings  v.  Webster,  43  Me.  192 ;  IlerHch  v.  Uoppock,  15  N. 
T.  409.)  The  order  of  revivor  was  properly  made,  and  any 
motion  to  dismiss  this  appeal  to  the  Court  of  Appeals  on  the 
ground  that  the  right  to  thus  appeal  did  not  survive  the 
death  of  plaintiff's  testator,  or  for  any  other  reason,  should 
be  denied.  {Bracketi  v.  Griswold,  103  N.  Y.  425  ;  Blake  v. 
Gri^wold,  104  id.  613;  Wood  v.  PhiUips,  11  Abb.  Pr.  [N.  S.] 
t ;  Gardner  v.  Barney,  24  How.  Pr.  467 ;  4  Abb.  [N.  S.] 
251 ;  HincMey  v.  Kreitz,  58  JNT.  Y.  583 ;  Codo  Civ.  Pro., 
§§  1294,  1296,  1298.) 

Thoiruis  G.  S/iearman  for  res])ondent.  This  court  has  been 
constantly  growing  more  emphatic  in  its  characterization  of 
an  action  against  a  trustee,  under  section  12,  of  tlie  act  of 
1848,  as  highly  penal.  {Garrmm  v.  Ifome,  17  N.  Y.  458;  W, 
A.  Co.  V.  Barlow,  63  id.  62;  Wiles  v.  Suydam,  64  id.  173; 
KrwxY.  Bcddvnn,  80  id.  610;  Br u re  v.  Piatt,  80  id.  379; 
Gadsden  v.  Woodward,  103  id.  242 ;  Whltaker  v.  Masterson, 
106  id.  280;  MUUr  v.  Whlte^  50  id.  137;  Dahney  v.  Stevens, 
10  Abb.  [K  S.]  39;  Van  Amlmrgh  v.  Baker,  81  N.  Y.  46; 
/^.  <&c.,  Co.  V.  Ilotchkiss^  82  id.  471 ;  lieed  v.  Keese,  5  J.  & 
S.  269 ;  60  K  Y.  616 ;  I)emmg  v.  PuleMton,  2  Kobt.  309 ;  55 
K.  Y.  655  ;   Cameron  v.  Senman  69  id.  398 ;  S.  ihc.    Q.   Co. 
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V.  BliH8^  29  id.  297.)  There  is  nothing  in  the  claim  of  this 
plaintiff  to  commend  it  to  the  favor  of  the  court.  On  the 
contrary,  it  ought  to  he  treated  with  disfavor  and  suspicion. 
Can-  y.  lihlver,  20  Abb.  [N.  C.J  176 ;  Brmon  v.  &inith,  13 
Hun,  408 ;  80  N.  Y.  650 ;  Pugli  v.  Hurtt,  52  How.  Pr.  22.) 
The  company  had  no  power  to  issue  these  bonds.  (Laws 
of  1864,  chap.  517;  Laws  of  1871,  chap.  481.)  Even  if  the 
company  had  power  to  issue  these  bonds,  the  plaintiff  did  not 
prove  that  they  were  ever  issued  or  authorized  by  the  com- 
pany. {D'Arcy  v.  T.  ih\,  R.  Co,,  4  II.  &  C.  463 ;  W,  A, 
Co.  V.  Barlmv,  68  N.  Y.  34 ;  Z.,  ft(\,  Ins.  Co.  v.  M.  F.  Ins. 
Co..,  7  Wend.  31 ;  Adriance  v.  lioome,  52  Barb.  399 ;  Dahney 
V.  Sf^^en^,  10  Abb.  [N.  S.]  39, 45  ;  Bislei/  v.  /.,  eto.,  B.  R.  Co., 
1  Hun,  202 ;  DeBost  v.  A.  P.  Co.,  35  id.  386 ;  McCuUongh 
V.  Mo88,  5  Den.  567;  W.  R.  R.  Co.  v.  Bayne,  11  Hun,  166 ; 
T5  N.  Y.  1;  Al^ander  v.  CanldweU,  83  id.  480.)  The 
trial  judge  erred  in  charing  the  jury,  that  the  seal  of  the 
corporation  to  the  bonds  in  suit  had  been  proved,  and  in  refus- 
ing to  submit  that  question  to  them,  as  he  did,  in  effect,  by 
telling  them  that  the  only  question  of  fact  to  be  submitted  to 
them  was  whether  Mr.  Risher  was  president  of  the  company 
at  the  time  when  the  bonds  were  made ;  and  the  defendant's 
exception  to  these  portions  of  the  charge  were  well  taken, 
(Jackson  v.  Pratt,  10  Johns.  381 ;  Manii  v.  Perdz,  2  Sandf. 
Ch.  257 ;  Den,  v.  Vreelandt,  7  N.  J.  I^w,  352 ;  Moises  v. 
Thmnpsan,  8  T.  R.  303 ;  F.,  etc.,  T.  Co.  v.  McCullough,  25 
Penn.  St.  303 ;  Leazure  v.  ILUlegas,  7  S.  &  R.,  313 ;  Foster 
V.  Shaw,  Id.  156.)  In  addition  to  establishing  the  existence 
of  the  debt  in  1867,  the  plaintiff  was  bound  to  show  that  the 
annual  report  for  that  year  was  not  filed.  {M.  L.  Ins.  Co.  v. 
jD^Zv,  87  K  Y.  257 ;  W.  A.  Co.  v.  Barhw,  io^  id.  34 ;  Chase 
V.  Ijord,  77  id.  1.)  It  was  an  indispensable  part  of  the  plaintiff's 
case  that  he  should  prov^e  affirmatively  that  the  defendant  was 
a  trustee  in  the  month  of  January,  1867,  when  he  claims  that 
the  annual  report  was  not  filed.  (  ir.  .4.  Co.  v.  Barloio,  68 
X.  Y.  34;  Brvcs  v.  Piatt.  80  id.  379;  Van  Amlurghr. 
Baker,  81  id  46;  P.,  etc.,  Co.  v.  Ilotchhiss,  82  id.  471 ;  Reed 
SiCKELS  — YoL.  LXXIV.  16 


122 


Carr  i\  Eischeb. 


[Jan., 


Statement  of  case. 


T.  Keese^  60  id.  ()16 ;  Deining  v.  Pidestm,  55  id.  655 ;  Bongh 
ton  V.  Giis^  21  id.  261.)     Tlie  bonds  in  suit  did  not  fall  within 
tlie  class  of  debts  for  wliicli  trustees  were  made  liable  by  the 
statute.     {Nimmons  v.  Ilermion^  2  Sweeney,  633  ;  Oviatt  v, 
Jfughes,  41  Barb.  541  ;  Jones  v.  Barlmo,  62  N.  Y.  203 ;  Duck" 
worth  V.  lioavh^  81  id*.  49;  Ilalght  r,  Naijlor  5  Daly  219; 
yincent    v.    Sofuh,  1    J.   &  S.    511  ;     Ylrtonj    Wehh    Co,    v. 
Beechev,  26  Ilun,  48  ;  S,  1\  T.  Church  v.  VanderVdU  98  N.  Y. 
1 70.)     The  section  of  tlie  statute  upon  which  the  plaintiiFs  cause 
of  action  depended  was  repealed  in  1875  ;  and  as  no  rights  were 
reserved  by  the  repealing  act,  except  in  actions  then  pending 
his  claim  for  this  penalty  fell  with  it.     (1^.  IF.  Co,  v.  Bt^^rher 
26  Hun,  48;  97  X.  Y.  651  ;  Knoxw  Bah/trhi,   80  id.    610 
McMaMter  v.  State,  103  N.  Y.  547,  551 ;  Unit^^d Staten  v.  Heath 
3  Cranch.  399  ;  Saitford  v.  Bennett,  24  N.  Y.  20  ;  Hariri ey  v 
Spragne,  10  Wend.  113;   Danh  v.  Van  Kleerh,  7  Johns.  477 
Bonne// Y,  Grlswo/d,  80  N.  Y.  128;  S,  1\  M,  Bl\  v.  B/iss 
35  id:  412;     ll^   A,  Co.  x.    Bar/otr,  63  id.   62;  ^^)^   id.    34 
TlVfey  V.  Sui/dam,  64  id.  173  ;  Eifnter/y  v.  Barhei\  65  id.  252 
Ely  V.  Ho/ton.  15  id.  595;    Moove  v.  Mausert,  49  id.  332.) 
If  there  was  evidence  tracing  tliese  bonds  through  the  hands 
of  tiTistees  of  the  company,  and  the  plaintiff  acquired  them 
without  paying  value,  he  had  no  better  title  than  these  tniS'. 
tees  had,  and  they,  being  themselves  in  default,  jus  much  as 
the  defendant,  could  not  recover  against  him,  and,  therefore, 
the  plaintiff  could  not.      (Kno;e  v.  Ba/dirln,  80  N.  Y.  610; 
Juist^r/y  V.  Barhet\  65  id.  252.)     It  was  palpable  error  to 
instruct  the  jury  that  they  could  not  bring  in  a  verdict  for  a 
smaller  amount  than   $24,970,  the  princi])al  of   the   eleven 
bonds,  with  interest  from  October,  1S()8.    {Stoh'H  v.  Stlrhneyj 
{)i\  N.  Y.  323,  32(;;   Braelett  v.  (innwo/d,  103  id.  425,  427; 
Weh/e  V.  llavdand,  42  How.  Pr.  399,  410;  B/ach  v.  C,  etc,^ 
IL  (\).,  45  Barb.  40,  43;  JilchnKotd  v.  /ironson,  5  Den.  56; 
JjA'eman   v.    (irlnne//,  5   Bosw.  625;    Thoma-n  v.   Wied,\4t 
Johns.  355  ;  Ilidehlnnon  v.  Brandy  <>  How.  Pr.  73,  77;  Benick 
V.   Orser,  4  Bosw.  384,  390 ;    Llttlejie/d  v.  Brown,  1  Wend. 
898,  401.)     No  special  motion  to  dismiss  the  aj)peal  is  neces- 
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sary.  (Code  Civ.  Pro.  §  1289.)  An  action  like  this,  for  a 
penalty  against  a  trustee  of  a  manufacturing  corporation,  is 
one  ex  ddieto  and  abates  with  the  death  of  either  party. 
{Stoker  V.  Siivhiey,  96  N.  Y.  823 ;  Brackett  v.  Ori^wold,  103 
id.  425 ;  BlaJce  v.  Gvwwold,  104  id.  (>13,  617.)  The  judg- 
ment having  l)een  reversed  and  the  Verdict  set  aside,  the 
action  stood  just  as  if  there  never  had  been  any  judgment 
or  verdict ;  and,  the  defendant  having  died  after  the  reversal^ 
no  right  of  property  remained  in  the  plaintiff  or  his  successors. 
{Ilohmaih  V.  St  John,  90  N.  Y.  461,  463;  Evans  v.  Cleve- 
land,  71  id.  461,  486,  488;  Thayer  v.  Bmid,  3  Mass.  296; 
Ireland  v.  Champney^  4  Taunt.  884;  Woodcock  v.  Bennett^  1 
Cow.  735-;  People  v.  Clarke,  10  Barb.  120,  143 ;  Benjamin 
V.  Smith,  17  Wend.  208;  KeUey  v.  Jewett,  34  Hun,  11; 
Pensthii  v.  Wilkin^,  22  J.  &  8.  146  ;  Smith  v.  Lynch,  12 
Civ.  Pro.  Rep.  348;  Wood  v.  Phillips,  11  Abb.  [N.  S.]  1; 
Code  of  Pro.  §  121 ;  Code  Civ.  Pro.  §§  764,  3343.)  The 
mere  fact  that  the  action  was  revived  in  the  name  of  the 
()laintiff's  executor  does  not  prevent  the  court  from  inquiring 
whether  such  revival  was  warranted.  (Arthur  v.  Grimt^oldj, 
2  Hun,  606 ;  60  N.  Y.  143;  Belmont  v.  E.  Ji,  Co.,  52  Barb. 
637 ;  Biggs  v.  Pursell,  24  N.  Y.  370,  378.) 

Eari^  J.  This  action  was  commenced  in  the  fall  of 
1886,  by  John  F.  Carr  against  John  C  Rischer.  It  was  tried 
at  a  circuit  in  January,  1888,  and  a  verdict  was  rendered 
for  the  plaintiff,  upon  which  a  judgment  was  entered  in 
his  favor  February  1,  1888,  for  $25,399.75.  Thereafter  the 
defendant  appealed  from  the  judgment  to  tlie  General  Term 
where  it  was  reversed  and  a  new  trial  was  granted,  tlie  formal 
order  of  reversal  being  entered  December  6,  1888.  On  the 
next  day,  December  seventh,  the  plaintiff  died  ;  and  there- 
after the  present  plaintiff,  as  his  executrix,  made  application 
to  the  court  for  an  order  reviving  the  action  and  substituting 
her  as  plaintiff,  and  the  order  was  granted.  She  then  on  the 
same  day  served  notice  of  appeal  to  this  court  and  within  a 
few  davs  thereafter  the  defendant  died. 
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The  representatives  of  the  defendant  now  move  to  dismiss 
tlie  appeal  on  the  ground  that  tlie  action  by  the  death  of  the 
parties  has  absokitely  abated  and  that  the  appeal  cannot  be 
further  prosecuted. 

Tlie  action  was  bi'ouglit  to  recover  the  amount  of  a  claim 
Against  a  manufacturing  company  organized  under  the  Gen- 
eral Manufacturing  Act  of  1848  on  the  ground  of  the  fail- 
ure of  Kisher  as  a  tnistee  of  the  company  to  make  and  file 
its  annual  report  as  required  by  the  act.  Tliis  is,  therefore,  a 
penal  action  properly  characterized  as  eu^  (Micto,  and  if  either 
party  had  died  at  any  time  before  verdict  it  would  liave  abso- 
lutely abated.  {Stohe^  v.  Stlckney^  90  N.  Y.  323  ;  Brobckett  v. 
OrUwold,  103  id.  425;  Blahs  v.  Griswold,  104  id.  613.) 

But  the  action  went  to  judgment  before  the  death  of  either 
party.  Tlie  original  wrong  was  merged  in  tlie  judgment,  and 
that  then  became  property  with  all  the  attributes  of  a  judg- 
ment in  an  action  ex  contractu.  Since  the  rendition  of  the 
judgment  the  controversy  between  the  parties  has  been 
over  the  judgment,  not  over  the  original  wrong.  After  the 
reversal  of  the  judgment  there  could  never  be  a  new  trial 
because  there  was  no  one  living  legally  bound  to  respond  for 
the  wrong,  or  who  could  legally  ask  for  its  redress.  The 
reversal  of  the  judgment  did  not  for  every  purpose  strike  it 
out  of  existence  as  if  it  had  never  had  being.  It  still  had 
a  potential  existence.  The  reversal  was  not  final.  The  law 
gave  opportunity  by  appeal  for  its  restoration,  and  thus  the 
controversy  over  the  judgment  as  property  could  be  con- 
tinued. The  plaint iif  by  the  appeal  seeks  to  fasten  upon  the 
representatives  of  the  deceased  defendant,  not  responsibility 
for  the  original  wrong,  but  for  the  judgment,  and  she  seeks 
not  to  recover  damages  for  the  wrong,  but  to  enforce  and 
realize  upon  the  judgment  as  an  asset  of  the  estate  which  she 
represents. 

We,  therefore,  perceive  no  reason  to  doubt  that  tlie  present 
■controversy  may  continue  without  violating  any  rule  of  law, 
And  for  this  conclusion  we  may  invoke  the  principle  laid  down 
in  WihkIw  PhillipMiW  Abb.  [X.  8.]  l),ivs  sufficient  authority. 
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That  was  an  action  for  assault  and   battery.      The   plain- 
tiflE  recovered  a  verdict  and  the  General  Term  set  it  aside  and 
ordered  a  new  trial,  and  then  the  plaintiff  died.     Afterward 
his  administratrix  appealed  to  this  court  from  the  order  grant- 
ing the  new  trial.     It  was  claimed  there  as  here  that  the  actiou 
had  abated.     But  Rapallo,  J.,  writing  the  opinion  of  the 
court  said :  "A  claim  for  damages  for  a  purely  personal  injury^ 
while  it  remains  unliquidated  and  unascertained  by  a  verdict, 
dies  with  the  person.     But  the  intent  of  the  section  (121) 
above  cited  seems  to  be  to  prevent  this  result,  after  the  claim 
has  been  ascertained  by  a  verdict.     In  that  case  the  verdict 
becomes  property  which  passes  to  the  representatives  of  the 
deceased,  as  a  judgment  would  at  common  law.     It  becomes 
a  duty  of  the  executor  or  administrator  to  defend  it  for  the 
benefit  of  the  estate.     If  set  aside  after  the  death  of  the  party 
there  seems  to  be  no  reason  why  the  representative  should  not 
be  entitled  to  prosecute  such  appeal  as  the  law  allows  for  the' 
purpose  of  having  it  restored.     He  is  not  in  such  a  case  prose- 
cuting an  action  for  the  original  tort,  but  is  endeavoring  to  save 
and  sustain  the  verdict.  So  long  as  the  right  to  review  the  action 
of  the  court  in  setting  aside  a  verdict  continues,  it  cannot  be  said 
that  the  verdict  is  absolutely  annihilated,  for  it  is  still  capable  of 
being  restored  to  life."  It  is  said  that  that  decision  was  made 
when  section  121  of  the  Code  of  Procedure  was  in  force,  which 
contained  this  language :  "After  a  verdict  shall  be  rendered  in 
an  action  for  a  wrong,  such  action  shall  not  abate  by  death  of 
any  party ;  but  the  case  shall  proceed  thereafter  in  the  same 
manner  as  in  cases  where  the  cause  of  action  now  survives  by 
law ; "  and  it  is  claimed  that  as  this  is  not  an  action  for  a  per- 
sonal injury,  the  plaintiff  can  have  no  benefit  from  section  764 
of  the  present  Code,  which  is  the  amended  substitute  for  the 
language  above  quoted.     It  was  the  purpose  of  the  provisions 
contained  in  both  sections  to  save  certain  actions  from  abate- 
ment after  verdict  and  before  judgment,  and  to  regulate  pro- 
ceedings upon  the  verdict  in  such  actions.     In  St7*vngha/in  v. 
Hilton  (111  N.  Y.  188),  after  we  had  reversed  the  judgment 
for  the  plaintiff,  we  held  that,  notwithstanding  section  121,  the 
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plaintiff  could  not  have  a  new  trial,  the  defendant  having 
died.  A  case  like  this,  where  judgment  has  been  entered  and 
the  controversy  is  over  that,  is  certainly  not  within  the  scope 
of  either  section,  and  its  disposition  must  depend  upon  the 
general  principles  of  law  above  alluded  to. 

The  legal  representatives  of  liischer  should,  therefore,  be 
substituted  in  his  place,  otherwise  we  must  take  action  under 
section  1298  of  the  Code.  Our  present  duty  is  simply  to  deny 
the  motion. 

All  concur. 

Motion  denied. 


The  People  ex  rel.  William  II.  McGrath,  Appellants,  v. 
The  Board  of  Supervisors  of  the  County  of  West- 
chester, Respondent. 

A  constable  or  sheriff  in  executing  a  certificate  of  a  judgment  of  conviction 
issued  to  him  as  prescribed  by  the  Code  of  Criminal  Procedure  (§§  721, 
725)  is  engaged  in  a  criminal  proceding  withing  the  meaning  of  the  act, 
"  to  reduce  the  number  of  town  officers  and  town  and  county  expenses," 
etc.  (Chap.  180,  Laws  of  1845,  as  amended  by  chap.  455,  Laws  of  1847), 
and  the  fees  and  expenses  of  the  officer  are  included  in  the  provisions  of 
said  act  (g  26,  as  amended),  charging  the  expenses  of  certain  criminal 
proceedings  under  the  grade  of  felony  upon  the  town  or  city  where  the 
offense  was  committed. 

Accordingly,  ht:ld,  that  the  account  of  a  constable  for  fees  and  expenses  in 
conveying  to  a  penitentiary  prisoners  convicted  and  sentenced  in  the 
Court  of  Special  Sessions  of  his  town  were  a  town  and  not  a  county 
charge,  and  so  that  a  refusal  of  the  board  of  supervisors  of  the  county 
to  audit  it  as  a  county  charge  was  proper. 

People  fj-  rel.  v.  J^fjx^rmsors  (67  N.  Y.  330),  distinguished. 

Reported  below,  58  Hun,  157. 

(Argued  January  13,  1890 ;  decided  January  21,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Conit  in  the  second  judicial  department,  made  June  28, 
1SS9,  which  reversed  an  order  of  Special  Term,  granting  a 
peremptory  writ  of  mandamus^  tlie  8ul)stance  of  wliich  and 
the  material  facts  are  set  forth  in  the  opinion. 
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Joseph  F,  Daly  for  appellant.  Charges  for  services  and 
expenses  in  conveying  criminals  to  jail  are  county  charges. 
{People  ex  rel.  v.  Super,^  18  Hun,  19;  1  R.  S.,  chap.  12,  p. 
978,  §  3.)  The  provision  of  the  Revised  Statutes  cited  has 
not  been  repealed  either  expressly  or  by  implication.  (2  R.  S. 
1078 ;  Laws  of  1847,  chap.  455,  §  25 ;  People  ex  rel,  v.  Snper.^ 
67  N.  Y.  330 ;  Ross  v.  Super,,  88  Ilun,  20  ;  Mark  v.  State, 
97  N.  Y.  572,  578 ;  Laws  of  1876,  cliap.  108,  §  3.)  If  tlie 
General  Tenn  is  correct  in  the  decision  of  the  case  at  bar, 
as  far  as  the  city  of  Yonkers  is  concerned,  the  Legislature 
has  created  the  anomaly  of  stiying  that  in  Yonkei's,  if  a 
member  of  the  police  force  should  convey  a  prisoner  to  the 
comity  jail,  the  charge  for  such  conveyance  should  be  a 
county  charge;  while,  if  a  constable  performs  the  same 
eervice,  the  charge  shall  be  a  town  charge.  (Laws  of  1881, 
chap.  184,  §  10.) 

Wiliiam  J,  liobertsmi  for  respondent.  Under  the  Revised 
Statutes  this  claim  would  have  been  a  county  charge,  but 
chai)ter  180,  section  26  of  the  Laws  of  1845,  as  amended  by 
chapter  455  of  the  I^ws  of  1847,  makes  this  claim  a  town 
charge  against  the  town  where  the  offense  was  committed,  and 
to  that  extent  modified  and  repealed  the  Revised  Statutes  in 
reference  to  such  charges.  (Laws  of  1845,  chap.  180,  §  26 ; 
Laws  of  1847,  chap.  455  ;  People  ex  rel.  v,  Supemnsors,  4 
Denio,  2(50.) 

Finch,  J.  The  relator  presented  a  claim  to  the  board  of 
supervisors  of  Westchester  county  for  fees  and  expenses  whicli 
accrued  to  him  as  a  constable  for  the  conveyance  of  prisoners 
to  the  Albany  penitentiary  who  had  been  convicted  and  sen- 
tenced in  the  Court  of  Special  Sessions  in  the  city  and  town  of 
Yonkers.  The  claim  was  disallowed  and  its  audit  refused  upon 
the  ground  that  it  was  a  town  and  not  a  county  charge.  The 
relator  thereupon  applied  for  a  peremptory  7//^/ /icZaz/i  2/5  requir- 
ing the  audit  of  his  claim  by  the  county  board,  which  was 
awarded ;  but  on  appeal  to  the  General  Term  the  action  of  the 
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Bupervisore  was  approved  and  the  relator's  claim  adjudged  to 
be  a  charge  only  against  the  town. 

The  Eevised  Statutes  enumerated  among  county  charges 
"  the  compensation  allowed  by  law  to  constables  for  attending 
courts  of  record,  and  reasonable  compensation  to  constables 
and  other  officers  for  executing  process  on  persons  charged 
with  criminal  offenses,  for  services  and  expenses  in  conveying 
criminals  to  jail."  (2  R.  S.  [8th  ed.]  1078.)  By  this  provision 
the  fees  of  town  and  countv  officers  in  criminal  esses  were 
alike  chargeable  to  the  county,  and  irrespective  of  the  grade 
of  the  offense,  the  court  which  exercised  its  jurisdiction,  or  the 
locality  of  the  criminal  act.  But  in  1845,  an  act  was  passed 
(chap.  180)  entitled  "  An  act  to  reduce  the  number  of  town 
officers  and  town  and  county  expenses,  and  to  prevent  abuses 
in  auditing  town  and  county  accounts,"  which  evidently  was 
intended  to  make  an  equitable  division  of  criminal  expenses  as 
between  tlie  towns  and  county,  and  for  that  purpose  took  into 
view  the  locality  and  grade  of  the  crime.  By  section  26  it 
was  enacted  that  "  all  fees  and  accounts  of  magistrates  and 
other  officers  for  criminal  proceedings  shall  be  paid  by  the 
several  towns  or  cities  wherein  the  offense  shall  have  been 
conunitted ;  and  all  accounts  rendered  for  such  proceedings 
shall  state  where  such  offense  was  committed,  and  the  board  of 
supervisors  shall  assess  such  fees  and  accounts  upon  the  several 
towns  or  cities  designated  by  such  accounts."  So  far  the  sec- 
tion distributed  nothing,  but  charged  all  fees  in  criminal  pro- 
ceedings upon  the  town  or  city  in  which  the  offense  w^as  com- 
mitted. An  exception,  however,  followed  in  these  words: 
"  But  nothing  herein  contained  shall  apply  to  cases  of  felonies 
or  where  the  proceedings  or  trial  for  the  offense  shall  be  had 
before  any  court  of  Oyer  and  Terminer  or  General  Sessions  of 
the  Peace ;  and  the  fines  imposed  and  collected  in  any  such 
cases  shall  be  credited  to  said  towns  or  cities  respectively." 
Tlie  effect  and  purpose  of  these  provisions  was  obvious.  The 
fees  in  the  criminaf  proceedings,  which  had  been  a  county 
charge,  were  distributed  between  the  county  and  the  towns 
upon  principles  which  were  supposed  to  be  equitable,  and  to 
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obviate  an  existing  abuse.  The  expense  in  proceedings  in 
felonies,  and  where  the  proceedings  or  trial  were  had  before 
the  Oyer  and  Terminer  or  General  Sessions  remained 
michanged  and  continued  to  be  a  county  charge,  but  the  fees 
for  all  other  proceedings  of  every  kind  became  a  charge  upon 
the  town  or  city  in  which  the  offense  was  committed.  That 
was  decided  very  soon  after  the  passage  of  the  act  in  People  ex 
rel,  V.  Supervisors  of  Ontario  (4  Denio,  260),  and  a  inandamus 
issued  in  accordance  with  such  construction.  The  minor 
offenses  of  which  the  local  court  of  the  town  or  city  had  juris- 
diction, and  which  were  committed  in  such  town  or  city 
originated  a  charge  against  the  locality,  to  balance  which  in 
some  measure  all  the  fines  imposed  were  diverted  to  the  town 
or  city  buWened  with  the  expenses,  while  the  graver  offenses 
which  were  felonies  or  redressed  in  the  Oyer  and  Terminer  or 
General  Sessions  brought  a  charge  upon  the  coimty. 

The  act  of  1845  was  amended  in  1847.  (Chap.  445.)  That 
amendment  struck  out  the  words  "provided  the  proceedings 
shall  be  had  within  the  county  in  which  such  offense  shall  have 
been  committed,"  and  added  a  new  provision  further  modify- 
ing the  distribution  of  criminal  expenses.  That  provision  is 
that  "  when  any  person  shall  be  bound  over  to  the  Oyer  and 
Terminer  or  court  of  Sessions,  or  committed  to  jail  to  await 
a  trial  in  either  of  said  courts,  the  costs  of  the  proceedings  had 
before  the  single  magistrate  shall  be  chargeable  upon  the  towns 
or  cities  as  aforesaid,  and  the  costs  of  the  proceedings  had  after 
the  person  shall  have  been  so  bound  over  or  committed  shall 
be  chargeable  to  the  county."  The  purpose  to  make  the 
expenses  follow  the  jurisdiction  and  the  locality  of  the  offense 
is  thus  made  very  manifest.  The  proceedings  in  the  local 
court  and  before  tlie  town  magistrate  are  a  burden  upon  the 
town  until  the  case  passes  to  the  broader  jurisdiction  of  the 
Oyer  and  Terminer  or  General  Sessions ;  and  where  it  never 
does  so  pass  but  remains  until  the  end  in  the  Special  Sessions 
the  whole  expense  of  the  entire  criminal  proceeding  is  put 
upon  the  town. 

The  courts  of  Special  Sessions  of  tlie  peace  had  an  origin 
SicKELS — Vol.  LXXIV.        17 
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back  of  the  Revised  Statutes,  but  are  not  and  never  have  been 
courts  of  record.  {People  v.  Kennedy^  2  Park  Cr.  Rep.  319  ; 
Code  of  Civ.  Pro.  §  3.)  They  liave  jurisdiction  to  tr}^  many 
minor  olfenses,  described  a£  misdemeanors  committed  within 
the  county  (Code  of  Crim.  Proc.  §  56),  and  such  other  juris- 
diction as  is  now  provided  by  special  statute  or  municipal 
ordinance  autliorized  by  statute.  And  so,  in  cities  and  villages 
a  very  large  portion  of  the  criminal  business  transacted  before 
tliem  consists  in  the  enforcement  of  municipal  ordinances,  and 
the  preservation  of  the  local  peace.  It  was  not,  therefore,  an 
unjust  or  imreasonable  discrimination  which  left  the  expenses 
of  a  trial  and  conviction  in  the  Special  Sessions  wholly  upon  the 
town,  as  also  the  preliminary  expenses  in  graver  cases  in  which 
bail  is  given  for  the  Oyer  and  Terminer  and  Sessions ;  and  the 
discrimination  itself  is  clearly  and  effectively  established. 

But  the  appellant  insists,  and  it  is  the  entire  scope  of  its 
learned  counsel's  argument,  that  taking  a  prisoner  to  jail  is  not 
a  criminal  proceeding  within  the  meaning  of  this  statute,  and 
cites  as  authority  the  case  of  People  ex  rel.  Van  Tarsal  v. 
Supervisors  of  Columhia  Co.  (67  N.  Y.  330).  The  contro- 
versy there  arose  over  the  bill  of  the  sheriff  for  the  board  of 
prisoners  confined  in  the  jail,  and  what  the  court  held  was  that 
the  act  did  not  embrace  the  fees  of  the  sheriff  as  jailer,  saying 
that  "  the  execution  of  a  sentence  of  imprisonment  cannot  be 
regarded  a  criminal  proceeding  within  the  meaning  of  the 
act."  It  is  quite  possible  to  say  that  a  criminal  proceeding 
ends  when  punishment  begins;  and  that  keeping  persons 
under  sentence  in  jail  and  furnishing  their  food  is  not  in 
any  just  sense  a  continuance  of  the  criminal  proceeding  which 
ended  when  the*imprisonment  began  ;  but  that  is  very  far  from 
justifying  a  ruling  that  the  act  of  the  constal)le  who,  upon 
receiving  a  certificate  of  the  judgment  of  conviction  \vith 
directions  to  execute  it  (Code  Crim.  Pro.  §§  721,725),  by  force 
of  that  warrant  conveys  the  prisoner  to  the  jail  or  peniten- 
tiary and  delivers  him  over  for  punishment  is  not  engaged  in 
a  criminal  proceeding.  It  is  utterly  impossible  for  us  to  say 
that.     Indeed,  the  provision  of  the  Revised  Statutes  upon 
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which  the  appellant  relies  as  specifying  what  are  county 
charges,  after  enumerating  among  them  "for  services  and 
expenses  in  conveying  criminals  to  jail "  adds  "  and  for  other 
services  in  relation  to  criminal  proceedings  for  which  no  spe- 
cific compensation  is  prescribed  by  law."  The  act  implies, 
what  I  think  cannot  be  otherwise,  that  conveying  a  criminal  to 
jail  is  one  service  in  a  criminal  proceeding,  of  which  there  are 
also  others.  Certainly  it  would  be  very  inconsistent  to  say 
that  a  constable  who  arrests  a  suspected  person  by  force  of  a 
warrant  directing  such  aiTest  renders  a  service  in  a  criminal 
proceeding,  while  the  same  constable  who  executes  another  war- 
rant requiring  him  to  commit  the  same  person  to  the  jail  or 
penitentiary  is  not  acting  in  a  criminal  proceeding.  That  his 
fees  in  the  latter  case  are  to  be  fixed  by  the  board  of  super- 
visors does  not  alter  the  character  of  the  service  or  change  the 
ultimate  liability. 

This  construction  of  the  statute  was  that  adopted  by  the 
General  Term,  and  seems  to  be  inevitable.  The  order  of  the 
General  Term  should,  therefore,  be  affirmed  with  costs. 

All  concur  except  Eabl,  J.,  absent. 

Order  affirmed. 


Elsie  R.  Feitner,  Kespondent,  v.  Kichabd  J.  Lewis  et  al., 

Appellants. 

Plaintiif  in  1836  joined  with  her  husband  in  a  mortgage  upon  his  land. 
In  1888  they  were  both  made  parties  to  a  suit  for  the  foreclosure  of  the 
mortgage.  No  copy  of  the  writ  of  subpoena  was  served  upon  her;  one 
was  served  upon  the  husband,  and  one  delivered  to  him  with  the  request 
to  hand  it  to  her;  she  was  at  the  time  under  age.  A  judgment  of  fore- 
closure and  sale  was  entered,  under  which  the  premises  were  sold.  The 
husband  died  in  1882.  In  an  action  to  recover  dower,  held,  that  under 
the  rule  and  practice  in  chancery  proceedings  in  force  at  the  time  of  the 
foreclosure,  personal  service  of  the  writ  upon  plaintiff  was  not  necessary, 
but  service  on  the  husband  was  a  good  service  on  both,  and  this  was  so 
although  she  was  at  the  time  under  age;  and  that,  therefore,  the  action 
was  not  maintainable. 

Feitner  v.  Lewis  (23  J.  &  S.  519),  reversed. 

(Argued  December  20,  1889;  decided  January  14,  1890.) 
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Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
May  7j  1888,  which  overruled  defendant's  exceptions,  denied 
a  motion  for  a  new  trial  and  directed  judgment  in  favor  of 
plaintiff  on  a  verdict. 

This  action  was  brought  to  recover  dower. 

The  plaintiff  in  1836  joined  with  her  husband  in  executing 
a  mortgage  upon  his  land.  In  1838  a  suit  for  the  foreclosure 
of  the  mortgage  was  instituted,  in  which  the  husband  and  wife 
were  made  parties  defendant.  A  copy  of  the  writ  of  subpoena 
wa^  served  upon  him,  and  a  copy  wa^  deUvered  to  him  with 
the  request  that  he  would  hand  it  to  her.  Judgment  of  fore- 
closure and  sale  was  entered  by  default  and  the  property  was 
sold  thereunder.  The  husband  died  in  1882.  This  action  was 
brought  by  plaintiff  in  1887.  The  mortgaged  premises  had, 
through  mesne  conveyances  since  the  acquisition  of  title  under 
the  foreclosure,  become  the  property  of  the  defendants. 

It  was  proved  that  at  the  time  of  her  marriage  the  plaintiff 
was  an  infant,  and  that  her  infancy  continued  to  a  date  subse- 
quent to  the  sale  in  foreclosure.  The  trial  judge  declined  to 
dismiss  the  complaint,  and  submitted  to  the  jury  the  question 
of  the  plaintiff's  age,  and  a  verdict  was  rendered  for  the  plain- 
tiff. The  trial  judge  ordered  the  exceptions  to  be  heard  in  the 
first  instance  at  General  Term.  It  was  held  there  that  the 
failure  to  serve  the  wife  personally  was  fatal  to  the  proceed- 
ings, and  the  judgment  against  her  was  void. 

T7io?nas  J,  Bush  for  appellant.  The  order  of  the  General 
Term  denying  the  defendant's  motion  for  a  new  trial  is 
reviewable  in  this  court.  (  Walker  Vi  Spencer^  86  N.  Y.  162 ; 
RaynoT  v.  Raynot\  94  id.  248  ;  Wald  v.  Baniii7)i^  26  N.  Y. 
S.  R.  457.)  Some  sanctity  should  be  given  to  judicial  pro- 
ceedings, some  time  limited  beyond  which  they  should  not  be 
questioned,  some  protection  afforded  to  those  who  purchased 
at  sales  by  judicial  process,  and  some  definite  rule  be  established 
by  which  property  thus  acquired  may  become  transmissible 
with  security  to  the  possessors.    (  Voorhees  v.  Jackson^  10  Pet. 


1890.]  Feitner  v.  Lewis  et  al.  133 

Statement  of  case. 

449;  Quin  v.  Wetherbee,  41  Cal.  427.)  The  Court  of 
Chancery  had  jurisdiction  of  the  subject-matter^  and  of  the 
parties  in  the  action  of  Purdy  v.  Feitner^  foreclosing  the 
mortgage.  (Thomas  on  Mort.  265 ;  Daniels  on  Eq.  Pr.  444 ; 
Barb.  Ch.  Pr.  60 ;  Ferguson  v.  Sviith,  2  John.  Ch.  139 ; 
Learnt  v.  Cruger^  1  Paige,  421 ;  Eckerson  v.  VoUmeVy  11 
How.  Pr.  42 ;  Kent  v.  Jacobs^  5  Beav.  48 ;  Selon  on  Pr.  91 ; 
Burton  on  Pr.  109 ;  Harrison's  Ch.  162  ;  Foote  v.  Lathrop^  53 
Barb.  183.)  To  enable  Mrs.  Feitner  to  successfully  overcome 
the  effect  of  the  judgment  in  the  suit  in  chancery,  the  judg- 
ment must  be  treated  as  absolutely  void.  (Freeman  on  Judg. 
§  125 ;  Hunter  v.  Lester,  18  How.  Pr.  347 ;  Myers  v.  Over- 
ton, 2  Abb.  Pr.  344 ;  Myers  v.  Wilson.,  1  Hilt.  259 ;  Alien 
V.  Ihmtington,  16  Am.  Dec.  702 ;  Whitaker  v.  Merrill,  28 
Barb.  526 ;  Brickhouse  v.  Sutton,  6  Am.  St.  497 ;  Scherr  v. 
Le  Ghrwage,  42  N.  W.  Rep.  616.)  The  decree  in  the  fore- 
closure against  Elsie  E.  Feitner,  treating  her  as  an  adult  and 
without  the  formality  of  appointing  a  guardian,  may  have 
been  irregular,  but  was  not  void.  {Croghan  v.  Livingston, 
17  N.  Y.  220 ;  Austi7i  v.  Charleston,  8  Mete.  196 ;  Perkins 
V.  Fairfidd,  11  Mass.  227;  Kemp,  v.  Cook,  18  Md.  130; 
Thompson  v.  Tonilie,  2  Pet.  163  ;  Voorhees  v.  Jackson,  10 
id.  449 ;  Doe  v.  Bradley,  6  S.  &  M.  485 ;  McPherson  v. 
Cauetiff,  11  S.  &  R.  429;  McMurray  v.  McMurray,  66 
N.  Y.  175 ;  Freeman  on  Judg.  §  510 ;  Newhold  v.  SehlevSy 
10  East.  Rep.  698.)  Prompt  action  to  repudiate  the  trans- 
action was  necessary.  {Howard  v.  Dusenbury,  44  How.  Pr. 
423;  Story's  Eq.  Juris.  §§  64,  1520.)  Assuming  that  plain- 
tiff's rights  were  not  cut  off  by  the  decree,  her  remedy  was  an 
action  to  redeem,  which  could  have  been  brought  by  her  during 
the  life  of  her  husband.  {Taggart  v.  Wade,  17  N.  Y.  S.  R. 
646.)  The  Court  of  Chancery  having  jurisdiction  of  the 
subject-matter,  and  the  parties  in  the  foreclosure  suit  of  Purdy 
V.  Feitner,  the  decree  of  the  court  ic  final  as  to  every 
matter  therein  determined.  {LeOuen  v.  Gaiivenmir,  1  John. 
Gas.  392 ;  Jackson  v.  Hoffman,  9  Cow.  271 ;  Lansing  v.  Ooe- 
let,  9  id.  362 ;   Talbot  v.  Todd,  5  Dana,  193 ;  Peck  v.  Wood- 
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bridge,  3  Day,  30 ;  Knott  v.  Taylor,  6  Am.  St.  547 ;  Freeman 
on  Judgt.  §150;  Ohiisted  v.  Iloyi,  4  Day,  436;  Green  v. 
Branton,  1  Dev.  Eq.  500 ;  Embury  v.  Connor,  3  N.  Y.  522 ; 
Clemens  v.  Clemens,  37  N.  Y.  74 ;  Dunham  v.  Bower,  77  id. 
76 ;  Pray  v.  HegeToan,  98  id.  351 ;  Bell  v.  Merrifield,  109  id. 
202 ;  Goebel  v.  7^,  111  id.  170 ;  Bemredge  v.  N,  Y.  E.  R,  B. 
Co.,  112  id.  19 ;  Jordan  v.  Van  Epps,  85  id.  427 ;  Moeschler 
V.  Lochte,  12  N.  Y.  S.  K.  855 ;  Reed  v.  Reed,  107  K  Y. 
645 ;  HaU  v.  Zai^?,  102  U.  S.  461 ;  Gaylord  v.  City  of 
Lafayette,  17  N.  E.  Rep.  899 ;  Bloomer  v.  Sttirgis,  58  N.  Y. 
168;  Clinton  v.  Seymour,  4  Ves.  440.)  A  judgment  or 
decree  upon  default  is  as  conclusive  as  one  upon  the  merits. 
{Powers  V.  Witty,  4  Daly,  552 ;  Nev:ton  v.  Ilooh,  48  N.  Y. 
676 ;  Blair  v.  Bartlett,  75  id.  150;  Ogilvie\.  Heme,  13  Ves. 
664.)  The  proceeding  in  foreclosure  of  a  mortgage  is  one  in 
rem;  the  mortgage  was  merged  in  the  judgment  and  is  no 
longer  open  to  attack.  {Hartman\,  Ogborn,  54  Penn,  St.  120 ; 
Michuelis  V.  BrawUy,  109  id.  7.)  The  provision  of  the 
Revised  Statutes  protecting  dower  rights  is  not  applicable. 
(3  R.  S.  [7th  ed.]  §§  16,  2198;  Hoffman  v.  N.  W.  M.  L,  Im. 
Co.,  37  A.  L.  J.  141 ;  Jordan  v.  Van  Epps,  85  K  Y.  436.) 
The  learned  General  Term  erred  in  treating  the  foreclosure 
suit  as  one  in  which  there  had  been  no  ser^nce  upon  Mrs. 
Feitner.     {Feitner  v.  Hoeger,  15  N.  Y.  S.  R.  377.) 

Isaac  i\^.  Miller  for  respondent.  The  mortgage  in  evidence, 
was,  as  to  this  plaintiff,  absolutely  void.  (Tyler  on  I.  &  C.  chap. 
2,  p.  48,  555  ;  Saniderson  v.  Marr,  1  Lev.  86-87 ;  Darby  v. 
Boucher,  1  Salk.  279  ;  Baylis  v.  Dimley,  3  M.  &  S.  447-448 ; 
Luther^,  Fish,  4  Lans.  213;  Chajmiv.  Shafer,  49  N.  Y. 
412 ;  Comyn's  Dig.  2  ;  Story  on  Cont.  [4th  ed.]  §  57 ;  Sherman 
v.  Garfield,  1  Den.  330 ;  Sanford  v.  Mc Clean,  3  Paige,  121 ; 
Priest  V.  Cmnmings,  16  Wend.  617.)  The  foreclosure  pro- 
ceedings constituted  no  defense  to  this  action.  (1  Hoffman's 
Ch.  106 ;  Ingersoll  v.  Mangan,  84  K  Y.  622  ;  Grant  v.  Van 
SehoonJwven,  9  Paige,  255 ;  Bosworth  v.  VandeioaXker,  53 
N.  Y.  597 ;   Walter  v.  DeGraf,  19  Abb.  [N.  C]  406 ;  PeopU 


181)0.]  Feitnek  v.  Lewis  et  al.  135 


Opinion  of  the  Court,  per  Gray,  J. 


V,  Hoffman^  7  Wend.  489;  Knickerbocker  v.  DeFreest^^ 
Paige,  306;  2  R  S.  447,  §§  10,  11 ;  Code  Civ  Pro.  §§426,  427  ; 
Wilkinsan  v.  Parish^  3  Paige,  655 ;  Bloom  v.  Burdict^  1 
HiD,  139 ;  Kohler  v.  KoJder^  2  Edw.  Cli.  69  ;  ITo^oey  v.  Large^ 
61  Barb.  222 ;  Fairweather  v.  Satierlee,  7  Kob.  546 ;  Kellog 
V.  Klock^  2  Code  Rep.  28 ;  Lathers  v.  Flsh^  4  Lans.  213 ; 
Mockey  v.  Gray^  2  John.  192 ;  Bliss  v.  Rice,,  9  id.  159  ;  Boyley 
V.  J/c'^wy,  29  How.  278;  Park  \.  Park,  19  Abb.  161; 
MiUs  V.  Dennis,  3  Johns.  Ch.  367 ;  Wright  v.  Miller,  1  Sandf. 
Ch.  103  ;  Cbm/i^  v.  Smith,  2  Seld.  82 ;  Letcis  v.  .V//^/jfA,  9  N.  Y. 
602 ;  Frost  v.  Kooji,  30  id.  448,  449 ;  E,  L  S,  Bank  v.  Goldr 
man,  75  id.  1J31 ;  Lamrence  v.  Smith,  2  N.  Y.  255.)  The 
judgment  of  foreclosure  was  not  a  bar  to  this  action.  {Fer- 
guson V.  Crawford,  70  N.  Y.  253,  263  ;  William  v.  Van  Valken- 
be?*g,  16  How.  Pr.  146 ;  Starbuck  v.  Mxirray,  5  Wend.  148, 
158 ;  Bosworth  v.  Vandwalker,  53  N.  Y.  597 ;  WiUianw  v. 
Schaek,  105  id.  332 ;  Sherman  v.  Garfield,  1  Den.  330 ; 
Maloney  v.  Iloran,  49 N.  Y.  Ill;  Perry  v.  Dickerson,  85 
K  Y.  352 ;  Dempsy  v.  TV^^r,  3  Duer.  100 ;  J/«.?^^r  v.  t^^c*^?^^, 
101 K  Y.  160;  TT':  C.  Co,  v.  Ilathaway,  8  Wend.  484;  5m^72<  v. 
McCune  5  Sandf.  224;  2  Phil,  on  Ev.  9 ;  Rathbone  v.  Ilooney,  58 
N.  Y.  467.)  Plaintiff  is  not  guilty  of  laches,  nor  is  she  in 
default  for  not  having  raised  the  question  as  to  lier  rights 
heretofore.  (Code  Civ.  Pro.  §  1596 ;  Wells  v.  Seixas,  24  Fed. 
Rep.  82 ;  1  Hoffman's  Pr.  161 ;  2  R.  S.  [6th  ed.]  1122,  §  16 ; 
Alvord  V.  Beach,  5  Abb.  Pr.  452 ;  Lewis  v.  Everhardt,  102 
U.  S.  300.) 

Gray,  J.  I  think  the  appellants  should  prevail.  The 
court  l>elow  fell  into  the  error  of  supposing  that  under  the 
niles  and  practice  in  chancery  proceedings,  a  personal  service 
of  the  writ  of  subpcfiua  upon  the  wife  was  necessary,  although 
the  action  did  not  relate  to  her  separate  property.  The  only 
interest  which  the  plaintiff  had  was  an  inchoate  right  of  dower 
in  the  mortgaged  land.  That  arose  simply  from  her  status  as 
wife  and  gave  lier  no  separate  estate. 

Chancellor   Kent   stated   the  rule,  in  Ferguson   v.  Smith 
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(2  Johns.  Cli.  139),  to  be  "that  the  service  of  a  subpoena 
against  husband  and  wife  on  the  husband  alone  is  a  good 
service  on  both ;  and  the  reason  is  that  the  husband  and  wife 
are  one  person  in  law  and  the  husband  is  bound  to  answer  for 
both.  But  where  the  plaintiff  is  seeking  relief  out  of  the 
separate  estate  of  the  wife,  it  has  been  deemed  necessary  in  a 
late  case  (9  Yesey,  488)  that  the  wife  should  be  served."  See, 
also,  Leavitt  v.  Cmger  (1  Paige,  422). 

This  is  the  exception  to  the  rule,  which  required  personal  ser- 
vice upon  an  infant  defendant.  The  merger  of  the  legal  identity 
of  the  wife  in  that  of  the  husband  is  not  affected  by  the  question 
of  her  age.  The  legal  unity  is  not  dependent  upon  the  fact  of  the 
wife's  majority.  Therefore,  when  service  was  made  upon  the 
husband,  in  accordance  with  the  rule  then  in  force,  the  court 
acquired  jurisdiQtion  to  proceed  against  both.  The  theory  of 
the  chancery  practice  was  to  secure  jurisdiction  over  the 
person  of  the  infant  defendant  and  it  was  effected,  in  all 
cases  except  that  of  an  infant  wife,  by  a  personal  service  of 
the  writ.  Thereupon,  the  infant  was  bound  to  appear  and  to 
have  a  guardian  appointed.  In  case  of  his  neglect  to  do  so 
and  of  no  application  in  his  behalf,  the  court  would  proceed 
to  make  the  appointment  of  itself,  or  when  set  in  motion  by 
complainant.  (Hind's  Ch.  Pr.  tit.  Appearance ;  1  Barb.  Ch. 
Pr.  127.)  But,  in  the  case  of  an  infant  wife  and  where  her 
sepamte  property  was  not  the  subject  of  tlie  proceeding,  no 
guardian  was  necessary,  for  the  husband  was  bound  to  appear 
for  both  through  his  solicitor  and  to  put  in  a  joint  answer. 
If  she  refused  to  join  in  the  answer,  the  husband  could  show 
the  fact  of  her  refusal  and  would  be  permitted  to  answer 
separately.  Upon  this  subject  I  may  refer  to  the  cases  of 
Foxwist  V.  Treiname  (2  Saund.  212);  Chamiers  v.  Bull 
(1  Anst.  269) ;  Ferguson  v.  Smith  (supra) ;  and  Leavitt  v. 
Cru<jer  {8upra\  and  to  the  works  on  chancery  practice.  In 
Foote  V.  Lathrop  (53  Barb.  183),  a  wife  sought  to  avoid  a 
judgment  of  foreclosure  and  sale  taken  against  her  in  1857, 
on  the  ground  that  she  was  then  confined  as  insane  and  was 
not  personally  served  with  process.     Mabvin,  J.,  speaking  for 
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the  General  Term,  in  the  case,  in  sustaining  the  order  denying 
her  motion,  relied  solely  on  the  cases  of  Fergvsorh  v.  Sniithj 
Leavitt  V.  Criiger  and  Eckerson  v.  Vollnier  (11  How.  Pr.  42). 

This  action  was  destitute  of  merits  and  lacked  support  in 
legal  principles  and  the  complaint  should  have  been  dismissed. 

The  order  of  the  General  Term  denying  defendants'  motion 
for  a  new  trial  should  be  reversed,  the  defendants'  exceptions 
sustained  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

All  concur. 

Order  reversed,  and  judgment  accordingly. 


tl9    137 
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The  People  ex  rel.  William  Darrow  et  al.  as  Trustees,  etc., 
Appellants,  v,  Mioha.el  Coleman  et  al.  Commissioners,  etc., 
Respondents. 

The  provision  of  the  act  of  1888  (Chap.  892,  Laws  of  1888),  declaring 
that  ''All  debts  and  obligations  for  the  payment  of  money  due  or 
owing  to  persons  residing  within  this  state  *  *  *  wherever  said 
securities  shall  be  held  shall  be  deemed,  for  the  purpose  of  taxation, 
personal  property  within  this  state,  and  shall  be  assessed  as  such  to  the 
owner  or  owners,"  refers  to  debts  or  obligations  which  are  solely  due 
or  owing  to  residents  of  this  state;  it  does  not  include  as  owners  per- 
sons who  are  trustees  only,  and  while  under  the  old  law  if  a  trustee 
residing  here  has  possession  of  such  securities  he  may  be  assessed  for  them 
as  a  trustee  in  possession,  even  if  there  be  other  trustees  non-residents, 
the  resident  trustee  may  not  be  assessed  for  securities  not  held  by  him 
and  not  within  this  state,  but  which  are  in  the  possession  of  one  of  the 
non-resident  trustees. 

Accordingly,  field,  where  two  of  three  co-trustees  resided  in  this  state,  and 
the  other  resided  in  another  state,  the  beneficiaries  also  being  non-resi- 
dents, that  an  assessment  of  securites  in  the  hands  of  the  non-resident 
trustee  was  void.  /"J  H*^ 

P^opU  ex  rel.  v.  Coleman  (}tt±{?*  482),  reversed. 

(Argued  January  13,  1890 ;  decided  January  21,  1890.) 

Cross  Appeals  from  order  of  the  General  Term  of  the 
Supreme  Court  in  the  first  judicial  department,  made  July 
9, 1889,  which  reversed  an  order  of  Special  Term  adjudging 
SiOKELfl— Vol.  LXXIV.        18 
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an  assessment  upon  certain  personal  property  to  be  void,  and 
reduced  the  same,  and  ratified  and  confirmed  the  proceedings 
of  the  commissioners  of  taxes  and  assessment. 

The  relators  brought  a  certiorari  under  chapter  269  of  tlie 
Laws  of  1880,  to  review  an  assessment  upon  personal  estate. 

The  property  assessed  consisted  of  bonds  and  mortgages 
and  other  securities  belonging  to  a  trust  fund,  all  of  which 
at  the  time  of  the  assessment  were  in  the  hands  of  David 
Belveson  who  resided  in  New  Jersey,  and  who  was  co-trustee 
with  the  relators.  The  beneficaries  of  the  trust  were  also 
uon-residents. 

S.  B,  Broxonell  for  appellants.  Prior  to  chapter  392  of  Laws 
of  1883,  no  tax  could  have  been  assessed  upon  any  of  the 
trustees  in  respect  to  the  mortgages  upon  property  in  Illinois 
and  Iowa.  (2  R.  S.  981,  chap.  13,  §§  1,  2 ;  id.  988,  chap.  13, 
§§  6,  8,  9,  10 ;  People  ex  rel  v.  Comrs.,  23  N.  Y.  223  ;  Laws 
of  1851,  chap.  37,  p.  44,  332 ;  People  ex  rel,  v.  Smith,  88  N. 
Y.  571 ;  People  v.  Gardner,  51  Barb.  352 ;  Pe^U  ex  rel,  v. 
Comrs,,  4  Hun,  595  ;  62  N.  Y.  630  ;  Graham  v.  F,  N,  Bk,, 
84  id.  393;  Lord  v.  Arnold,  18  Barb.  104;  Boardman  v. 
Super,,  85  N.  Y.  359.)  Personal  property  out  of  the  state 
belonging  to  residents  is  not  subject  to  taxation.  (Laws  of 
1883,  chap.  392,  p.  568  ;  Peoj)le  ex  rel  v.  Smith,  88  N.  Y. 
571 ;  Strauss  v.  Coleman,  44  Hun,  20 ;  People  ex  rel.  v. 
Catnrs,,  17  id.  293 ;  People  ex  rel,  v.  Coleman,  42  id.  581 ; 
People  V.  Conirs,,  23  N.  Y.  224,  232.)  The  terms  executors, 
trustees  and  agents  are  not  included  under  the  words  ''  owners 
or  owner."  {People  ex  rel.  v.  Coleman,  44  Hun,  20 ;  Perry 
on  Trustees,  §§  411,  412.  The  assessment  is  illegal  and  void 
because  the  commissioners  had  no  power  to  change  an  assess- 
ment first  made  on  the  rolls  against  three  trustees  into  an 
assessment  against  tv;o  trustees.  {Perry  v.  Assessors^  106 
N.  Y.  671.) 

D,  J.  Dean  for  defendants.  The  assessment  against  the  two 
resident  co-trustees  was  correct  in  form.    (^People  ex  reL  v. 
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Coletnan^  42  Huiij  581,  583-586.)  The  trust  property  was 
not  exempt  from  taxation  for  any  of  the  reasons  set  forth  in 
the  petition.  (Laws  of  1883,  chap.  392 ;  People  ex  rel.  v. 
Smith,  88  N.  Y.  576 ;  EirUand  v.  Ilotchkiss,  100  U.  S.  491 ; 
E.  S.,  chap.  13,  §§  1,  3,  5,  9,  10 ;  Tracy  v.  Reed,  38  Fed. 
Eep.  69;  Baldwin  v.  Shin^,  84  Ky.  502,  512;  People  y. 
Assessors,  40  N.  Y.  160 ;  Kirtland  v.  Tlotchkiss,  100  U.  S. 
491,  498 ;  Cooley  on  Tax.  [2d.  ed.]  516 ;  Perry  on  Trusts, 
307-308,  §§  331,  411.)  The  commissioners  did  not  err  in 
refusing  to  deduct  the  value  of  one-third  of  the  trust  estate 
on  account  of  the  non-residence  of  one  of  the  co-trustees. 
{Neustadt  Case,  42  Hun,  581.) 

Peckham,  J.  It  is  substantially  conceded,  and  it  is  in  any 
event  verj'-  plain  that,  prior  to  the  act  chapter  392  of  the 
Laws  of  1883,  the  assessment  in  question  could  not  be  sus- 
tained. {People  ex  rel,  Jefferson  v.  Smith,  88  N.  Y.  576.) 
That  act  provides  that  "  all  debts  and  obligations  for  the  pay- 
ment of  money  due  or  owing  to  persons  residing  within  this 
state,  however  secured,  or  wherever  such  securities  shall  be 
held,  shall  be  deemed,  for  the  purposes  of  taxation,  personal 
estate  within  the  state,  and  shall  be  assessed  as  such  to  the 
owner  or  owners  thereof  in  the  town,  village  or  ward  in  which 
such  owner  or  owners  shall  reside  at  the  time  such  assessment 
shall  be  made  *  *  *  "  This  statute  was  passed  the  year 
subsequent  to  the  decision  of  the  case  of  People  ex  rel,  Jeffer- 
son V.  Smith  (supra),  and  the  inference  is  not  a  labored  one, 
wliich  concludes  that  the  law  was  enacted  to  meet  that  decision. 
In  that  case  the  relator,  a  resident  of  the  village  of  Warsaw  in 
this  state,  was  the  absolute  owner  of  the  securities  which  the 
assessors  had  attempted  to  reach  for  the  purpose  of  taxation, 
but  such  securities  were  in  the  possession  of  agents  residing 
without  the  state,  and  by  the  laws  of  the  states  where  the 
agents  resided  the  securities  were  liable  to  be  taxed  in  those 
states.  It  was  held  ])\kthis  court  that  the  relator  was  not  liable 
to  be  assessed  for  such  securities.  The  idea  that  personal  prop- 
erty follows  the  s'itfis  or  residence  of  the  owner,  while  in  some. 
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cases  a  perfectly  proper  legal  fiction  to  be  indulged  in  for  pur- 
poses of  justice,  was  held  not  to  apply  in  such  a  cLse  for  the 
purpose  of  imposing  a  tax  upon  a  security  not  within  the  state 
and  not  protected  by  our  laws. 

The  case  here  presented  is  one  where  the  persons  assessed 
are  not  the  absolute  owners  of  the  property,  but  are  trustees 
and  have  only  a  representative  or  official  interest  therein,  and 
but  two  out  of  the  three  are  residents  within  the  state,  while  a 
third  resides  in  another  state  and  also  has  the  custody  and  con- 
trol of  the  property,  and  the  l)eneficiaries  are  also  non-residents. 
Does  the  act  of  1883  meet  such  a  case?  We  think  not.  It  is 
not  a  debt  due  and  owing  to  persons  residing  within  this  state, 
for  it  is  one  which  is  due  or  owing  to  them  in  connection  wdth 
another  who  is  a  joint  owner,  and  who  is  not  a  resident  within 
this  state  and  such  other  has  possession  of  the  securities.  The 
statute  means  that  the  debt  must  be  one  which  is  solely  due  or 
owing  to  residents  of  this  state.  If  the  trustee  residing  here 
has  possession  of  the  securities,  he  can  be  assessed  for  them 
under  the  old  law  as  a  trustee  in  possession,  even  though 
there  be  other  trustees  non-residents.  Nor  do  we  think  that 
the  statute  meant  to  include  as  owners,  persons  who  were  trus- 
tees only,  and  thus  assess  them  for  the  property  not  held  by 
them  and  not  within  this  state. 

Generally  a  man  is  not  spoken  of  as  the  owner  of  property, 
who  merely  holds  it  as  a  trustee  and  in  a  representative  capacity. 
He  has  the  legal  title,  and  he  is  to  be  assessed  for  it  when  it  is 
within  the  state,  but  this  is  by  express  provision  of  statute, 
and  such  provision  is  not  mentioned  in  the  case  of  a  trustee 
whose  trust  property  is  outside  of  the  state  and  not  in  his 
possession. 

The  contention  of  tlie  coimsel  for  the  tax  commissioners 
would  render  property  liable  to  double,  or  even  treble,  or 
still  greater  taxation,  if  the  laws  of  other  states  were  like  ours 
and  there  were  three  or  more  trustees  living  in  as  many  dif- 
ferent states.  The  statute  as  it  is  may  .lead  to  injustice  in  the 
double  taxation  of  personal  property,  once  to  its  absolute 
owner  in  this  state,  and  again  in  the  hands  of  his  agents  in 
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the  shape  of  securities  in  their  custody  and  control  in  other 
states.  It  is  not  for  courts  to  widen  the  possible  injustice 
which  may  be  perpetrated  under  a  statute,  by  giving  it  a  con- 
struction not  only  not  called  for  by  its  language,  but  forced  and 
unnatural  under  the  circumstances.  It  is  unnecessary  to  go  over 
the  argument  arising  from  an  examination  of  the  whole  law 
of  assessment,  for  the  purpose  of  showing  that  the  construction 
adopted  by  us  is  the  correct  one.  We  think  that  it  plainly 
appears  that  the  construction  adopted  by  the  learned  General 
Term  may  lead  to  such  a  perversion  of  justice  that  no  com't 
ought  to  adopt  it,  unless  constrained  by  the  plainest  language 
of  the  statute.  We  are  of  the  opinion  that  such  is  not  the 
language  of  this  one. 

This  case  is  a  good  illustration  of  the  inequitable  consequences, 
arising  from  the  construction  of  the  court  below.  The  real, 
acting  trustee  lives  in  New  Jersey.  He  has  possession  and 
control  of  the  securities,  which  are  bonds  and  mortgages  upon 
lands  in  other  states,  and  the  beneficiaries  are  all  non-residents 
of  this  state.  And  yet,  by  the  action  of  the  tax  commissio.ieiB, 
because  two  of  the  trustees  are  residents  of  this  state,  although 
they  have  neither  possession  nor  control  of  the  property  and 
none  of  it  is  in  this  state,  the  trust  estate  must  pay  tribute  to 
us.     We  think  not. 

The  order  of  the  General  Term  should  be  reversed,  and 
that  of  the  Special  Term,  setting  aside  and  vacating  the  assess- 
ment, should  be  affirmed,  with  costs. 

All  concur,  except  Eakl,  J.  absent 

Ordered  accordingly. 


In   the   Matter   of   the   Petition   of   the   South   Beach 
Railroad  Company  to  Acquire  Lands,  etc. 

Under  the  provision  of  the  General  Railroad  Act  of  1850  (§  13,  chap.  140, 
Laws  of  1850),  which  authorizes  a  corporation  organized  under  it  to 
obtain,  by  condenmation,  such  lands  as  is  "  required  for  the  purposes  of 
its  incorporation,"  only  such  and  so  much  land  may  be  condemned  as  the 
proper  execution  of  the  corporate  purposes  shall  require  and  render 
necessary. 
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Under  the  provision  of  the  Street  Railroad  Act  of  1884  ( §  8,  chap.  252, 
Laws  of  1884),  giving  to  a  corporation  organized  under  it  the  right  to  a 
contruct  its  road  "through,  along  and  upon  any  private  property 
which  said  company  may  require  for  the  purpose,"  and  giving  it  the 
powers  and  privileges  granted  to  corporations  organized  under  the 
General  Railroad  Act,  conceding  that  a  street  railroad  corporation  has 
power  to  condemn  lands  of  a  private  owner  in  some  cases  and  for  some 
purposes,  as  to  which  qu(vr<\  tlie  purposes  are  those,  and  those  only, 
which  the  law  of  its  organization  describes  and  defines,  and  which  are 
certified  to  in  its  articles  of  association  ;  those  purposes  are  limited  to 
the  construction  of  a  street  surface  railroad. 

Where,  therefore,  the  articles  of  association  of  a  corporation  organized 
under  the  Street  Railroad  Act,  stated  its  purpose  to  be  to  construct  and 
operate  a  street  surface  railroad  through  cert^iin  specified  avenues  in  the 
village  of  E.,  and  the  corporation  subsequently  filed  a  map  of  its 
intended  route,  which  was  not  along  the  specified  streets,  but  was 

■  located  upon  private  property  outside  of  the  streets  for  nearly  the  whole 
distance,  Jicld,  the  corporation  had  no  right  to  condemn  the  lands  upon 
which  the  proposed  route  was  located,  as  they  were  not  requred  for  the 
purposes  of  its  incorporation;  that  while  a  right  to  change  the  specified 
route  might  exist,  this  did  not  authorize  a  change  which  involved  not 
only  a  contradiction  and  violation  of  the  articles  of  association,  but  also 
of  the  character  and  quality  of  the  corporation. 

Reported  below,  53  Hun,  131. 

(Submitted  January  13,  1890;  decided  January  21,  1890. 

Appeal  from  order  of  the  Geneml  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  the  second  Mon- 
day of  May,  1889,  which  affirmed  an  order  of  Special  Term 
denying  tlie  application  of  the  petition  for  the  appointment 
of  commissioners  to  appraise  tlie  compensation  for  lands  sought 
to  be  taken  by  the  petitioner. 

The  facts,  so  far  as  material,  are  stated  in  the  oj)inion, 

Daniel  G.  Thommn  for  appellants,  it  is  a  forced  con- 
stnictionof  tlie  word  "acquire"  to  limit  it  to  acquisition  by  gift 
or  voluntary  purcliase.  (Laws  of  1850,  $5  18.)  The  section  of 
tlie  Oonstituti(m  relied  on  as  the  chief  point  in  opposition  to 
this  application  has  been  amply  construed  by  the  Court  of 
Appeals  and  the  Supreme  Court,  and  in  such  a  way  as  to 
deprive  the  objection  made  in  the  present  case  of  all  its  force. 
{People  V.  Tj^arnefl  5  Tlun,  026;    People  v.  Royt,  7  id.  39; 
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People  V.  Bank%,  67  K  Y.  569  ;  In  re  R.  TF.  Works,  2  Wkly. 
Dig.  416;  In  re  N,  F.  Co.,  98  X.  Y.  139-157 ;  PeopU  y. 
Squire,  107  id.  593.)  If  the  autliority  to  condemn  land  ia 
constitutionally  vested  in  a  street  surface  railroad  company, 
the  manner  in  which  such  right  is  to  be  exercised  must  he  that 
provided  in  the  General  Eailroad  Act,  except  as  modilied  by 
the  Street  Railroad  Act.  (Laws  of  1884,  chap.  252.)  No 
filing  of  a  general  map  of  location  was  in  the  present  case 
required  by  law.  {C.  I.  cfe  P.  li,  li.  Co,,  12  Ilun,  451; 
Mmon  V.  B,  C  <&  jS\  I?.  It,  Co,,  35  Barb.  380 ;  Laws  of  1884, 
chap.  252,  §  3.)  If  a  map  of  location  was  necessary,  tlie  map 
filed  January  19,  1889,  was  fully  sufficient.  {3Iason  v.  B,  C, 
<b  N,  R,  R,  Co,,  35  Barb.  364;  Hunt  v.  Smith,  9  Kan.  137.) 
It  is  possible  to  consider  the  map  as  a  supplement  to  and  a 
part  of  the  original  location,  or  as  a  cliange  of  route.  If  the 
former  tlieory  be  the  correct  one,  the  map,  though  imneces- 
sarj'^^  is  yet  an  ample  notice  to  the  party  whose  lands  are  to  be 
taken,  and  afforded  full  opportunity  to  object  in  any  legal 
way.  By  her  failure  to  apply  to  the  Supreme  Court  for  the 
appointment  of  commissioners  the  respondent  waived  her 
right  of  objection  to  a  location  tli rough  her  premises.  {In  re 
j\\  Y,  ib  B.  R,  R,  Co,,  62  Barb.  85  ;  In  re  L,  I  R,  R,  Co,, 
45  N.  Y.  364;  In  re  C,  R,  R.  Co,,  1  T.  &  C.  421 ;  N,  Y,  c6 
A,  R.  R,  Co,  V.  N,  Y,,  ir.  S,  cfe  B,  R,  R,  Co,,  11  Abb. 
[X.  C]  386;  In  re  R.  II  cfe  I,  R,  R,  Co,,  110  X.  Y.  128.) 
Even  if  the  location  through  Mrs.  Byrnes'  land  be  considered 
a  change  of  route,  it  is  good  and  sufficient.  (Watennan  on 
Corp.  365,  366 ;  Palmer  v.  Gates,  3  Sandf.  137 ;  M,,  etc,  R, 
R,  Co.  V.  Fisk,  33  X.  H.  297 ;  In  re  B,  S,  R,  R,  Co,,  34 
Hun,  414 ;  In  re  N,  Y.  B,  Co,,  67  Barb.  295  ;  In  re  Thirty- 
fourth  St.  R,  R,  Co,,  102  X.  Y.  347.)  There  were  no  other 
prerequisites  to  condemnation  proceedings  than  those  herein- 
above cited,  neither  consents  of  property  owners  nor  a  consent 
of  the  municipal  authorities,  though  as  a  matter  of  fact  both 
have  been  obtained.  The  taking  of  the  property  in  question 
will  be  for  a  public  use.  {In  7'e  J^,  F,  c6  W,  R,  R.  Co.,  108 
X.    Y.  378.)     When    the    power  of   eminent  domain   has 
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undoubtedly  been  conferred  by  a  statute,  then  in  so  far  as  it 
attempts  to  define  the  location  or  route  it  is  to  receive  a  rear 
sonable  rather  than  a  strict  construction.  (Lewis  on  Eminent 
Domain,  §  25 ;  In  re  N.  Y.  C.  R.  R.  Co,,  40  Hun,  1.) 

FT.  TF.  MacFarland  for  respondent.  The  petitioner  has 
not  taken  the  steps  necessary  to  entitle  it  to  condemn  the 
respondent's  property.  {In  re  Boston,  10  Abb.  [N.  C]  104 ; 
New  York  v.  Goodwin,  12  Abb.  [N.  S.]  21 ;  New  York  v. 
New  York,  11  Abb.  [N.  C]  38()).  No  power  te  condemn 
land  is  given  by  the  statute.  (Lewis  on  Eminent  Domain,  §§ 
240,  253,  254.)  The  act  of  1884,  which  refers  to  and  incor- 
porates the  General  Kailroad  Law,  is  unconstitutional  and 
void.  (Const.,  art  3,  §  17.)  The  property  in  question  is  not 
required  as  a  public  use.  (Const.,  art.  1,  §  6 ;  In  re  N.  F,  & 
TT.  R.  R.  Co,  108  N.  Y.  375.) 

Finch,  J.  The  petitioner  seeks  to  condemn  land  for  the 
purposes  of  its  railway,  and  its  right  to  do  so  is  here  in  con- 
troversy. It  was  organized  under  the  act  passed  May  6, 1884, 
entitled  "  An  act  to  provide  for  the  construction,  maintenance 
and  operation  of  street  surface  railroads  and  branches  thereof 
in  cities,  towns  and  villages,"  and  became  a  corporation  by 
force  of  that  act.  The  corporators  assumed  the  name  of  the 
South  Beach  Railway  Company,  and  certitiad  the  objects  of 
the  corporation  to  be  to  construct  and  operate  a  street  surface 
railway  from  the  Arrochar  station  of  the  Staten  Island  Rapid 
Transit  Railroad  Company  on  Richmond  avenue  in  the  village 
of  Edge  water,  along  Richmond  avenue  to  Sea  avenue,  along 
Sea  avenue  to  the  Boulevard  parallel  witli  the  south  beach, 
and  thence  along  that  Boulevard  "  to  a  point  at  or  near  Berg- 
man's hotel,"  the  whole  distance  being  about  one  mile.  It 
does  not  now  propose  to  build  that  line,  or  indeed  to  build  a 
street  railroad  at  all.  It  has  filed  a  map  of  its  intended  route 
which  cresses  Richmond  avenue,  but  does  not  nin  through  or 
along  it,  which  does  not  touch  Sea  avenue  at  any  point,  which 
is  located  upon  private  property  and  out  of  the  streets  for  the 
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whole  distance  ffom  its  starting  point  until  it  reaches  tlie 
Boulevard,  along  which  it  goes  for  a  short  distance  to  the 
hotel  at  which  it  ends.  This  new  line  is  located  almost  wholly 
upon  the  land  of  Mrs.  Byrnes,  which  it  is  now  sought  to  con- 
demn, and  the  proceeding  is  defended  upon  the  ground  that 
the  act  of  1884  authorizes  a  construction  not  only  upon  and 
along  streets  and  avenues,  but  also  "  through,  along  and  upon 
any  private  property  which  said  company  may  acquire  for  the 
purpose ;  '^  and  also  upon  the  ground  that  the  act  confers  upon 
the  corporations  formed  thereunder  all  the  powers  and  privi- 
]eges  granted  by  the  General  Railroad  Act  of  1850,  and  so  the 
right  to  change  the  selected  route  from  streets  and  avenues  to 
private  property,  and  condemn  the  land  along  the  new  line  is 
given. 

We  need  not  stop  to  discuss  the  constitutional  question 
raised  by  the  reference  to  the  act  of  1850,  or  deny  for  present 
purposes  the  right  of  a  street  railway  to  condemn  in  some 
cases  and  for  some  uses  the  land  of  a  private  owner^  since 
admitting  all  that,  without  so  deciding,  we  ai'e  yet  of  opinion 
that  tliis  proceeding  cannot  be  maintained. 

Section  13  of  the  act  of  1850,  allows  any  corporation  organ- 
ized thereunder  to  obtain  by  condenmation  such  land  as  is 
"  required  for  the  purposes  of  its  incorporation."  The  power 
is  not  general  or  unlimited.  The  company  cannot  condemn 
what  it  pleases,  but  only  such  and  so  much  land  as  the  proper 
execution  of  its  corporate  purposes  shall  require  and  render 
necessary.  What  then  were  the  purposes  of  the  incorporation 
of  the  South  Beach  Railroad  Company  ?  Obviously,  they  are 
those  and  those  only  which  the  law  of  its  organization  describes 
and  defines,  and  which  are  certified  in  its  articles  of  associa- 
tion, operating,  when  filed,  as  its  charter  and  the  measure  of  its 
authority.  Referring  to  those  we  see  that  the  corporate  pur- 
poses were  not  to  build  a  railroad  between  specified  termini 
by  the  most  feasible  route,  which  is  the  characteristic  of  an 
ordinary  railroad,  but  to  build  and  operate  a  street  railroad, 
such  as  the  act  of  1884  contemplates  and  regulates ;  and  not 
only  that,  but  one  running  along  three  specified  avenues  in 
SicKELS  —Vol.  LXXIV.        19 
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the  town  of  Edgewater  and  not  at  all  through  or  along  private 
property.  Such  are  the  prescribed  and  declared  purposes  of 
the  incorporation,  and  the  company,  it  may  be  conceded,  might 
have  the  right  to  acquire  by  condemnation  such  and  so  much 
of  private  property  as  should  be  reasonably  necessary  to 
accomplish  those  purposes.  Now  the  chief  element  of  a  street 
railway,  as  authorized  by  the  act  of  1884,  is  that  it  is  built 
upon  and  passes  along  streets  and  avenues  for  the  convenience 
of  those  living  or  moving  thereon.  Its  fundamental  purpose 
is  to  accommodate  the  street  travel,  and  its  motive  power  is 
dictated  and  regulated  to  that  end ;  and  while,  consistently  with 
its  general  object,  it  may  need  for  switches  or  storage,  or 
stables  or  stations  the  land  of  private  owners,  yet  that  necessity 
is  only  incidental  to  the  main  purpose  of  a  line  along  the  streets 
accommodating  the  street  travel.  Here  the  land  of  Mrs.  Byrnes 
is  needed  to  build  the  main  and  principal  part  of  the  line,  only 
that  it  may  avoid  the  streets  altogether.  The  act  of  1884 
stamps  an  indelible  mark  upon  the  corporations  which  it  organ- 
izes. The  consent  of  the  local  authorities  is  to  be  obtained, 
and  that  of  a  certain  portion  of  the  abutting  owners,  or  in 
default  of  the  last  the  certificate  of  chosen  commissioners. 
Every  step  of  the  way,  through  all  the  conditions  of  the  act, 
it  plainly  contemplates  a  railway  along  the  streets  and  avenues 
of  a  village  or  city.  The  petitioner  chose  to  organize  under 
that  act,  to  build  and  operate  the  kind  and  character  of  rail- 
way which  it  contemplated,  to  declare  in  precise  terms  that  the 
objects  of  its  incorporation  were  exactly  those  of  a  street  rail- 
way along  named  avenues  of  the  village  of  Edgewater.  It  is 
very  plain,  therefore,  that  none  of  the  land  of  Mrs.  Byrnes  is 
required  for  the  purposes  of  its  incorporation  by  the  South 
Beach  Railway  Company,  but  that  the  property  is  wanted  to 
enable  the  company  to  disown  and  abandon  those  purposes  and 
cease  to  be  a  street  railway  at  all.  If  we  upheld  this  conten- 
tion, it  might  be  possible  to  build  a  street  railway  for  a  city 
along  a  hundred  feet  of  a  street  and  then  condemn  the  land  in 
the  center  of  the  blocks  all  the  way  to  its  terminus.  A  change 
of  route  is  possible  under  the  act  of  1850,  where,  as  is  usually 
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the  case,  freedom  to  change  exists  under  the  charter,  but  where 
a  change  of  a  route  involves  not  only  a  contradiction  and  vio- 
lation of  the  articles  of  association,  but  also  of  the  character 
and  quality  of  the  corporation,  it  becomes  more  than  a  mere 
change.  It  follows  tliat  since  the  land  sought  to  be  condemned 
is  not  required  for  the  purposes  of  the  incorporation,  but  to 
enable  those  purposes  to  be  substantially  abandoned,  the  pro- 
ceedings cannot  be  upheld. 

The  order  of  the  General  Term  should  be  affirmed  with 
costs. 

All  concur. 

Judgment  affirmed. 


Cabbie  Weil,  an  Infant,  by  Guardian,  etc.,  Appellant,  v.  Dry 
Dock,  East  Beoadway  and  Batieby  Kailboad  Company, 
Respondent. 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  defendant's  negligence,  plaintiff's  evidence  was  to  this  effect:  Plain- 
tiff, a  child  two  years  of  age,  lived  with  her  parents  on  the  first  floor 
of  a  building  fronting  on  a  street  twenty -six  feet  wide  from  curb  to 
curb,  through  which  defendant's  road  ru)is;  her  father  carried  on  the 
bakery  business  on  the  same  floor.  Plaintiff  was  with  her  father  in  the 
store,  the  door  of  which,  on  account  of  the  heat,  w^as  left  open.  She 
went  behind  the  counter,  and  while  he  supposed  she  still  remained  there 
she  escaped  into  the  street  and  was  run  over  by  one  of  defendant's  cars. 
She  had  been  out  of  her  father's  sight  not  more  than  two  minutes. 
Plaintiff  was  nonsuited  on  the  ground  that  her  parents  were  negligent 
in  omitting  to  exercise  a  proper  degree  of  care  and  watchfulness.  Held, 
error;  that  the  question  was  one  of  fact  for  the  jury. 

(Argued  January  14,  1890;  decided  January  21,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  City  of  New  York,  entered  upon  an  order  made 
January  28,  1889,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  an  order  nonsuiting  plaintiff  on  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 
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Clemens  J.  Kracht  and  Albert  L  Sire  for  appellant.  The 
plaintiff  is  entitled  to  the  most  favorable  inferences  deducible 
from  the  evidence,  and  all  contested  facts  are  to  be  deemed 
established  in  his  favor.  •  {Rehberg  v.  Mayar^  etc.,  91  N.  Y. 
137,  141 ;  Stackus  v.  iY]  T.  C.  <&  II,  R.  R.  R,  Cq.,  79  id.  464.) 
There  was  no  contributory  negligence  on  the  part  of  the 
parent.  {Prendergast  v.  W.  Y,  C,  &  H.  R.  R.  R.  Co.,  58 
N.  Y.  652 ;  BirMt  y.KI.  Co.,  110  id.  504 ;  FdO/m  v.  C  P. 
&N.&E.  R.  R.  R.  Co.,  64  id.  13  ;  Fmelmmjer  v.  T.  A,  R. 
R.  Co.,  2  N.  Y.  S.  K.  75  ;  Mangam  v.  B.  R.  R.  Co.,  38  K  Y. 
455  ;  Gibbons  v.  Williamis,  135  Mass.  333  ;  McGeary  v.  E. 
R.  R.  Co.,  Id.  363  ;  Baxter  v.  S.  A.  R.  R.  Co.,  3  Eobt.  510 ; 
Wolfkiel  V.  S.  A.  R.  R.  Co.,  38  N.  Y.  49 ;  Stacku^  v.  JV.  T. 
C.  (&  B.  R.  R.  R.  Co.,  79  id.  464 ;  Hart  v.  II.  R.  B.  Co.,  80 
id.  622 ;  Nash  v.  N.  Y.  C.  cJ&  II R.  R.  R.  Co.,  14  K  Y.  S.  E. 
531 ;  McQuingan  v,  D.,  L.  cfe  W.  R.  R.  Co.,  Id.  65 1 ;  Ernst  v.  H. 
R.  R.  R.  Co.,  35  ]Sr.  Y.  18,  41.)  The  driver  of  defendant's  car 
was  guilty  of  gross  negligence.  {Stons  v.  D.  D.,  etc.,  R.  R. 
Co.,  115  TSr.  Y.  109 ;  Mcmgam  v.  B.  R.  R.  Co.,  38  id.  455 ; 
R.  R.  Co.  V.  Gladmcm,  15  Wall.  401 ;  Ilyland  v.  Y.  R.  R. 
Co.,  15  N.  Y.  S.  R  824 ;  Mbebus  v.  Hermann,  108  N.  Y.  349 ; 
Myers  v.  Dixon,  3  J.  &  S.  390 ;  PascosheU  v.  Twenty-third 
St.  R.  Co.,  23  Wkly.  Dig.  200;  Bardenburgh  v.  B.  C,  etc., 
R.  R.  Co.,  56  N.  Y.  652 ;  Sheehan  v.  Edgar,  58  id.  631  ; 
Moody  V.  Osgood,  66  Barb.  644 ;  54  N.  Y.  488,  493  ;  Johnson 
V.  H.  R.  R.  R.  Co.,  6  Duer,  633 ;  Guind  v.  S.  A.  R.  R.  Co., 
8  Hun,  494 ;  67  N.  Y.  596 ;  Barry  v.  N.  Y  C.  (&  ff.  R.  R. 
R.  Co.,  92  id.  289 ;  McGrath  v.  N.  Y.  C.  &  H.  R.  R.  R, 
Co.,  63  id.  531 ;  Knuple  v.  K.  I  Co.^  84  id.  488;  Beisiegelw 
]Sr.  Y.  C.  R.  R.  Co.,  14  Abb.  [N.  S.]  29.)  Plaintiff  being  non 
»ui  juris,  her  negligence,  if  any,  is  no  bar  to  recovery.  {Kunz 
V.  City  of  Troy,  104  N.  Y.  344 ;  Ihl  v.  Forty-seeond  St.  R. 
R.  Co.,  47  id.  317;  McGarryY.  Loomis,  63  id.  104 ;  Birkett  v. 
K.  I  Co.,  1 10  id.  506.)  The  negligence,  if  any,  of  plaintiff  or 
her  parents  is  no  bar  to  a  recovery,  as  injury  could  have  been 
avoided  by  the  exercise  of  ordinary  care  and  caution  on  the  part 
of  defendant.    (Whart.  on  Neg.  [2d  ed.]  §§  325, 326, 343,  388 ; 
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5.  &  R  on  Neg.  [4th  ed.]  §§  99, 483 ;  JT^/iyo/t  v.  jV.  Y.  C.  c& 
H.  R.  R.  R,  Co,,  5  Hun,  479 ;  76  N.  Y.  607 ;  Green  v.  E. 
R.  Co,,  11  Hun,  333;  Amtin  v.  N,  J.  S,  Co.,  43  K  Y.  75, 
82;  Buttmi  v.  H.  R.  R.  R.  Co,,  18  id.  248,  258;  Blanchard 
V.  N.  J,  S,  -^Co.,  59  id.  292,  296 ;  McGrath  v.  IL  R.  R. 
R.  Co.,  32  Barb.  144;  19  How.  Pr.  211;  IlaUyy,  Earle, 
30  N.  Y.  208 ;  Connery,  v.  Slavin,  23  Wkly.  Dig.  545  ; 
MaUard  v.  iV".  A.  R.  R,Co.,  7  N.  Y.  Suppl.  %m ;  Klmn  v. 
JeweU,  26  N.  J.  Eq.  474*;  PrieU  v.  NichoU,  116  Mass.  401 ; 
Radley  v.  N.  R.  R.  Co.,  L.  K.  [1  App.  Cas.]  759 ;  Davis  v. 
Mann,  10  M.  &  W.  546 ;  Tuff  v.  Warman,  5  C.  B.  [N.  S.] 
573 ;  Scomlle  v.  ZT.,  etc.,  R.  R,  Co,,  81  Mo.  434 ;  Welsh  v.  J,  etc., 
R.  R,  Co.,  Id.  466.)  The  question  of  negligence  should  have 
been  submitted  to  the  jury.  {Stackus  v.  N,  Y,  C  (&  IL  R.  R. 
R.  Co.,  79  N.  Y.  464 ;  McCh^ath  v.  II.  R.  R.  R.  Co.,  32  Barb. 
144  ;  Endress  v.  Z.  S.  cfe  31.  S.  R.  R.  Co.,  19  K  Y.  S.  R  481 ; 
EeUer  v.  ]V.  Y  C  R.  R.  Co.,  24  How.  Pr.  172 ;  Wolfkiel  v.  S. 
A.  R.  R.  Co.,  38  N.  Y.  49 ;  Mchols  v.  S,  A.  R.  R.  Co.,  Id.  131 ; 
Hart  V.  H,  R.  B.  Co.,  80  id.  622 ;  Wooden  v.  Austin,  51  Barb. 
9 ;  Monroe  v.  T.  A.  R.  R.  Co.,  18  J.  &  S.  114 ;  VanderwaJd 
V.  Olsen,  1  N.  Y.  S.  R  506 ;  Thompson  v.  Lumly,  50  How. 
Pr.  105  ;  Fairfax  v.  N.  Y  C  <&  II.  R.  R.  R.  Co,,  8  J.  &  S. 
128 ;  Myers  v.  Dixon,  3  id.  392 ;  Byrnes  v.  iV.  Y,  Z.  E, 
etc.,  R.  R.  Co.,  22  K  Y.  S.  R.  936 ;  Rehhergv.  Mayor,  etc.,  91 
N.  Y.  137, 141 ;  Coleyrove  v.  ]^.  Y  <&  N.  II.  R.  R.  Co.,  20  id. 
494.)  The  General  Term  erred  in  viewing  the  testimony  in 
the  most  unfavorable  light  and  drawing  the  most  unfavorable 
inferences  therefrom.  {Stackus  v.  iV\  Y.  C.  &  II.  R.  R.  Co., 
79  N.  Y.  464;  McGrath  v.  //.  R.  R.  R.  Co.,  32  Barb.  144; 
Eellar  v.  N.  Y  C.  R.  R.  Co.,  20  How.  Pr.  172 ;  Rehberg  v. 
Mayor,  etc.,  91  N".  Y.  137,  141 ;  JuMice  v.  Lan^,  52  id.  331.) 

JohiV'  M,  Scj'ihner  for  respondent.     There  was  no  error  in 
granting  the  defendant's  motion  for  a  nonsuit.      {Tolman  v. 

6,  etc.,  R.  R.  Co.,  98  K  Y.  198 ;  Button  v.  H.  R.  R.  R.  Co., 
18  id.  248  ;  Hale  v.  Smith,  78  id.  480, 483 ;  Bart  v.  ff.  R.  B. 
Co.,  84  id.  56,  62 ;  Becht  v.  Carbin,  92  id.  658 ;    WendeU  r. 
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N.  T.  C.  R.  R.  Co,,  91  id.  420,  427 ;  Reynolds  v.  N,  Y.  a 
R.  R.  Co.,  58  id.  250 ;  CordeU  v.  JV.  F.  C.  R.  R.  Co.,  75  id- 
332;  Deyo  v.  JST.  Y.  C.  R.  R.  Co.,  34  id.  9,  14;  Wilds  v. 
11.  R.  R.  Co.,  24  id.  432 ;  Davenport  v.  B.  C.  R.  R.  Co.y 
100  id.  632.)  The  negligence  of  plaintiff's  father  in  permit- 
ting her  to  get  into  the  street  and  on  to  the  railroad  track, 
under  the  circumstances  disclosed  by  the  evidence,  is  impu- 
table to  the  child  herself  and  defeats  her  right  of  action. 
{Hartjidd  v.  Roper,  21  Wend.  615 ;  Thurher  v.  H.  B.  M. 
&F.R.R.  Co.,  60  N.  Y.  333 ;  Wendell  v.  N.  Y.  C.  R.  R. 
91  id.  420 ;  Flood  v.  B.,  N.  Y.  cfe  P.  R.  R.  Co.,  23  N.  Y. 
Wkly.  Dig.  501 ;  Tolman  v.  S.  R.  R.  Co.,  98  N.  Y.  202 ; 
Honegsberger  v.  S.  A.  R.  R.  Co.,  1  Keyes,  572 ;  BurJce  v. 
B.  cfe  S.  A.  R.  R.,  49  Barb.  529 ;  Chrystal  v.  T.  cfe  B.  R.  R. 
Co.,  105  N.  Y.  164 ;  McGidre  v.  Spence,  91  id.  305 ;  Kunz  v. 
City  of  Tray,  104  id.  344 ;  Miitphy  v.  Orr,  96  id.  16  ;  BirJcett 
V.  K.  I.  Co.,  110  id.  504 ;  Mangam  v.  B.  R.  R.  Co.,  38  id.  456, 
457 ;  Flynn  v.  Ilattoii,  43  How.  Pr.  333,  356 ;  Brown  y.E.(& 
N.  A.  R.  R.  Co.,  58  Me.  388 ;  Holhj  v.  B.  G.  Co.,  8  Gray,  132 ; 
Morrison  v.  E.  R.  Co.,  56  N.  Y.  302 ;  City  of  Chicago  v. 
Starr,  42  111.  175 ;  P.,  F.  W.  cfe  C.  R.  R.  Co.,  v.  Vining,  27 
Ind.  513  ;  Fitzgerald  v.  S.  P.,  etc.,  R.  R.  Co.,  29  Minn.  236 ; 
J.,  etc.,  R.  R.  Co.,  V.  Bowen,  40  Ind.  545  ;  49  id.  154  ;  W7'ight 
V.  M.,  etc.,  R.  R.  Co.,  4  Allen,  283  ',L.<&  I.  R.  R.  Co.  v.  Hnff- 
man,  28  Ind.  289 ;  K,  etc.,  K.  R.  Co.  v.  Wolf,  59  id.  89 ; 
Waite  V.  N.  E.  R.  R.  Co.,  5  Jur.  [X.  S.]  936 ;  28  L  J.  [Q.  B.] 
260;  SingUtony.  E.  C.  R.  R.  Co.,1  C.  B.  [N.  S.]  287;  Man- 
gam  V.  Atterton,  L.  R.  [1  Exch.]  239 ;  Callahan  ^.  Bean,  9 
Allen,  401 ;  Glassy  v.  IL,  et<^.,  R.  R.  Co.,  57  Penn.  St.  172 ; 
Railroad  Co.  v.  Long,  25  P.  F.  Smith,  257 ;  P.  <J&  R.  R.  R. 
Co.  V.  IIummM,  8  Wright,  379  ;  Gibbons  v.  WUliarns,  135 
Mass.  333.)  There  was  no  negligence  in  failing  to  prevent  a 
child  from  approaching  unseen  the  side  of  a  car  after  the 
horses  have  passed,  and  thus  to  be  injured  by  the  car  wheels. 
{Bxdger  v.  A.  R.  Co.,  42  N.  Y.  459 ;  Unger  v.  F.  S.  S.  R.  R. 
Co.,  51  id.  497.)  The  defendant  was  not  negligent  in  running 
this  car  without  a  conductor.     {B.  C.  R.  R.  Co.  v.  City  of 
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Brooklyn^  37  Hun,  413 ;  Lamline  v.  IL  TF.  >&,  etc.^  R,  R,  Co.y 
6  N.  Y.  S.  R  248.)  The  question  of  negligence  or  want  of 
negligence  on  an  undisputed  state  of  facts,  is  always  a  question 
of  law  to  be  decided  by  the  court.  {Gonzales  v.  N.  Y.  cfe  IL 
R.  R.  Co.,  38  K  Y.  440  ;  Smith  v.  ff.  R.  R.  Co.,  92  Penn.  St. 
450;  R.  R.  Co.  Y.  Long,  25  R  F.  Smith,  257.) 

O'Brien,  J.  This  action  was  brought  to  recover  damages 
for  personal  injuries  sustained  ])y  the  plaintiff,  she  having 
been  thrown  down  and  run  over  by  one  of  defendant's  cars, 
passing  in  front  of  her  father's  residence  in  Lewis  street,  in 
the  city  of  Xew  York,  on  the  13th  day  of  July,  1886. 

On  the  trial  of  the  action  in  the  Superior  Court  the  plaui tiff 
was  nonsuited,  and  tlie  judgment  has  been  affirmed  by  the 
General  Term  of  that  court. 

The  question  here  is  whether  the  trial  court,  upon  the  testi- 
mony before  it,  was  warranted  in  disposing  of  the  case  as  a 
question  of  law  instead  of  submitting  it  to  the  jury  as  one  of 
fact.  The  plaintiff,  at  the  time  the  accident  occurred,  was  a 
few  days  under  two  years  of  age  and  the  nonsuit  proceeded 
upon  the  ground  that  her  parents,  with  whom  she  lived, 
neglected  to  exercise  that  care  and  restraint  over  her  that  the 
law  requires  in  case  of  children  of  such  tender  years;  that 
this  neglect  is  imputable  to  the  plaintiff  and  precludes  her  from 
recovering  damages  for  the  injury. 

It  appears  that  the  plaintiff  with  her  father  and  mother,  at 
the  time  the  accident  occurred,  resided  on  the  first  floor  of  a 
house  in  Lewis  street,  the  father  keeping  a  bakery  store  on  the 
same  floor  and  a  bakery  underneath,  or  in  the  basement,  and 
carried  on  the  bakery  business.  The  street  in  front,  through 
which  the  railroad  runs  and  where  the  plaintiff  was  injured, 
is  about  twenty-six  feet  in  width  from  curb  to  curb.  The  fires 
in  the  bakery  under  the  store  and  the  heat  of  the  day  raised 
the  temperature  in  tlie  rooms  on  this  narrow  street  to  such  a 
degree  that  the  door  leading  to  the  street  was  left  open. 
About  four  or  five  o'clock  of  the  day,  the  mother  of  the  child, 
desiring  to  do  some  cooking  in  the  kitchen,  took  her  to  her 
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father  in  the  store  and  requested  him  to  take  care  of  her.  The 
child  after  playing  and  talking  with  her  father  for  a  couple  of 
minutes  went  behind  the  counter  and  remained  there  some  time 
While  she  was  there,  or  at  least  while  the  father  supposed  she 
was  there,  he  proceeded  to  make  some  entries  on  liis  books  in 
regard  to  the  business  of  the  day  and  while  he  was  tlius 
engaged  the  child  escaped  through  the  door  into  the  street 
and  was  nm  over  by  one  of  defendant's  cars.  The  evidence  is 
not  very  clear  as  to  the  period  of  time  that  the  plaintiff  was 
absent  from  the  father's  sight  prior  to  the  accident,  but  we 
think  that  the  jury  could  have  found  that  it  did  not  exceed. two 
minutes,  and  it  was  not  more  than  ten  or  fifteen  minutes  from 
the  time  that  the  mother  left  the  j)laintiff  with  the  father,  in 
the  store,  to  the  time  that  the  accident  actually  occurred ;  that 
the  plaintiff  was  quite  seriously,  if  not  permanently,  injured  is 
not  disputed.  In  regard  to  the  negligence  of  the  defendant, 
it  was  shown  that  it  was  a  one-horse  car  with  a  driver  but  no 
conductor.  When  approaching  the  bakery  where  the  plaintiff 
lived,  and  for  a  space  of  eighty  to  one  hundred  feet,  the  horse 
was  driven  on  a  gallop  at  the  rate  of  from  seven  to  ten  miles  per 
hour.  The  driver  could  have  seen  the  plaintiff  in  the  street  had 
he  been  looking  ahead,  but  his  attention  was  directed  to  the  rear 
of  the  car  and  to  the  opposite  side  of  the  street  to  warn  off  some 
boys  who  were  improperly  attempting  to  ride  upon  the  rear 
platform.  It  is  apparent  that  the  driver  did  not  see  and  could 
not  have  seen  the  plaintiff  when  she  was  struck,  as  his  back 
was  turned  toward  the  house  and  the  same  rate  of  speed  was 
kept  up  for  a  considerable  distance  past  the  point  in  the  street 
where  the  accident  happened.  There  was,  therefore,  evidence 
In  the  case  competent  and  proper  for  the  consideration  of  the 
jury  on  the  question  of  the  defendant's  negligence. 

We  think  that  the  trial  court  was  not  warranted  in  deciding 
upon  the  evidence  as  it  stood,  when  the  case  was  closed,  that, 
as  matter  of  law,  the  parents  of  the  plaintiff  neglected  to  observe 
that  degree  of  care  and  watchfulness  in  regard  to  her  move- 
ments, under  all  the  circumstances,  that  the  law  imposed  upon 
them.     In  reviewing  a  judgment  of  nonsuit  the  plaintiff  is 
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entitled  to  the  most  favorable  inference  deducible  from  the 
evidence,  and  all  contested  questions  of  fact  are  to  be  deemed 
established  in  her  favor,  and  when,  from  the  facts  and  circum- 
stances shown,  inferences  are  to  be  drawn  which  are  not  cer- 
tain and  incontrovertible,  the  question  becomes  one  of  fact 
The  plaintiffs  parents  were  bound  to  protect  her  from  danger 
fio  far  as  that  could  be  done  by  the  exercise  of  reasonable  pru- 
dence and  care.  The  law  did  not  require  the  father  to  suspend 
his  business  and  keep  the  child  every  moment  under  his  eye. 
He  was  required  only  to  exercise  sucli  a  degree  of  care  as  was 
reasonable  in  his  situation  and  under  all  the  circumstances  of 
the  case.  Whether  in  this  case  the  father  did,  in  fact,  all  that 
a  reasonably  careful  and  prudent  man  ought  to  have  done 
under  the  circumstances,  was  a  question  for  the  jury  and  not 
for  the  court.  (Birkett  v.  K  I.  Co.,  110  N.  Y.  506 ;  Kum 
V.  City  of  Troy,  104  K  Y.  344 ;  Stackus  v.  K  Y.  C  cfe  77". 
B.  R.  R.  Co.,  79  K  Y.  464.) 

The  case,  therefore,  should  have  been  submitted  to  the  jury. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
<K)ets  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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John  Good,  Kespondent,  v.  William  S.  Daland  et  al., 

Appellants. 

A  respondent,  in  moving  to  dismiss  an  appeal  on  the  ground  that  the  time 
for  appealing  had  expired  before  service  of  notice  of  appeal,  stands 
upon  a  strict  right  and  must  show  a  strict  and  technical  compliance 
with  the  statute  on  his  part  to  entitle  him  to  the  relief  sought. 

Where  an  alleged  copy  of  j  udgment  served  was  a  true  copy  except  the  attesta- 
tion of  the  clerk,  required  by  the  Code  of  Civil  Procedure  (§§  1236,1287), 
which  was  omitted,  hM,  that  the  paper  served  was  not  a  complete  copy, 
and  the  service  did  not  initiate  the  running  of  the  time  limited  for 
appealing. 

Van  Aktyne  v.  Cook  (25  N.  Y.  489),  QoeUt  v.  Spofford{m  N.  Y.  647),  Clapp 
v.  Hofuiley  (Vt  N.  Y.  610),  distinguished. 

Where,  on  motion  to  dismiss  an  appeal  in  a  case,  in  which  an  interlocu- 
toiy  judgment  had  been  entered  on  a  demurrer,  and  so  to  authorize 
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an  appeal,  the  certificate  of  the  court  below  was  required  (Code  Civ. 
Pro.  §  190,  subd.  4),  the  appellant  asked  for  leave  to  apply  to  the  court 
below  for  the  requisite  certificate,  which  application  was  denied,  held, 
that  this  did  not  preclude  the  appellant  from  thereafter  making  such 
application  without  leave,  and  on  procuring  the  certificate  from  again 
appealing. 

(Argued  January  14,  1890;  decided  January  21,  1890.) 

Motion  to  dismiss  appeal  from  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  second  judicial  department, 
entered  upon  an  order  made  June  28,  1889,  which  affirmed 
an  interlocutory  judgment,  entered  upon  an  order  overruling 
demurrers  to  plaintiffs  complaint. 

The  appellants  appealed  to  this  court  from  the  judgment  of 
the  General  Term  without  obtaining  the  certificate  of  the 
General  Term,  required  by  the  Code  of  Civil  Procedure  (§  190 
sub.  4)  "that  in  its  opinion  the  question  therein  is  of  sufficient 
importance  to  render  a  decision  of  the  Court  of  Appeals  desir- 
able before  proceeding  further."  The  respondent  moved  to 
dismiss  the  appeal  because  of  the  failure  to  procure  such  a  cer- 
tificate ;  on  the  hearing  of  the  motion  the  appellants  applied 
for  leave  to  make  application  to  tlie  court  below  for  the  cer- 
tificate ;  this  was  denied  and  the  appeal  dismissed.  Thereupon 
the  appellants  made  the  application,  procured  the  certificate 
and  again  appealed.  This  was  more  than  a  year  after,  as  the 
respondent  claimed,  a  copy  of  the  judgment  with  notice  of 
entry  was  served. 

Further  facts  appear  in  tlic  »>pinion. 

Albert  G.  MacDonald  for  motion. 

Calvin  Frost  and  Cliarles  S,  Atterhury  opposed. 

Andrews,  J.  The  defendants  had  sixty  days,  after  the 
service  on  their  attorney  of  a  copy  of  the  judgment  and 
notice  of  the  entry  thereof,  within  which  to  appeal  to  this 
court,  and  the  right  to  have  the  appeal  heard  in  a  case  like 
this  was  subject  to  the  furtlier  condition  that  a  certificate 
should  be  obtained  from  the  General  Term.     (Code,  §  190, 
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sub.  4.)  The  certificate  was  obtained  December  9,  1889,  and 
notice  of  appeal  was  served  on  the  plaintifPs  attorney,  together 
with  a  copy  of  the  certificate,  December  16,  1889.  The 
motion  to  dismiss  is  based  on  two  grounds :  (1)  That  the  time 
to  appeal  had  expired  before  the  service  of  the  notice  of 
appeal,  and  (2)  that  the  certificate  was  obtained  after  this 
court  had  denied  the  application  of  the  defendants  made  in 
October,  1889,  on  the  hearing  of  the  motion  to  dismiss  the 
former  appeal,  to  be  permitted  to  apply  to  the  court  below 
for  the  proper  certificate. 

The  motion  to  dismiss  should  be  denied. 

The  validity  of  the  first  ground  urged  depends  upon  the 
question  whether  the  paper  served  by  the  plaintiff  on  the 
attorney  for  the  defendants,  July  5,  1889,  was  a  copy  of  the 
judgment  rendered  by  the  General  Term,  within  the  meaning 
of  the  Code.  The  paper  served  was  a  true  copy  of  the  judg- 
ment, except  that  it  did  not  have  the  attestation  of  the  clerk. 
Section  1236  of  the  Code  prescribes  that  the  clerk  must  keep 
a  book  for  the  entry  of  judgments,  styled  a  "  judgment  book," 
and  that  "each  interlocutory  or  final  judgment  must  be  entered 
in  the  judgment  book,  and  attested  by  the  signature  of  the 
clerk."  And  section  1237  directs  that  the  clerk,  "  upon  enter- 
ing final  judgment,  must  immediately  file  the  judgment-roll." 
The  provision  for  attestation  prescribed  in  section  1236,  as 
said  by  Finch,  J.,  in  Xnapj>  v.  lioche  (82  N.  Y.  369),  "  was 
not  new,  but  was  founded  upon  a  rule  of  the  Revised 
Statutes  (part  3,  tit.  4,  chap.  6,  art  2,  §  11),  which  provides- 
that  no  judgment  should  be  deemed  valid  unless  the  record 
thereof  should  be  signed  and  filed."  It  is  not  necessary  to 
hold,  and  it  would  be  harmful  to  hold,  that  the  omission  of 
the  clerk  to  sign  a  judgment,  otherwise  properly  entered, 
would  deprive  a  party  of  rights  under  a  judgment.  The 
judgment  would  be  irregular,  but  not  void,  and  the  defect 
would  be  amendable  in  furtherance  of  justice.  But  the  respond- 
ent, in  moving  to  dismiss  the  appeal  on  the  groimd  that  the 
time  for  appealing  had  expired  before  the  notice  of  appeal  was 
served,  stands  upon  a  strict  right  and  must  show  a  strict  and 
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technical  compliance  with  the  statute  on  his  part,  to  entitle  him 
to  this  relief.  We  think  the  paper  sensed  was  not  a  copy  of  the 
judgment,  so  as  by  its  service,  to  initiate  the  running  of  the  limita- 
tion. The  cases  of  Godet  v.  Spofford  (55  N.  Y.  647) ;  Van 
Ahtyne  v.  Cook  (25  id.  489),  and  Clapp  v.  Haioley  (97  id. 
610),  are  not  in  point.  The  first  two  cases  arose  under  the 
former  Code,  in  which  there  was  no  requirement  that  the 
judgment  entered  sliould  be  attested  by  the  clerk.  (  §§  280, 
281.)  The  question  in  each  case  arose  on  the  trial  of  the 
action,  and  the  point  was  raised  that  the  judgment  in  question, 
not  having*  been  signed  by  the  clerk,  was  void.  In  Clapp  v. 
Ilawley^  the  point  decided  was  in  substance  that  the  fiat  of 
the  judge,  in  the  direction  for  judgment,  was  no  part  of  the 
judgment  itself. 

The  second  ground  of  the  motion  proceeds  on  the  erroneous 
assumption  that  the  denial  by  this  court  of  the  application  of 
the  defendants  to  be  permitted  to  apply  to  the  court  below  for 
the  requisite  certificate,  made  on  the  motion  to  dismiss  the 
former  appeal  for  want  of  a  certificate,  precladed  the 
defendants  from  thereafter  making  such  application  "without 
leave.  The  substance  of  the  former  action  of  the  court  was  to 
refuse  to  stay  the  plaintiflPs  motion  to  dismiss  until  the 
defendants  could  remedy  the  defect  in  their  proceedings,  and 
did  not  interfere  with  the  right  of  the  defendants  to  make 
such  further  application  to  the  court  below  as  they  should  be 
Advised. 

The  present  motion  should  be  denied,  with  ten  dollars  costs. 

All  concur. 

Motion  denied. 


"William  Harrioan,  Respondent,  v.  The  City  of  Brooklyn, 

Appellant. 

The  provision  of  the  charter  of  the  city  of  Brooklyn  (§  80,  tit.  22,  chap. 
583,  Lawg  of  1888)  prohibiting  the  maintenance  of  an  action  against  the 
city,  unless  it  shall  appear  by  the  complaint  that  thirty  days  have  elapsed 
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since  the  presentation  of  the  claim  or  claims  upon  which  the  action  is-' 
founded  duly  verified  to  the  comptroller  of  the  city  for  adjustment,  does 
not  apply  to  claims  arising  ex  delicto. 
JUinick  V.  Cit^of  Troy  (83  N.  Y.  514),  Beinuig  v.  City  of  Bvffalo  (102  id. 
809),   Dickinson    v.    Mayor,   etc,     (92    id.  584),  Brehm  v.   Mayor,   etc. 
(104  id.  186),  distinguished. 

(Submitted  January  13, 1890  ;  decided  January  28,  1890.) 

Appeal  from  an  interlocutory  judgment  of  tlie  City  Court 
of  Brooklyn,  entered  upon  an  order  made  June  24,  1889, 
which  affirmed  an  interlocutory  judgment,  entered  upon  an 
order  sustaining  a  demurrer  to  plaintiffs  complaint. 

This  action  was  brought,  to  recover  damages  for  injuries 
alleged  to  have  been  caused  by  defendant's  negligence. 

Defendant  demurred  on  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action,  in  that 
it  omitted  to  state  that  the  claim,  duly  verified,  had  been  pre- 
sented to  the  comptroller  for  adjustment  and  at  least  thirty 
days  had  elapsed. 

Almet  F,  Jenks^  corporation  counsel,  for  appellant.  Com- 
pliance with  section  30  of  chapter  583  of  the  Laws  of  1888  is 
a  pondition  precedent  to  plaintiffs  right  of  action.  {lieinig 
V.  City  of  Bvffalo,  102  N.  Y.  308.)  The  statute  is  applicable 
to  actions  in  tort.  {Reinig  v.  City  of  Buffalo,  102  N.  Y. 
308 ;  Duryee  v.  Mayor,  etc.,  26  Hun,  120,  123  ;  Reed  v. 
Mayor,  etc.,  31  id.  312 ;  97  N.  Y.  620 ;  Laws  of  1860, 
chap.  379  ;  Dickinson  v.  Mayor,  etc.,  92  N.  Y.  584,  589  ; 
Brehn  v.  Mayor,  etc.,  104  id.  186,  191 ;  Minich  v.  City  of 
Trmf,  83  N.  Y.  516 ;  Coster  v.  Mayor,  etc.,  43  id.  413 ;  Baine 
v.  City  of  Rochester,  85  N.  Y.  523  ;  Code  Civ.  Pra  §  3245.) 

WiUiam  J.  Gaynor  for  respondent.  In  the  light  of  the 
decision  of  the  court,  the  appeal  does  not  present  an  open 
question.  (Code  Civ.  Pro.  §  3245  ;  Taylor  v.  Cohdes,  105 
K  Y.  54 ;  Gage  v.  nomelhrnlle,  106  id.  667 ;  McGaffin  v. 
CoJwes,  74  id.  387.)  The  statute  under  construction  in  this 
action  is  obviously  at  least  as  narrow  in  its  scope  as  the  Code 
provision  hereinbefore  cited.     In  express  terms  it  limits  itself 
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ix)  "the  claim  or  claims  upon  which  said  action  or  special 
proceeding  is  founded."     (Laws  of  1886,  chap.  572.) 

Andbews,  J.  This  case  is  governed  by  the  decision  in  Howell 
V.  City  of  Buffalo  (16  N.  Y.  512).  It  was  there  held  that  a 
charter  provision  in  the  charter  of  Buffalo  declaring  that  "  it 
should  be  a  sufficient  bar  or  answer  to  an  action  or  proceeding 
in  any  court  for  the  collection  of  any  demand  or  claim  against 
the  city  that  it  had  never  been  presented  to  the  council  for 
audit  or  allowance,"  did  not  apply  to  claims  arising  ex  delicto. 
The  same  principle  of  construction  has  been  applied  to  statutory 
provisions  prohibiting  the  allowance  of  costs  in  action  against 
municipal  corporations,  unless  the  cTaiin  upon  which  the  action 
is  founded  had  been  presented  to  the  chief  fiscal  officer  of  the 
corporation  before  the  commencement  of  the  action.  (Laws 
1859,  chap.  262 ;  Code  Civ.  Pro.  §  324:5 ;  McCture^.  Niagwra, 
3  Abb.  Ct.  App.  Dec.  83 ;  Taylor  v.  City  of  Cohm,  105  K  Y. 
54 ;  Gage  v.  Village  of  IlomeUsviUe^  106  id.  667.)  The  cases 
of  Minick  v.  City  of  Troy  (83  N.  Y.  514),  and  Reining  v. 
City  of  Buffalo  (102  id.  309),  arise  under  charter  provisions 
which  in  terms  include  claims  ex  delicto^  and  are  not  in  con- 
flict with  the  other  cases. 

The  charter  of  Brooklyn,  under  which  the  present  conten- 
tion arises,  declares  that  "no  action  or  special  proceeding" 
shall  be  maintained  against  the  city,  unless  it  shall  appear  by 
the  complaint  that  at  least  thirty  days  had  elapsed  "  since  the 
claim  or  claims,  upon  which  said  action  or  special  proceeding 
is  founded,  were  presented  in  detail  and  duly  verified  by  such 
claimant  or  claimants  to  the  comptroller  of  said  city  for 
adjustment,"  and  a  subsequent  clause  in  the  same  section 
authorizes  the  comptroller  to  require  "  any  person  presenting 
for  settlement  an  account  or  claim,"  to  be  sworn  and  answer 
orally  as  to  any  facts  relative  to  the  justness  of  such  "  account 
or  claim."     (Chap.  583,  Laws  of  1888,  tit.  22,  §  30.) 

The  words  "  claim  or  account,"  in  connection  with  the  pur- 
pose of  presentation,  and  the  designation  of  the  officer  to 
whom  the  presentation  is  to  be  made*  naturally  indicate  claims 
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on  contract  which  may,  in  ordinary  course,  be  adjusted  by  the 
comptroller  or  chief  financial  officer  or  officers  of  the  city,  the 
justness  of  which  may  be  ascertained  by  the  summary  method 
of  examination  provided.  There  is  nothing  in  the  language  of 
the  charter  to  take  the  case  out  of  the  operation  of  the  decisions. 
In  Dickinson  v.  Mayor^  etc.  (92  N.  Y.  584),  and  Brehm  v. 
Mayor  J  etc,  (104  id.  186),  it  was  assumed  by  counsel  that  the  pro- 
vision in  the  New  York  Consolidation  Act  (Laws  of  1873, 
chap.  385,  §  105),  applied  to  actions  ex  delicto.  Upon  this 
assumption  the  question  was  presented  in  the  first  case  whether 
the  statute  of  limitations  on  a  cause  of  action  for  negligence 
commenced  to  run  from  the  time  of  the  injury,  or  from  the  time 
of  the  demand  made  on  the  comptroller,  and  it  was  held  that 
the  charter  provision  did  not  postpone  the  period  for  the  com- 
mencement of  the  limitation  prescribed  by  the  general  statute, 
and  in  the  second  case,  that  a  delay  of  thirty  days  after  presen- 
tation of  a  claim,  did  not  bar  the  cause  of  action  where  the  six 
years  expired  during  that  period.  The  court  did  not  consider 
the  question  now  presented. 

There  has  been  a  diversity  of  opinion  in  the  Supreme  Court 
upon  the  question,  but  the  general  rule  having  been  declared  by 
this  court  in  analogous  cases,  we  think  there  is  no  reason  for 
now  changing  it.  The  opinions  below  contain  an  exhaustive 
review  of  the  cases  on  the  subject,  and  further  elaboration  is 
unnecessary. 

We  concur  in  the  conclusion  reached,  and  the  judgment 
should  be  affirmed,  with  leave  to  the  defendant  to  apply  to  the 
court  below  for  leave  to  answer. 

All  concur. 

Judgment  accordingly. 
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j69|        George  C.  Buell  et  al.,  Kespondents,  v.  Benjamin  T.  Van 
119    160  Camp,  The  Orleans  County  National  Bank,  a  subsequent 

judgment  creditor,  Appellant. 

Where  the  affidavit,  upon  which  an  attachment  was  issued,  stated  that  & 
cause  of  action  existed  in  favor  of  plafntiff  against  defendant  for  an 
amount  stated  and  then  set  forth  the  grounds  of  the  claim,  to  wit,  an 
indebtedness  for  goods  sold  to  the  amount  specified,  and  also  stated 
that  no  part  had  been  paid  but  the  whole  was  due  and  owing,  held,  that 
this  was  a  sufficient  compliance  with  the  provision  of  the  Code  of  Civil 
Procedure  (§  636)  requiring  a  plaintiff,  on  application  for  an  attachment, 
to  show  by  affidavit  that  he  "  is  entitled  to  recover  a  sum  stated  therein/* 

An  attachment  was  applied  for  and  granted,  on  the  ground  that  the  defend- 
ant had  departed  from  the  state  with  intent  to  defraud  his  creditors, 
which  was  alleged  by  plaintiff  in  his  affidavit,  on  information  and  belief; 
he  stated  that  the  sources  of  his  information  and  the  grounds  of  his 
belief  were  the  affidavits  of  two  persons  named,  which  he  averred  had 
that  day  been  presented  to  the  judge  to  whom  the  application  was  made 
and  by  him  ordered  filed.  Copies  of  said  affidavits  were  attached  ;  these 
contained  statements  of  facts  sufficient  to  show  the  departure  with  the 
intent  alleged.  Heldy  that  the  affidavit  was  sufficient  to  give  jurisdiction 
to  issue  the  attachment. 

(Argued  January  13,  1890  ;  decided  January  28,  1890.) 

Appeal  from  order  of  the  General  Temi  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  June  21,  1889, 
which  reversed  an  order  of  Special  Term  vacating  an  attach- 
ment. 

The  facts  are  sufiiciently  stated  in  the  opinion. 

IT,  E.  SlcJceU  for  appellant  To  authorize  the  bank  to 
make  a  motion  to  vacate  the  attachment  it  must  show  that  it 
had  "  acquired  a  lien  upon  or  interest  in  the  defendant's  prop- 
erty after  it  was  attached  by  the  plaintijffs;"  this  it  did  do  (Code 
Civ.  Pro.  §§  636, 682, 1216, 1246, 1370 ;  S.  C,  JBanJcx.  AUberger^ 
75  K  Y.  179 ;  T.  P.  Co,  v.  Hart,  85  id.  500.)  To  procure  an 
attachment  for  breach  of  contract  the  plaintiff  must  show,  by  affi- 
davit that  he  is  entitled  to  recover  a  sum  stated  therein  over  and 
above  all  counter-claims  known  to  him.  (Code  Civ.  Pro.  § 
636 ;  Marine  Bank  v.  Ward,  35  Hun,  395  ;  Smith  v.  Davis^ 
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29  id.  306 ;  Thorin</ton  v.  Merrick,  101  N.  Y.  5.)  All  the 
allegations  to  show  that  the  defendant  had  left  the  state  to 
defraud  his  creditors  or  to  avoid  the  service  of  a  summons  are 
upon  this  information,  and  ho  reason  is  given  why  the  affida- 
vits of  the  informants  are  not  produced.  Such  evidence  gave 
no  right  to  an  attachment.  {S.  C.  Bank  v.  Alherger,  79  N.  Y. 
252 ;  Betinett  v.  Edwa/rd^,  27  Hun,  352 ;  BuU  v.  Ball,  41  id. 
61 ;  Marine  Bank  v.  Ward,  35  id.  395.)  Tliere  was  no  error 
in  not  allowing  plaintiff  at  Special  Term  to  read  liis  own  affi^ 
davit  in  evidence  to  show  that  the  "  original  affidavits  of  Jerome 
and  Kelsey  were  in  the  actual  presence  of  the  judge  and  then 
considered  by  him,"  when  the  attachment  was  created.  (Code, 
§§  636,  639.) 

Horace  McGuire  for  respondents.  The  moving  papers  did 
not  show  that  the  bank  was  in  a  position  to  assail  our  attach^ 
ment.  {Sutton  v.  Dillaye,  3  Barb.  529 ;  5  Civ.  Pro.  Rep^ 
191 ;  Code  Civ.  Pro.  §  1250 ;  Herman  v.  M.  I?is.  Co.,  81 
K  Y.  184;  2  Eumsey's  Pr.  570;  Finn  v.  Smith,  93  N.  Y. 
91.)  It  was  error  in  the  Special  Term  to  refuse  to  allow  plain- 
tiffs to  read  supporting  affidavits  upon  the  motion  papers. 
{Godfrey  v.  Godfrey,  75  N.  Y.  434;  Ive^  v.  Holden,  14  Hun^ 
402.)  The  Special  Term  should  have  sustained  the  plaintiflfe? 
attachment  upon  the  papers.  {Stevens  v.  Middleton,  26  Hun, 
470 ;  James  v.  Richardson,  39  id.  399;  Bennett  v.  Edvxirds, 
27  Hun,  353 ;  Whitney  v.  Hirsch,  39  id.  325 ;  Colv^t  v.  Vafi 
Valen,  6  How.  Pr.  102.)  The  affidavits  contained  sufficient 
evidence  to  call  upon  the  officer  granting  the  attachment  to 
exercise  his  judgment  upon  the  weight  of  the  evidence  to 
establish  the  grounds  of  tlie  application.  (1  Rumsey's  Pr. 
510,  511 ;  In  re  Bliss,  7  Hill,  187;  Haebler  v.  Betmhart,  26 
K  Y.  S.  R.  230 ;  Bennett  v.  Edwards,  27  Hun,  352.) 

Earl,  J.  This  is  an  appeal  from  an  order  of  the  General 
Term  reversing  a  Special  Term  order,  which  set  aside  plain- 
tiffs' attachment  granted  by  a  county  judge,  on  a  motion  made 
by  the  Orleans  County  Bank,  a  subsequent  judgment  creditor? 
of  Van  Camp. 
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Upon  its  motion  at  the  Special  Term,  the  bank  used  some 
affidavits ;  but  in  its  notice  of  motion  it  was  expressly  stated 
that  "  the  court  will  be  asked  to  vacate  the  attachment  upon 
the  papei*s  upon  which  it  was  granted  by  the  county  judge, 
and  that  the  other  papers  will  be  read  only  for  the  purpose  of 
diowing  its  right  to  make  the  motion."  The  plaintiffs  offered 
to  read  additional  affidavits  in  support  of  the  attachment  in 
opposition  to  the  motion,  which  the  court  declined  to  receive. 
The  General  Term,  as  appears  froui  the  opinion  there  pro- 
nounced, reversed  the  order  of  the  Special  Term  on  the  ground 
that  it  declined  to  hear  the  additional  affidavits  offered  to  be 
read  by  the  plaintiffs.  But  as  the  ground  of  the  reversal  does 
not  appear  in  the  order,  we  may  assume  here  that  the  reversal 
was  upon  any  ground  justified  by  the  facts  of  the  case. 

We  arc,  however,  of  opinion  that  the  original  affidavit  waa 
sufficient  to  uphold  the  attachment. 

The  Code  (§  (>36)  requires  the  plaintiff  applying  for  a  war- 
rant of  attachment,  to  show  by  affidavits  to  the  satisfaction  of 
the  judge  granting  the  same,  among  other  things,  that  one  of 
the  causes  of  action  specified  in  the  preceding  section  exists 
against  the  defendant ;  and  "  if  the  action  is  to  recover  damages 
for  breach  of  a  contract,  the  affidavit  must  show  that  the  plain- 
tiff is  entitled  to  recover  a  sum  stated  therein,  over  and  above 
all  counter-claims  known  to  him."  It  is  claimed  on  the  part 
of  the  appellant  that  this  provision  of  the  section  was  not 
complied  'with. 

The  affidavit  on  which  the  attachment  was  granted  was 
made  by  one  of  the  plaintiffs,  and  in  it  he  stated  that  a  "  cause 
of  action  exists  in  favor  of  said  plaintiffs  against  said  defend- 
ant, for  which  said  action  is  commenced,  and  that  the  amount  of 
the  plaintiffs'  claim  in  said  action  is  $817.13,  and  interest  from 
the  1  Itli  day  of  June,  1888,  over  and  above  all  counter-claims  and 
set-offs  known  to  deponent,  and  that  the  grounds  of  said  claims 
and  cause  of  action  are,  as  follows."  Then  it  is  stated  that  on 
the  13th  of  January,  1888,  and  between  that  date  and  the  18th 
day  of  May,  1888,  the  plaintiffs  sold  and  delivered  to  the 
defendant  certain  groceries  to  the  amount  of  $420.46,  includ- 
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ing  interest,  which  defendant  agreed  to  pay,  and  which  he 
had  failed  to  pay,  and  that  that  sum  was  due  and  owing; 
that  on  the  18th  of  February,  1888,  the  defendant  made 
his  promissory  note  in  writing  whereby  he  promised  to 
pay  plaintiffs  the  sum  of  $389.17,  for  value  received, 
and  delivered  the  same  to  them  who  are  now  the  owners 
and  holders  thereof;  that  the  note  was  given  for  gro- 
ceries to  the  full  amount  thereof ,  theretofore  sold  and  delivered 
to  the  defendant.  These  allegations  are  a  sufficient  compliance 
with  that  portion  of  the  section  above  quoted  and  show  that 
the  plaintiffs  were  entitled  to  recover  the  sum  stated  in  the 
affadavit,  over  and  above  all  counter-claims  known  to  them. 

The  ground  upon  which  the  attachment  was  applied  for 
was,  that  the  defendant  had  departed  from  the  state  to  defraud 
his  creditors  and  to  avoid  the  service  of  a  summons.  It  is 
alleged  in  the  affidavit  made  by  Buell,  one  of  the  plaintiffs, 
"  that  the  defendant  has  departed  from  the  state  of  New  York, 
where  he  resided  June  9,  1888,  with  intent  to  defraud  his 
creditors  and  to  avoid  the  service  of  a  summons  upon  him ;  that 
this  all^ation  is  made  upon  information  and  belief,  and  the 
sources  of  deponent's  information,  and  the  grounds  of  depo- 
nent's belief,  are  the  affidavits  of  Hiram  Jerome  and  Addison 
Kelsey,  verified  June  11,  1888,  and  that  day  presented  to  the 
judge  of  Orleans  county,  and  ordered  filed  in  Orleans  county 
clerk's  oflSce,  copies  of  which  are  hereto  annexed,  and  depo- 
nent refers  to  said  original  ajfidavits  as  a  part  of  this  aflSdavit." 

The  affidavit  of  Jerome  is  as  follows : 

"  Hiram  Jerome,  being  duly  sworn,  says  that  he  resides  in 
Carlton,  N.  Y.;  that  he  is  a  brother-in-law  of  Benjamin  F. 
Yan  Camp,  and  lives  just  across  the  road  from  the  said  Yan 
Camp ;  that  this  afternoon  deponent  called  at  the  late  home 
of  said  Yan  Camp  and  found  that  he  was  absent  therefrom ; 
deponent  found  the  wife  of  said  Yan  Camp  weeping  and 
seeming  in  great  grief,  and  she  would  not  tell  where  said  Yan 
Camp  was  or  talk  on  the  subject.  Deponent  met  his  own  wife 
coming  from  the  house  of  Yan  Camp  as  he  went  in  (depon- 
ent's wife  is  a  sister  of  Yan  Camp's  wife)  and  deponent's  wife 
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informed  deponent  then  and  there  that  said  Mrs.  Yan  Camp 
had  just  received  a  letter  from  Van  Camp,  stating  that  he  was 
in  Elgin,  Canada,  and  that  in  a  few  days  they  w^ould  find  out 
why  he  had  left.  Deponent  says  he  was  on  the  most  intimate 
terms  with  Van  Camp,  saw^  him  frequently,  and  was  in  Albion 
the  day  said  Van  Camp  left  for  Canada,  but  that  deponent 
had  no  information  or  knowledge  tliat  Van  Camp  had  any 
intention  to  go  to  Canada ;  that  deponent  has  talked  with  the 
members  of  said  Van  Camp's  family  upon  the  subject  of  his 
departure,  and  none  of  them  knew  of  his  intention  to  go  to 
Canada,  or  that  he  was  in  Canada  until  said  letter  was  received ; 
that  the  affidavits  of  the  members  of  said  Van  Camp's  family, 
or  of  deponent's  wife,  is  not  produced  because  none  of  them 
are  accessible." 

And  the  affidavit  of  Kelsey  is  as  follows : 

"  Addison  Kelsey,  being  duly  sworn,  says  that  he  is  one  of 
the  heirs  and  legatees  of  Amos  Kelsey,  late  of  Gaines,  N.  Y., 
deceased,  and  that  Benjamin  F.  Van  Camp  was  executor  of  the 
will  of  said  Amos  Kelsey ;  that  the  business  of  the  estate  was 
substantially  closed  a  long  time  ago ;  that  some  time  ago  the 
deponent,  with  others  interested  in  the  said  estate,  filed  a  peti- 
tion with  the  surrogate  of  Orleans  county,  to  whom  jurisdiction 
in  the  matter  belonged,  praying  that  said  Van  Camp  be  ordered 
to  show  cause  why  he  should  not  render  his  account  as  such 
executor ;  that  thereupon  an  order  was  made  by  said  surrogate 
returnable  before  him  at  ten  o'clock  this  morning,  addressed 
to  said  Van  Camp,  ordering  him  to  show  cause  on  the  return 
thereof  why  he  should  not  render  his  account  as  such  executor; 
that  said  order  was  personally  served  upon  said  Van  Camp  in 
due  time ;  that  this  morning  said  Van  Camp  did  not  appear 
upon  the  return  of  said  order  nor  did  any  person  on  his  behalf, 
and  that  an  order  has  been  taken  revoking  his  letters  testa- 
mentary ;  that  deponent  has  been  informed  by  one  Britton,  who 
keeps  a  boarding  stable  in  the  village  of  Albion,  that  said  Van 
Camp  left  his  horse  and  buggy  there,  with  which  he  had  come 
from  his  country  home  to  the  village  on  that  day,  and  that  he 
had  not  called  for  them,  and  that  said  Van  Camp's  family  have 
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come  to-day  and  taken  the  horse  and  buggy  away  ;  that  he  is 
informed  by  one  Edward  Rimsom  that  he  saw  said  Yan  Camp 
go  on  the  train  that  passes  west  towards  Canada  from  Albion 
at  half-past  three  last  Saturday  afternoon ;  that  deponent  has 
inquired  of  the  relatives  and  neighbors  of  said  Van  Camp,  and 
that  it  is  generally  believed  by  them  and  it  is  currently 
reported  that  he  has  departed  with  intent  to  clieat  his  creditors  ; 
several  attachments  liave  been  obtained  and  that  said  Van 
Camp  was  very  largely  indebted." 

Hearsay  evidence  is  generally  excluded  upon  the  trial  of 
issues  of  fact  in  actions.  As  a  rule,  it  is  not  good  common  law 
evidence.  But  in  collateral  proceedings  or  matters  of  practice, 
where  orders  in  the  progress  of  actions  are  applied  for,  judges 
frequently  act  upon  facts  stated  upon  information  and  belief. 
In  such  proceedings  absolute  certainty  is  not  expected ;  the 
e^^dence  is  sufficient  if  convincing  and  satisfactory,  is  usually 
by  affidavit,  ex  parte,  and  is  not  subjected  to  the  test  of  cross- 
examination.  All  that  is  required  is  that  the  information 
furnished  by  the  affidavit  shall  be  such  that  a  person  of  reason- 
able prudence  w^ould  be  willing  to  accept  and  act  upon  it. 
The  mere  averment,  however,  of  a  fact  upon  information  and 
belief  without  more  is  not  sufficient ;  but  the  sources  of  the 
information  and  the  grounds  of  the  belief  must  be  stated  so 
that  the  judicial  officer  to  whom  the  affidavit  is  presented  may 
judge  whether  the  information  and  belief  have  a  proper  basis 
to  rest  on ;  and  if  he  is  satisfied  that  they  have,  then  the  affi- 
davit is  sufficient  to  invoke  his  jurisdiction  and  to  be  submitted 
to  his  determination.  And  such  is  the  rule  recognized  we 
believe  in  all  the  cases  on  this  subject.  The  rule  which  requires 
an  affidavit  to  state  the  sources  of  the  information  and  the 
ground  of  belief,  implies  that  with  such  statements  the  affidavit 
will  be  sufficient,  although  the  affiant  has  no  personal  knowl- 
edge of  the  principal  facts  necessary  to  be  established. 

We  must  assume  that  the  affidavits  of  Jerome  and  Kelsey, 
while  not  made  in  this  action,  were  legally  made  in  some 
judicial  proceeding,  and  that  they  were  before  the  judge  grant- 
ing the  attachment.     The  statements  contained  in  those  affi- 


166  HoDGRiNs  V.  Mead.  [Jan., 


Statement  of  case. 


davits,  therefore,  all  have  the  sanction  of  a  legal  oath.  Those 
statements  are  sufficient  to  show  that  Van  Camp  had  departed 
from  the  state  with  intent  to  defraud  his  creditors  and  to 
avoid  the  service  of  summons. 

We  are,  therefore,  of  opinion  that  the  affidavit  of  Buell,  which 
gave,  as  the  source  of  his  information  and  the  ground  of  his 
belief,  the  averments  contained  in  those  affidavits,  was  sufficient 
to  give  the  county  judge  jurisdiction  to  issue  the  attachment. 
Hence  the  General  Term  had  jurisdiction  to  reinstate  the 
attachment,  and  its  order  is  not  reviewable  in  this  court. 

The  appeal  should,  therefore,  be  dismissed  with  costs. 

All  concur. 

Appeal  dismissed. 


no  4i8|         Frank  B.  Hodgkins,  Respondent,  v.  Sabah  F.  Mead, 

Appellant. 

In  an  action  upon  an  alleged  contract  to  pay  a  sum  specified  for  services 
rendered,  the  issue  was  as  to  the  terms  of  the  contract,  it  being  conceded 
that  if  plaintiff  was  entitled  to  recover  anything,  it  was  the  amount 
claimed,  with  interest.  The  court  so  charged,  stating  the  precise  sum 
plaintiff  was  entitled  to,  if  the  jury  found  a  verdict  fn  his  favor.  On 
adjournment  of  the  court  for  the  day,  pursuant  to  stipulation  of  counsel, 
the  jury  were  informed  that  they  might  seal  their  verdict ;  that  they 
need  not  return  in  the  morning  to  deliver  it,  but  could  deliver  it  to  the 
officer  in  charge.  The  sealed  verdict  simply  stated  that  the  jury  found 
for  plaintiff.  Upon  reading  the  verdict  the  court  stated  it  was  a  mistrial ; 
no  order  setting  aside  the  verdict  was  entered.  At  the  same  term  a 
motion  was  made  to  amend  the  verdict,  on  an  order  to  show  cause, 
granted  three  days  after  the  verdict,  and  on  affidavits  of  the  jurymen, 
to  the  effect  thai  they  all  agreed  upon  a  verdict  for  the  full  amount 
claimed,  but  being  uncertain  as  to  the  exact  amount  stated  by  the  court, 
signed  the  verdict  supposing  tlie  amount  woi^ld  be  inserted;  the  court 
amended  the  verdict  by  inserting  the  amount.  J/ckl,  no  error  ;  that  the 
court  had  the  power  to  aiake  the  amendment  and  in  exercising  its  dis- 
cretion was  guilty  of  no  abuse  thereof. 

Jack^mn  v.  WiUiam^m  (2  T  R.  2^1),  and  7?^^-  v.  WofxJfall  (5  Burr.  2661), 
distinguished. 

(Submitted  January  13,  1890 ;  decided  January  28,  1890.) 
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Appeal  from  order  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  made  May  27,  1889,  which  affirmed  an  order  of 
the  court  at  a  trial  term,  granting  a  motion  on  the  part  of 
plaintift  to  amend  or  correct  a  sealed  verdict  herein. 

The  nature  of  the  action,  and  the  material  facts  are  stated 
in  the  opinion. 

SewaU  Sergeaivb  for  appellant.  In  an  action  to  recover 
money  the  jury  must  assess  the  amount  of  the  damages.  (Code 
Civ.  PVo.  §  1183.)  If  the  jury  fails  to  assess  the  amount  of 
damages,  there  is  no  verdict.  {Clum  v.  Smithy  5  Hill,  560  ; 
Eaa  parte  CuykendaHy  6  Cow.  53 ;  Jacksoii  v.  WUUmnson^  2 
T.  R  281 ;  Davis  v.  Taylor,  2  Chitty,  268 ;  Vaise  v.  Delor 
ona/ter,  1  T.  R.  11 ;  Carpenter  v.  SheMen,  5  Sandf.  97  ;  Parker 
V.  Laney,  58  N.  Y.  469  ;  Clark  v.  Richards,  3  E.  D.  Smith, 
93 ;  Dalrymple  v.  WiUiarns,  63  N.  Y.  361,  363  ;  People  v. 
Common  Pleas,  1  Wend.  300  ;  5  Burr,  2667  ;  Warner  v.  iV^. 
r.  a  R.  R.  Co,,  52  N.  Y.  443 ;  Dayton  v.  Church,  7  Abb. 
[K  C]  367 ;    Wells  v.  Cox,  1  Daly,  515 ) 

Henri  Pressprich  for  respondent.  The  court  had  power  to 
so  amend  its  records  as  to  conform  them  to  the  truth  and  such 
power  cannot  now  be  questioned.  (Code  Civ.  Pro.  §  723 ; 
Burhans  v.  Tibhits,  7  How.  Pr.  21  ;  Wells  v.  Cox,  1  Daly, 
515  ;  Ilainks  v.  Crofton,  2  Burr,  698  ;  RochfeUer  v.  Domielly,, 
8  Cow.  652 ;  Petrie  v.  Hannay,  3  T.  R.  659  ;  Cheetham  v. 
Tillotson,  4  Johns..508;  2  Thompson  on  Trials,  §g  2642,  2643.) 
The  power  or  jurisdiction  of  the  court  to  make  the  order 
appealed  from  being  established,  the  only  question  remaining 
is  "  whether  a  case  is  made  calling  for  its  exercise."  {Dal- 
rymple  v.  Williams,  63  N.  Y.  3f>l ;  Wells  v.  Cox,  1  Daly, 
615.)  Affidavits  from  jurors  upon  such  amotion  as  is  appealed 
from,  to  prove  what  their  verdict,  as  actually  found,  was, 
and  upon  which  to  justify  the  court  in  making  an  order 
conforming  the  verdict,  may  be  received.  (Dalrymple  v. 
WiUiams,  63  X.  Y.  361 ;  Wdls  v.  Cox,  1  Daly,  515.)  The 
point  urged  by  appellant,  in  various   forms,  that  the  cause 
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had  been  submitted  to  the  jury,  that  the  jury  had  been 
discharged,  that  the  jury  was  not  present  when  the  court 
made  the  order  conforming  the  verdict  rendered  to  the 
verdict  actually  found,  cannot  have  any  weight  in  the  deter- 
mination of  this  appeal.  {Dalrymfle  v.  WiUiams,  63  N.  Y. 
351.)  The  appellant  cannot  urge  successfully  on  this 
appeal  that  the  remarks  of  the  presiding  judge  upon  the  open- 
ing of  the  sealed  verdict  partook  of  the  nature  of,  and  were, 
an  order  of  the  court,  made  after  due  deliberatipn,  iiTevocable 
and  not  to  be  set  aside.     (Code,  §§  724,  772.) 

Peckham,  J.  This  action  was  brought  to  recover  the 
amount  of  one  per  cent  commission  as  a  real  estate  broker 
upon  the  sum  of  $80,000,  being  the  purchase-price  of  certain 
real  estate  owned  by  appellant,  which  the  plaintiff  alleged  he 
had  procured  a  purchaser  for  upon  the  employment  of  the 
defendant. 

The  answer  set  up  a  special  contract  between  the  parties, 
by  which  the  plaintiff  was  to  claim  and  be  entitled  to  no  com- 
missions except  upon  the  performance  by  the  proposed  pur- 
chasers of  the  property,  of  the  special  contract  of  sale 
entered  into  between  them  and  defendant,  and  the  answer 
alleged  a  failure  by  the  proposed  purchasers,  and  that  on 
account  thereof  the  plaintiff  had  not  earned  his  commissions. 
This  was  the  sole  question  at  issue  between  the  parties,  and  it 
was  assumed  and  conceded  that  if  the  plaintiff  w^re  entitled  to  a 
verdict  at  all,  it  was  for  tlie  one  per  cent  upon  $80,000,  with 
interest  from  the  time  it  was  due.  The  charge  of  the  judge 
to  the  jury  was  explicit  upon  the  point,  and  he  stated  in  so 
many  words  that  if  the  plaintiff  were  entitled  to  a  verdict,  he 
must  recover  his  commissions  upon  the  purchase-price,  with 
interest,  amounting  in  all  to  the  sum  of  $848.  The  judge 
further  said :  "  Now,  you  liav-e  a  single  question  of  fact  to 
decide,  w^hether  you  believe  the  testimony  of  the  plaintiff,  or 
the  testimony  of  Mead,  Sergeant  and  Meldrum,  as  to  this 
arrangement  made  on  the  twenty-first  day  of  February.  If 
you  find  that  there  was  an  arrangement  made  that  the  com- 
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miseion  of  plaintiff  wajs  conditional,  then  your  verdict  will  be 
for  the  defendant,  because  the  condition  was  never  complied 
with.  If,  on  the  other  hand,  there  was  no  condition,  it  is 
admitted  here  that  the  plaintiff  was  employed,  and  that  he 
found  a  purchaser,  and  that  the  plaintiff  would  be  entitled  to 
a  verdict."  The  precise  amount  of  such  verdict  had  already 
been  stated  by  the  court  and  there  was  no  dispute  about  it 

The  jury  retired  on  the  afternoon  of  March  8,  1889. 
The  time  of  adjournment  having  been  reached  and  the  jury 
not  having  agreed,  the  court  sent  instructions  to  them  that 
they  might  seal  their  verdict,  and  it  was  then  agreed  by  the 
counsel  for  both  parties  that  the  jury  need  not  return  in  the 
morning  to  deliver  their  verdict  and  that  it  might  be  sealed 
and  received  from  the  jury  by  the  officer  in  charge  and  he 
should  bring  it  into  court  in  the  morning.  The  jury  agreed 
during  the  night  and  their  verdict  was  written  out  by  one  of 
their  number,  signed  by  all,  sealed  and  then  delivered  to  the 
officer  having  them  in  charge,  and  thereupon  they  were 
discharged. 

In  the  morning,  at  the  opening  of  the  court,  the  oflScer 
handed  the  sealed  verdict  to  the  court,  who  passed  it  to  the 
clerk  and  told  him  to  read  it.  The  envelope  was  then  broken 
and  the  verdict  read  aloud.  It  was  as  follows  (after  the  title 
of  the  cause) :  "  We,  the  undereigned,  jurors  empanelled  in 
the  above  entitled  action,  do  hereby  certify  that  we  find 
herein  a  verdict  for  the  plaintiff."  Signed  by  each  juror. 
Upon  the  reading  of  the  verdict,  and  according  to  the  affi- 
davit read  on  the  part  of  the  defendant,  the  court  said,  in 
substance  :  "  This  is  what  comes  from  letting  a  jury  go.  I 
wiU  never  do  it  again."  The  court  then  said  to  the  counsel 
for  plaintiff :  "  If  you  have  any  motion  to  make  I  will  hear  it 
now."  Plaintiff's  counsel  said  he  had  none  then,  but  he 
would  like  time  to  consider  it,  to  which  the  court  said,  in 
substance,  that  he  must  make  it  then  or  not  at  all,  and  the 
court  then  continued  and  said  that  it  was  a  mistrial,  and  the 
counsel  for  defendant  then  withdrew  from  the  court  room, 
and  no  permission  was  granted  plaintiff's  counsel  to  make  any 
SicKELs— Vol.  LXXIV.        22 
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motion  whatever  while  counsel  for  the  defendant  was  in  the 
court  room.  This  statement  of  the  agreement  for  the  sealed 
verdict  and  for  dispensing  with  the  return  of  the  jury, 
together  with  the  recital  of  what  took  place  when  the  verdict 
was  opened  in  the  morning  in  the  court  room,  is  taken  from  the 
affidavit  used  on  the  part  of  the  defendant  to  oppose  the  motion 
made  on  the  part  of  the  plaintiff  to  amend  the  verdict.  No 
order  setting  aside  the  verdict  was  ever  entered,  and  there  is 
nothing  to  contradict  the  implication  arising  from  all  the 
facts  that  the  remark  of  the  learned  judge  as  to  the  mistrial 
wafi  an  informal  expression  of  a  hasty  opinion,  upon  which 
no  proceeding  was  ever  based,  and  which  opinion  upon 
reflection  he  subsequently  altered. 

The  counsel  for  the  plaintiff,  within  three  days  of  the 
bringing  in  of  the  verdict,  and  at  the  same  term  of  the  court, 
procured  the  affidavits  of  all  the  members  of  the  jury  to  the 
effect  that  they  all  agreed  upon  a  verdict  for  the  plaintiff 
for  the  full  amount  claimed,  and  interest,  but  being  uncertain 
as  to  the  exact  amount  stated  by  the  court  made  out  a  sealed 
verdict  for  the  plaintiff,  which  each  signed,  supposing  that 
the  correct  amount  would  be  inserted  at  the  opening  of  the 
court  on  receipt  of  their  verdict,  and  each  juror  said  it  was  his 
intention  to  find  a  verdict  for  the  plaintiff  for  the  f nil  amount 
stated  by  the  court.  Upon  these  affidavits,  and  upon  a  copy 
of  a  charge  of  the  judge,  and  upon  the  pleadings  and  the 
affidavit  of  the  plaintiff's  attorney,  and  at  the  same  term  of 
the  court,  on  the  twelfth  of  March,  an  order  to  show  cause 
was  granted,  returnable  on  the  fourteenth  instant,  why  the 
verdict  should  not  be  amended  by  adding  to  the  same  the 
words,  "  for  the  sr.m  of  eight  hundred  and  forty-eight 
dollars,"  after  the  words,  "  We  find  herein  a  verdict  for  the 
plaintiff."  On  return  of  the  said  order  the  court  made  the 
amendment  asked  for. 

There  is  no  conflict  in  the  record  a^  to  tlie  main  facts.  It 
is  nowhere  denied  that  the  charge  of  the  judge  correctly 
stated  the  issue  between  the  parties,  nor  is  there  any  claim 
made  that  if  the  plaintiff  were  entitled  to  recover  at  all  he 
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might  properly  recover  any  other  than  the  precise  sum  stated 
by  the  court. 

The  only  question  in  the  case  now  before  us  arises  upon 
these  conceded  facts,  and  it  is  simply  wliether  the  plaintiff  shall 
have  the  benefit  of  the  verdict  of  the  jury  by  merely  adding 
to  its  written  portion  the  amount  really  agreed  upon  by  them 
and  which  it  is  conceded  on  all  hands  the  plaintiff  was  legally 
entitled  to,  if  entitled  to  a  verdict  in  his  favor  at  all.  It  is  said 
that  the  affidavits  of  the  jurors  were  obtained  ex  j[>arte^  and 
three  days  after  the  verdict  was  actually  rendered,  and  that  to 
allow  such  an  amendment  is  to  tlirow  open  the  doors  to  much 
loose  practice  and  to  bring  questions  before  the  court  of  a 
nature  to  require  an  investigation  into  the  transactions  or  pro- 
ceedings of  the  jury  room,  which  can  be  determined  only  by 
ex  pa/rte  aiBdavits  or  statements,  and  that,  in  short,  to  grant 
eruch  an  amendment  would  be  most  impolitic  and  would 
establish  a  bad  precedent. 

In  following  rules  of  practice  for  the  due  and  orderly  admin- 
istration of  the  law,  care  should  be  taken  that  justice  is  not 
smothered  by  a  too  slavish  adherence  to  the  mere  forms  and 
technicalities  of  procedure.  A  slight  attention  to  the  facts  in 
this  case,  it  seems  to  us,  will  give  the  best  and  indeed  a  per- 
fectly conclusive  answer  to  these  objections.  Here  we  have 
an  action  to  recover  a  certain  amount  upon  contract.  There 
is  no  element  of  unliquidated  damages  in  it.  The  plaintiff  is 
entitled  to  recover  a  sum  certain,  known,  conceded,  if  entitled 
to  recover  anything.  The  only  issue  in  the  case  is  one  as  to 
what  the  contract  was,  and  if  not  what  the  plaintiff  alleged  it 
to  be,  then  the  defendant  was  entitled  to  a  verdict.  This  ^ 
acquiesced  in  and  conceded  by  the  defendant.  The  judge  so 
charges,  and  states  the  prccise  sum  that  the  plaintiff  is  entitled 
to  if  he  has  a  verdict  in  his  favor.  The  jury  agree  upon  a 
verdict  and  write  it  down  in  favor  of  the  plaintiff,  in  accord- 
ance with  the  agreement  arrived  at  by  them,  and  they  agree 
upon  the  sum  named  by  the  court.  In  sucli  a  case  of  abso- 
lutely uncontradicted  facts,  where  a  cei1;ain,  definite,  conceded 
amount  follows  a  verdict  for  the  plaintiff  as  certainly  as  the 
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night  follows  the  day,  it  seems  to  me  a  mere  travesty  or  mock- 
ery of  justice  to  hold  that  no  legal  verdict  has  been  arrived  at, 
that  the  court  is  powerless  to  aid,  and  that  the  plaintiff  must 
lose  the  benefit  of  the  trial  and  the  verdict  actually  agreed 
upon,  and  both  parties  must  be  put  to  the  expense  of  proceed- 
ing de  novo  to  a  trial  of  the  cause.  Where  the  conceded  facts 
are  such  as  this  case  shows,  I  am  quite  certain  that  no  bad 
precedent  can  be  adduced  from  the  court  interfering  to  aid  a 
verdict  in  regard  to  the  meaning  of  which  there  cannot  upon 
the  facts  be  room  for  two  opinions. 

It  is  said  that  the  fixing  of  the  amount  is  an  integral  part  of 
a  verdict,  and  that  the  jury  would  have  had  power  to  have 
found  a  verdict  for  the  plaintiff  and  to  have  given  him  a  less 
than  tlie  conceded  sum  due  him,  if  entitled  to  any  verdict. 

Even  if  this  should  be  conceded,  it  is  also  time  that  in  such 
an  action  as  this  is,  ex  contractu^  the  court  M'ould,  on  applica^ 
tion,  set  such  a  verdict  aside  as  being  against  or  unsupported 
by  the  evidence ;  but  here  the  whole  jury  unite  in  saying  they 
meant  to  and  did  find  a  verdict  for  the  full  amount,  and  there 
is  no  hint  of  a  denial,  or  a  shadow  of  a  suspicion  that  this  is 
not  the  absolute  truth.  Under  such  a  stat«  of  facts  to  refuse 
to  give  effect  to  the  actual  verdict  of  a  jury,  because  in  some 
other  case  where  the  facts  were  different,  or  not  conceded,  or 
were  contradicted,  a  verdict  should  not  be  amended,  is  in  my 
judgment  to  sacrifice  substantial  justice  to  the  merest  form  or 
ceremony.  As  has  been  heretofore  said  by  the  late  Judge 
Allen,  no  serious  danger  can  lurk  in  the  practice  which  may 
grow  up  under  an  exception  to  the  general  rule  forbidding 
j^irors  to  impeach  their  verdicte.  ''Applications,"  says  that 
learned  judge,  in  DalrympU  v.  Williams  (63  N.  Y.  361), 
"  will  be  rare,  will  be  made  before  the  judge  presiding  at  the 
trial  and  while  the  whole  subject  is  fresh  in  the  minds  of  all, 
and  never  will  be  granted,  except  in  cases  free  from  reasona- 
ble doubt.  Something  must  always  be  trusted  to  the  discre- 
tion of  the  judge.  Discretion  cannot  be  withheld  in  all  cases, 
because  it  may  sometimes  be  abused." 

That  case  bears  a  close  resemblance  to  tliis  in  principle. 
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The  action  was  for  fraud,  and  the  foreman  of  the  jury 
announced  as  their  verdict  a  general  one  in  favor  of  the 
plaintiff  against  both  defendants,  and  it  was  so  entered.  Upon 
application  made  thereafter,  but  on  the  same  day,  to  the  judge 
holding  the  circuit,  on  behalf  of  one  of  the  defendants,  an 
order  to  show  cause  at  a  day  specified,  during  the  same  circuit, 
why  the  verdict  should  not  be  corrected,  was  granted.  The 
order  was  based  upon  the  affidavits  of  all  the  jurors,  stating, 
in  substance,  that  the  verdict,  as  agreed  upon  by  them,  was  in 
favor  of  defendant  Williams  and  against  the  other  defendant, 
for  the  amount  named  in  the  verdict  entered,  and  that  the 
announcement  of  the  foreman  was  made  through  mistake  and 
inadvertance.  The  court,  upon  the  hearing  of  the  motion, 
directed  the  verdict  to  be  amended  so  as  to  conform  to  the 
actual  finding.  In  this  court  the  order  was  upheld,  and  it 
was  said  that  "  it  would  be  a  reproach  to  the  administration 
of  justice  if  a  party  could  lose  the  benefit  of  a  trial  and  a 
verdict  in  his  favor,  by  the  mere  mistake  of  the  foreman  of 
the  jury  in  reporting  to  the  court  the  result  of  the  delibera^ 
tions  of  himself  and  his  fellows."  There  are  one  or  two  dif- 
ferences of  fact  in  the  two  cases. 

In  the  case  at  bar  the  order  to  show  cause  was  not  granted 
until  three  days  after  the  rendition  of  the  verdict,  while  in  the 
case  cited  the  order  was  granted  on  the  same  day.  But  I  see 
no  special  virtue  or  power  which  is  lost  to  the  court  by  the 
going  down  of  the  sun  before  the  granting  of  such  an  order. 
In  the  reported  case,  the  fact  as  to  what  was  the  verdict  of  the 
jury  was  shown  by  the  ex  parte  affidavits  of  the  members  of 
it,  and  that  fact  was  in  direct  opposition  to  the  verdict  as 
actually  given  to  the  court  and  recorded,  and  upon  which  the 
jury  had  separated.  There  was,  however,  no  doubt  or  con- 
tradiction of  the  fact  that  such  a  mistake  had  been  made. 

In  the  case  at  bar  there  is  just  the  same  utter  absence  of 
even  a  pretense  that  the  jury  did  not,  as  a  fact,  agree  upon  a 
verdict  for  the  plaintiff  for  the  full  amount  claimed,  but  they 
mistakenly  thought  the  court  would,  as  a  matter  of  course,  fill 
in  the  amount  when  the  fact  appeared  that  the  jury  found  a 
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verdict  for  the  plaintiff.  Upon  the  conceded  facts  tliere  was 
a  simple  omission  to  embody  in  their  written  verdict  the  actual 
verdict  that  the  jury  liad  agreed  to. 

This  case  bears  no  analogy  to  either  of  the  cases  of  Jackson 
V.  Williamson  (2  T.  II.  281),  or  I^ex  v.  WoodfaU  (5  Burr. 
2661).  In  the  first  case  the  issues  were  as  to  the  value  of  the 
vessel  taken  by  the  defendants,  and  witnesses  liad  been  sworn 
in  regard  to  the  fact  The  action  was  trespass  for  the  taking 
of  the  vessel.  The  jury  actually  brought  in  a  verdict  for 
thirty  pounds  damages,  and  the  plaintiff  subsequently  pro- 
duced affidavits  from  all  the  jury  that  they  meant  to  give  the 
plaintiff  thirty  pounds  as  damages  for  seizing  and  detaining 
the  vessel,  over  and  above  tlie  thirty-one  pounds  for  which  it 
had  been  sold.  The  court  refused  to  amend  the  verdict.  It 
was  a  case  where  the  damages  were  unliquidated,  and  any 
amount  could  have  been  agreed  upon  by  the  jury,  aa  one  of 
the  very  issues  in  the  cause  was  as  to  the  amount  of  the 
verdict,  ev^en  if  plaintiff  were  entitled  to  one  at  all.  The  court 
merely  said  it  was  dangerous  practice  to  interfere  in  such  a 
case.  Very  likely  it  was.  In  a  c^ise  where  the  demand  for 
damages  is  unliquidated,  and  the  jury  merely  finds  a  verdict 
for  the  plaintiff  and  does  not  fix  the  amount,  perhaps  it  might 
be  going  too  far  to  fix  it  by  affidavits.  This  is  no  such  case. 
The  sealed  verdict,  as  actually  handed  in  and  signed  by  the 
jury,  fixed  really  and  beyond  perad venture  the  status  of  the 
plaintiff,  and  from  such  verdict  the  fact  almost  followed,  as  a 
legal  conclusion,  that  the  amount  as  directed  by  the  court  was 
the  amount  found  by  the  jury.  Certainly,  when  the  written 
verdict  is  supplemented  by  the  facts  appearing  in  this  case,  no 
reason  founded,  as  it  seems  to  us,  in  justice  and  good  sense 
can  be  given  why  the  amendment  asked  for  should  not  be 
allowed. 

The  verdict  in  the  case  of  lie^  v.  WoodfaU  {supra\  which 
was  an  indictment  for  a  libel,  was  "guilty  of  printing  and 
publishing  only."  The  court  refused  to  enter  any  judgment 
upon  it  because  it  was  so  ambiguous,  and  ordered  a  ve7iire  de 
novo. 
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The  power  of  the  court  to  make  the  amendiiient  is,  I  think, 
decided  in  the  Dalrf/mj)Ie  Case  {supra),  M'here  the  authorities 
are  referred  to  and  commented  upon  by  the  court 

I  think  the  court  below  had  the  power  to  make  the  order  it 
did  amending  tlie  verdict,  and  that  in  exercising  its  discretion 
it  was  guilty  of  no  abuse  thereof,  and  the  order  should  be 
aflSmied,  with  costs. 

All  concur  except  Ruger,  Ch.  J.,  dissenting. 

Order  aflBnned. 


The  People  ex  rel.  Thomas  Stapleton  et  al.,  Respondents, 
V.  George  II.  Bell  et  al.,  Appellants. 

Inspectors  of  election  are  simply  ministerial  officers,  and  a  board  of  inspec- 
tors has  no  discretionary  power  to  reject  the  vote  of  a  person  who,  upon 
being  challenged  and  upon  application  of  the  statutory  tests,  has  shown 
himself  qualified  to  vote.  When  this  is  done  the  offered  vote  in  legal  con- 
templation is  finally  received,  and  must  be  deposited. 

It  seems  the  lawfulness  of  a  vote  cannot  be  determined  until  it  has  been 
received,  and  an  elector's  right  cannot  be  annulled  without  a  trial. 

In  proceedings  by  mandamus  to  compel  defendants,  who  were  members  of 
a  board  of  inspectors  of  election,  to  affix  their  signatures  to  the  election 
returns,  it  appeared  that  after  the  closing  of  the  polls  the  inspectors 
coxinted  the  ballots  cast  and  declared  the  result,  but  defendants  refused 
to  affix  their  signatures  upon  the  ground  that  fraudulent  votes  were  cast 
by  persons  who  were  not  themselves  registered,  but  who  falsely  person 
ating  registered  voters,  upon  being  challenged,  complied  with  statutory 
tests.  Held,  that  it  was  the  duty  of  the  inspectors  to  count  and  return 
all  the  votes  cast,  and  of  each  to  attach  his  signature  to  the  return;  and 
that  a  i)eremptory  writ  was  properly  granted. 

The  affidavits  presented  in  opposition  to  the  motion  for  the  writ  averred 
that  the  fraudulent  votes  when  offered  wore  objected  to  on  the  ground 
that  "the  persons  were  challenged  and  sworn  and  tJieir  answers  were 
unsatisfactory."  It  was  not  denied,  however,  that  the  challenged  voters 
complied  with  the  statutory  requirements.  Iltld,  that  the  said  averment 
fell  short  of  an  allegation  that  full  answers  were  not  made,  but  meant 
simply  that  while  full  answers  were  made  they  did  not  satisfy  the  defend- 
ants; and  that  this  did  not  warrant  them,  either  in  denying  the  rights  of 
the  voters,  or  in  refusing  to  sign  the  returns. 

The  opposing  affidavits  alleged  that  the  questioned  'ballots  were  not  received 
by  the  board  or  by  a  majority  thereof."  Held,  that  it  was  not  essen 
tial  that  the  reception  of  the  ballot  of  a  challenged  voter  should  be 
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agreed  to  by  a  majority  of  the  board  ;  that  within  the  meaning  of  th» 
provisions  of  the  Greneral  Election  Law  (art.  4,  tit.  3,  §  28,  chap.  130,  Laws 
of  1842,  which  directs  that  "when  the  board  shall  finally  have  received 
the  ballot  of  an  elector  one  of  the  inspectors  ♦  ♦  ♦  ghall  deposit 
it,"  the  ballot  is  finally  received  when  the  elector  has  satisfied  all  the 
statutory  tests,  and  any  inspector  may  deposit  it. 
Reported  below,  54  Hun,  567. 

(Argued  January  14,  1889  ;  decided  January  28,  1889.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  November  26, 
1889,  which  affirmed  an  order  of  Special  Term  granting  a 
peremptory  writ  of  mandamns. 

The  relators  and  the  defendants  were  the  members  of  the 
board  of  inspectors  of  election  appointed  for  the  ninth  ward 
of  the  city  of  Troy.  The  defendants  refused  to  affix  their 
signatures  to  the  election  returns  made  for  said  election  district 
at  the  annual  election  held  November  5,  1889,  and  these  pro- 
ceedings were  instituted  by  the  relators  to  compel  them  to  per- 
form that  act.  No  issue  is  made  as  to  any  material  allegation 
of  fact  in  tlie  moving  papers ;  but  the  defendants  allege  that 
fraudulent  personations  of  registered  voters  were  made  at  the 
polls  by  non-resident  and  non-registered  persons  and  such  votes 
were  offered  and  were  received,  over  their  objection.  They 
admit  that  after  such  persons  were  challenged  they  were  sworn, 
but  say  their  "  answers  were  unsatisfactory,"  and  they  allege- 
that  the  "  ballots  were  not  received  by  said  board  or  by  a 
majority  thereof." 

The  peremptory  writ  of  mandarnus  ordered  at  Special  Term 
directed  defendants  to  sign  said  returns. 

The  further  material  facts  are  stated  in  the  opinion. 

G,  B.  Wellington  for  appellants.  A  board  of  inspectors  is 
not  obliged  to  receive  the  ballot  of  a  person  not  registered 
who  falsely  personates  a  registered  voter.  (Laws  of  1842, 
chap.  130,  §§  13,  28,  42,  44;  Code,  §§  279,  299,  301;  Laws  of 
1875,  chap.  138 ;  Laws  of  1859,  chap.  380 ;  Laws  of  1880,. 
chap.  576,  §  6 ;  Hyde  v.  Br^vsh,  34  Conn.  454 ;  Laws  of  1872, 
chap.  570 ;  McCrary  on  Elections  fSd  ed.],  §§252, 312 ;  People 
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V.  Pease,  30  Barb.  588 ;  27  N.  Y.  45 ;  StaU  v.  Bobb,  17  Ind. 
536 ;  Laws  of  1847,  chap.  240,  §  16 ;  People  v.  Wiho?i,  62 
N.  Y.  195,  197;  Goetcketcs  v.  Matthewson,  61  id.  420;  People 
V.  Boas,  29  Him,  378.)  Inspectors  of  election,  since  the  registry 
acts,  have  far  more  discretion  than  formerly.  They  are 
formed  into  a  registry  board  before  election  and  are  then 
clothed  with  qicasi  judicial  powers.  (Laws  of  1880,  chap.  576, 
§§  3,  6 ;  Laws  of  1883,  chap.  508 ;  People  ex  rel.  Vi  Thatcher, 
55  K  Y.  534  ;  Bd.  of  Super,  v.  Davis,  63  HI.  405 ;  McCrary 
on  Elections,  §§  539,  541.)  This  appeal  may  be  heard.  {People 
V.  Philips,  67  N.  Y.  582;  People  ex  rel,  v.  Walker,  68  id. 
412 ;  Laws  of  1881,  chap.  47,  §  3 ;  People  ex  rd.  v.  Keeler,  99 
N.  Y.  463.) 

It.  A,  Parmenter  for  respondents.  The  refusal  by  the 
Republican  inspectors  of  election  to  sign  the  returns,  after  the 
votes  had  been  canvassed  as  required  by  the  statute,  was 
wrongful  and  contumacious.  (Laws  of  1880,  chap.  56.)  The 
defense  against  the  motion  for  peremptory  ma/ndamfius,  as  dis- 
closed in  the  affidavits  of  the  Republican  inspectors,  shows 
conclusively  that  on  election  day  they  assumed  to  exercise 
judicial  functions  and  powers  not  conferred  upon  inspectors  of 
election  by  the  laws  of  this  state.  (1  R.  S.  [7th  ed.]  338,  §  28 ; 
Id.  387,  §  22 ;  Id.  384-388 ;  Ex  parte  Heath,  3  Hill,  47 ; 
People  ex  rel,  v.  Pease,  30  Barb.  596 ;  27  N.  Y.  45  ;  People 
V.  Cook,  8  id.  67;  Goetcheus  v.  Matthewson,  61  id.  420 ;  Kortz 
V.  Green  I,  Co,,  12  Abb.  [K  C]  84;  30  Hun,  217;  People  ex 
rel,  V.  Wayne  Co,,  12  Abb.  [N.  C]  77 ;  People  ex  rel,  v. 
Beardon,  49  Hun,  425-431 ;  People  ex  rel.  v.  Thatcher,  55  N. 
Y.  530 ;  PeopU  ex  rel,  v.  McNaUy,  9  Abb.  [N.  C]  470 ; 
People  ex  rel.  v.  Thornton,  25  Hun,  456-460.)  The  court 
may  compel  the  inspectors  by  mandamus  to  sign  the  returns. 
(1  R  S.  [7th  ed.]  388,  389,  §§  35-42,  44-48.)  It  is  not  alleged 
and  does  not  appear  that  any  person,  offering  to  vote  at  said 
polls  and  who  was  challenged,  refused  to  answer  any  question 
put  to  him  after  having  first  taken  the  preliminary  oath  pre- 
scribed by  the  statute.  (1  R.  S.  [7th  ed.]  13-15, 386.)  If  the 
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appellants  on  election  day  bad  fully  discharged  their  duty 
there  would  be  no  excuse  for  their  neglect  to  state  in  their 
affidavit  the  precise  number  of  challenges  made  at  the  ninth 
ward  poll,  and  the  name  given  by  such  persons.  (1  K.  S.  [7th 
ed.]  387,  §  22.)  The  range  of  inquiry  by  inspectors  of  elec- 
tion has  not  been  enlarged  under  the  registry  laws  of  1880, 
which  are  now  in  force  in  the  city  of  Troy.  (Laws  of  1880, 
chap.  576,  §§  5,  6 ;  Peoph  v.  Pease,  30  Barb.  593,  596.)  The 
duty  which  the  appellants,  as  public  officers,  refused  to  per- 
form, was  of  a  public  nature.  Mandamus  is  the  proper 
remedy  to  command  the  execution  of  such  public  duties. 
{People  ex  rel,  v.  Paiei/,  37  Hun,  466,  467.) 

Gray,  J.  The  record  before  us  shows  that  the  question 
which  it  presents  has  received  a  careful  consideration  in  the 
courts  below,  and  we  might  leave  the  discussion  there,  if  it 
were  not  a  question  which,  as  concerning  the  powere  of 
inspectors  of  elections  in  holding  state  elections,  affects  the 
right  of  suffrage,  and,  therefore,  is  of  public  interest.  The  pre- 
cise claim  of  the  appellants  amounts  to  this,  that  those  officers 
are  clothed  with  a  discretionary  power  to  reject  the  ballot 
tendered  by  a  proposed  elector ;  notwithstanding  he  may  have 
satisfied  the  tests  prescribed  by  law,  by  taking  the  oaths  and 
fully  answering  the  questions  put  to  him,  if  they  doubt  his 
identity  with  the  registered  elector,  whose  name  he  gives  at 
the  polls.  In  other  words,  that  they  may  act,  nevertheless, 
upon  their  own  private  opinions  and  knowledge.  That  claim 
arrogates  to  them  judicial  powers,  and  support  for  it  must  be 
found  in  the  law  regulating  elections,  either  in  express  words, 
or  as  implied,  from  being  necessarily  incidental  to  the  office 
and  to  the  proper  exercise  of  its  duties. 

The  right  of  suffrage  is  one  of  the  most  valuable  and  sacred 
rights  which  the  Constitution  has  conferred  upon  the  citizen  of 
the  state.  About  it  have  been  erected  many  safeguards,  with 
the  object  of  securing  to  each  qualified  elector  the  fullest  and 
freest  exercise  of  liis  constitutional  privilege,  and,  also,  of 
obtaining  the  greatest  protection  against  the  perpetration  of 
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frauds  at  the  polls,  which  shall  be  consistent  with  a  certainty 
that  every  person  entitled  to  vote  shall  have  his  ballot  received, 
deposited  and  counted.  It  may  properly  be  observed  in  this 
connection  that,  in  addition  to  the  legal  requisites,  the  public 
nature  of  the  proceedings,  through  which  the  elector  entitles 
himself  to  cast  a  ballot,  and  the  public  manner  in  which  he 
presents  himself  to  cast  it  at  the  polls,  are  features  in  our  elec- 
tions, which  tend  to  minimize  the  possibility  of  false  persona- 
tions and  of  other  fraudulent  practices  in  elections. 

I  think  it  would  be  a  far  greater  menace  to  the  security  of 
this  constitutional  right,  if  the  law  regulating  its  exercise 
might  prevent  the  vote  of  a  citizen,  duly  qualified  to  cast  it, 
from  being  received  and  counted,  than  that  some  fraud  might 
be  practiced  by  a  false  personation.  For,  in  the  one  case,  there 
would  be  the  disfranchisement  of  the  elector ;  while,  in  the 
other,  for  the  wrong  done  to  the  people,  or  to  the  individual, 
penalties  and  remedies  are  provided,  and  tribunals  exist  for 
their  enforcement  against  a  wrongdoer  and  for  the  establish- 
ment of  the  right. 

There  are  no  complex  features  in  this  case  and  it  can  be 
briefly  stated.  At  the  last  general  election  in  this  state,  the 
two  relators  and  the  two  defendants  composed  the  board  of 
inspectors  of  election ;  the  former  being  the  Democratic  and 
the  latter  the  Republican  members  thereof.  After  the  closing 
of  the  polls  the  inspectors  counted  the  ballots  which  had  been 
cast,  and  the  results  of  the  counting  were  thereupon  proclaimed. 
But  to  the  election  return,  containing  a  statement  of  such 
results,  the  defendants  refused  to  affix  their  signatures  as 
required  by  law. 

In  opposition  to  the  application  of  the  relators  for  an  order 
compelling  them  to  sign  the  return,  the  defendants  objected, 
in  substance,  that  fraudulent  votes  were  received  during  the 
election  from  persons  falsely  personating  registered  voters 
and  who  were  not  themselves  registered ;  that  upon  their  votes 
being  offered  their  receipt  was  objected  to ;  the  "  persons  were 
challenged  and  sworn  and  their  answers  were  unsatisfactory  ;" 
that  said  ballots  were  not  received  by  the  board,  or  by  a  majority 
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thereof  J  but  were  taken  and  deposited  by  the  relators  in  the  ballot 
boxes,  contrary  to  the  protest  of  the  defendants.  It  does  not 
appear,  however,  that  any  minntes  or  record  were  made  of  such 
attempts,  or  objections ;  although  the  affidavit  of  the  defendants 
states,  somewhat  indefinitely,  that  ^'  at  least  seventy  fraudulent 
votes  were  offered  at  the  polls."  The  allegation  was  not  put  in 
issue  by  wiy  denial  and  we  must  take  it  to  be  true.  The  grav- 
ity of  the  offense  cannot  be  overrated  and  calls  for  the  severest 
expressions  of  condemnation.  Such  practices  are  as  danger- 
ous to  the  rights  of  citizens  as  they  are  odious ;  and,  when 
suffered  to  go  unnoticed  and  unpunished,  reflect  disgracefully 
upon  the  community.  If  unchecked  by  punishment  the 
electoral  franchise  is  subjected  to  further  attacks  by  dishonest 
partii=^n8,  emboldened  by  past  imnmnity  to  themselves,  or 
others,  to  affect  the  result  of  elections  by  fraudulent  peraon- 
ations  and  other  devices.  But  we  are  confined  in  our  discus- 
sion here,  to  the  legal  question  of  what  exercise  of  powers  is 
permitted  under  the  existing  laws. 

We  must  assume  that  the  person,  whose  right  to  vote  was 
challenged,  submitted  to  all  the  statutory  tests  prescribed  by 
the  law  in  such  cases,  for  the  appellants  concede  that  he  was 
"  sworn"  and  only  allege  that  his  "  answers  were  unsatisfac- 
tory." They  did  not  claim  that  his  answers  were  not  fuD, 
or  that  he  was  disabled  by  reason  of  any  conviction.  Their 
position  is  that  they  had  knowledge  that  persons  offered  bal- 
lots, who  were  not  the  registered  electors  they  claimed  to  be 
and  were  not  registered  at  all.  and  their  argument  is  that, 
notwithstanding  those  persons  satisfied  the  statutory  tests,  such 
questions  are  always  outstanding  for  the  determination  of  the 
board  ;  which  only  a  majority  can  make. 

I  must  say,  that,  to  my  mind,  this  claim  is  as  unreasonable, 
as  it  is  absolutely  lacking  in  support  in  the  fundamental,  or  in 
statutory  law.  It  is  repugnant  to  fundamental  principles  and 
to  authority.  I  may  fairly  premise  what  brief  discussion  I 
may  feel  bound  to  enter  upon,  in  connection  with  the  law 
regulating  elections  in  this  state,  with  the  remark,  that  if  these 
appellants  are  right  in  their  contention,  then  a  way  is  made 
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possible  to  perpetrate  a  great  outrage  upon  the  rights  of  elec- 
tors. Under  the  present  scheme  of  non-partisan  boards  of 
election  inspectors,  wherein  the  principal  political  parties  in 
the  state  are  intended  to  have  equal  representation,  by  a 
contumacious  refusal  of  party  adherents  to  sign  an  election 
return,  based  on  the  pretense  that  they  were  not  satisfied  in 
their  minds  that  all  of  the  ballots  taken  were  cast  by  qualified 
and  registered  electors,  the  disfranchisement  of  all  the  electors 
in  the  election  district  could  be  effected.  They  could  prevent 
the  reception  of  a  ballot  from  a  proposed  elector,  on  their 
theory  that  a  ballot  is  not  finally  received  until  by  action  of 
the  majority  of  the  board ;  for  they  would  only  have  to  oppose 
to  the  proofs  required  by  the  election  law  and  made  by  the 
person,  their  mental  convictions  that,  notwithstanding  them,  he 
was  not  the  elector  he  swore  he  was.  I  do  not^  and  cannot  think 
such  a  result  was  ever  intended,  or  can  be  fairly  reached  upon 
a  consideration  of  the  law.  It  is  inconceivable  that  any  such 
power  should  be  lodged  in  election  inspectors ;  or  that  they 
should  be  clothed  with  a  discretion  to  reject  a  ballot  offered 
by  a  proposed  elector,  whose  qualifications,  in  case  of  challenge, 
are  proved  by  the  statutory  methods. 

The  Constitution  of  the  state  provides  that  the  citizen,  ful- 
filling the  stated  conditions  of  age,  citizenship  and  residence, 
shall  be  entitled  to  vote  at  the  election  ;  and  it  is  thereby  left 
to  the  legislature  to  enact  laws  excluding  persons  from  the 
right  of  suffrage,  who  have  been  convicted  of  bribery,  or 
infamous  crime,  and  for  ascertaining  by  proper  proofs  the 
electors  who  shall  be  entitled  to  exercise  that  right.  The 
legislature  accordingly  has  enacted  laws  regulating  the  holding 
of  elections,  and  therein  have  provided,  as  a  prerequisite  to 
the  right  of  the  elector  to  vote,  that  he  should  be  registered 
before  the  day  for  holding  the  election.  Registration  is  the 
method  of  proof  prescribed  for  ascertaining  the  electors  who 
are  qualified  to  cast  votes  and  the  registers  are  the  lists  of  such 
electors.  It  is  a  part  of  the  machinery  of  elections  and  is  a 
reasonable  regulation,  which  conduces  to  their  orderly  conduct 
and  fairness.    It  is  one  safeguard  against  frauds ;  for  it  is  a 
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means  for  furnishing  all  the  electors  of  the  district  with  the 
knowledge  of  what  persons  will  claim  the  right  of  voting,  a 
sufficient  time  in  advance  of  the  election  for  them  to  act  upon 
it,  if  necessary.  For  the  present  purpose  I  shall  only  refer  to 
the  chapter  of  election  laws,  so  far  as  portions  of  the  law  bear 
upon  the  phase  of  the  question  under  consideration. 

The  inspectors  of  election,  in  this  particular  case,  were 
appointed  by  the  board  of  police  commissioners  of  the  city  of 
Troy,  under  the  provisions  of  a  special  law.  Wlien  appointed 
they  had,  of  course,  such  duties  to  perform  as  are  mentioned 
in  the  general  laws  regulating  the  holding  of  elections.  When 
the  polls  are  open  the  first  duty  imposed  upon  the  inspectors 
is  for  one  of  their  number  to  receive  the  ballot  tendered ;  for 
the  law  provides  (§  7  of  art.  2  of  title  4)  that  each  elector  shall 
deliver  his  ballot  "  to  one  of  the  inspectors  in  the  presence  of 
the  board."  If,  then,  he  shall  be  challenged  as  to  his  right  to 
vote  by  an  inspector,  or  by  any  other  person  entitled  to  object, 
an  inspector  shall  tender  him  a  preliminary  oath,  to  the  effect 
that  he  will  "  fully  and  truly  answer "  all  questions  touching 
his  residence  and  qualifications  as  an  elector.  (§  13.)  There- 
upon, questions  of  a  certain  prescribed  nature  are  to  be  put  to 
him  and  all  other  questions  tending  to  test  his  qualifications  to 
vote.  (§  14.)  If  he  "  shall  refuse  to  take  the  preliminary 
oath,  when  so  tendered,  or  to  answer  fully  any  questions  which 
shall  be  put  to  him,  his  vote  shall  be  rejected."  (§  15.)  If 
he  shall  appear  to  the  board  from  his  answers  to  be  deficient 
as  to  qualifications,  it  must  be  pointed  out  to  him  in  what 
respect     (§  16.) 

In  the  present  case  the  only  claim  is  that  the  answers,  after 
the  persons  were  sworn,  were  not  satisfactory.  That  certainly 
falls  short  of  an  allegation  that  full  and  true  answers  were  not 
made.  Of  course,  what  is  meant  is  that,  while  the  answers 
were  full,  they  did  not  satisfy,  or  remove  a  doubt  in  the  minds 
of,  the  defendant  inspectors  as  to  the  identity  of  the  proposed 
electors.  But,  as  the  statute  only  requires  the  oaths  and  full 
answers  to  questions,  if  the  person  does  that  much,  these  pro- 
visions of  the  law  do  not  warrant  the  exercise  of  judicial 
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powers,  under  which  the  inspectors  can  still  assume  to  deny 
the  right  of  the  proposed  elector. 

But,  further,  the  law  provides  (§  17)  that  "  if  the  person  so 
offering  shall  persist  in  his  claim  to  vote  and  the  challenge 
shall  not  be  withdrawn,"  the  inspectors  shall  administer  to  him 
a  general  oath,  in  which  he  states  in  detail  that  he  possesses 
all  the  constitutional  and  legal  qualifications.  This  second,  or 
general,  oath  is  a  clear  indication  of  alack  of  any  discretionary 
power  in  inspectors  to  reject  the  vote  of  a  person,  even  if  he 
has  failed  to  satisfy  them  as  to  his  qualifications  under  the  first 
oath  prescribed.  And  it  is  provided  with  respect  to  this  latter 
oath  (§  19)  that  "  if  any  person  shall  refuse  to  take  the  oath 
so  tendered,  his  vote  shall  be  rejected."  This  is  significant 
language,  for  it  is  equal  to  saying  that  if  he  does  take  the  oath 
his  vote  shall  be  received.  I  think  that,  plainly  enough,  these 
provisions,  which  have  been  referred  to,  in  defining  the  cases, 
where  a  vote  shall  be  rejected,  impliedly  exclude  any  othe^ 
case  and  deprive  the  inspectors  of  any  discretion  in  the  prem- 
ises. Article  3  of  title  3,  treats  of  the  duties  of  the  board 
of  inspectors  and  I  find  nothing  there,  from  which  any 
such  power  can  be  implied,  as  is  here  claimed.  It  is  there 
made  the  duty  of  each  inspector  to  challenge  every  person 
offering  to  vote,  M^hom  he  shall  know  or  suspect  not  to  be  duly 
qualified  as  an  elector.  (§  31.)  But,  when  he  has  done  so,  he 
cannot  do  more  tlian  put  in  operation  the  test  system  or 
machinery  de6cril)ed.  And  the  statute  makes  it  the  inspectors' 
duty  to  keep  a  minute  of  their  proceedings,  in  respect  to  the 
challenging  and  administering  of  oaths,  and  to  make  return  of 
it ;  but  that  does  not  appear  to  have  been  done  here  either. 
(§  22.)  But  a  point  is  made  upon  the  wording  of  section  28  of 
the  third  article  of  this  general  election  law.  It  reads  that 
"  when  the  board'  shall  have  finally  received  the  ballot  of  an 
elector"  one  of  the  inspectors  shall  deposit  it,  etc.,  and  it  is 
argued  that  to  be  "  finally  received  by  the  board  "  its  reception 
must  be  agreed  to  by  a  majority  of  the  members.  The  argu- 
ment does  not  seem  to  me  a  sound  one.  The  board  has  no 
discretion  to  reject  the  vote  of  a  pei*son  who  has  satisfied  the 
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statutory  tests,  and  when  that  is  done,  his  vote  must  be  deposited 
and  that  is  the  time  when,  in  legal  contemplation,  it  is  finally 
received.  The  language  of  the  section  is  divested  of  its  tech- 
nical, or  literal,  meaning  by  force  and  operation  of  the  context 
and  of  the  provisions  in  pari  fnateria,  wliich  support  and 
give  reason  for  its  existence.  Where  a  voter  is  challenged, 
there  are  several  steps  to  be  taken  and  things  to  be  done  by 
the  inspectors,  as  well  as  by  the  voter,  and  which  tlie  statute 
had  previously  defined  and  commanded ;  so  "  finally  "  must  be 
taken,  obviously,  to  refer  to  the  conclusion  of  the  proceedings 
preliminary  to  the  establishment  of  the  voter's  right  to  have 
his  ballot  received  and  deposited.  In  mentioning  the 
"  board  "  this  section  cannot  be  deemed  to  indicate  united,  or 
majority  action,  if  we  are  right  in  saying  that  they  are  minis- 
terial officers,  without  the  power  of  judging  and  deciding  on 
tlieir  own  opinions,  when  the  voter  has  complied  with  the 
prescribed  tests  of  the  election  law.  Any  inspector  can 
deposit  the  ballot  and  it  is  received,  in  legal  contemplation,  by 
the  board  of  inspectors  when,  after  the  elector  has  delivered 
his  ballot  to  one  of  the  inspectors,  he  has  overcome  a  challenge 
by  satisfying  the  statutory  tests.  The  inspector  has  held  the 
ballot  delivered  to  him  and  after  the  tests  are  concluded, 
it  is  then  legally  deemed  to  be  received.  And  how  ?  Why 
by  force  of  the  provisions  of  the  act,  as  Judge  Denio  says  in 
People  ex  reL  v.  Pease  (27  N.  Y.  45).  If  anything  was  left  by  the 
law  to  the  judgment  of  inspectors,  then  there  would  be  some 
force  in  the  argument  that  they,  or  a  majority  of  them,  should 
detennine  by  vote  upon  the  rights  of  the  proposed  elector. 
But  to  say  that  the  right  of  the  elector  to  cast  a  ballot  is  sub- 
ject to  board  action  is  equivalent  to  saying  that  they  have 
power  to  decide  upon  the  evidence  as  to  the  lawfulness  of  the 
vote.  That  cannot  be  so.  That  would  permit  of  an  elector's 
rights  being  adjudged  away  and  himself  disfranchised,  and  on 
only  such  evidence  as  the  statute  prescribes.  The  lawfulness 
of  a  vote  cannot  be  determined  until  it  has  been  received,  and 
an  elector's  rights  cannot  be  annulled  without  a  trial,  where 
he  may  liave  an  opportunity  of  bringing  forward  his  proofs 
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and  having  them  passed  upon  in  a  proper  way  and  by  a  proper 
tribunal.  To  hold  any  other  doctrine  we  woiJd  have  to  dis- 
regard the  spirit  of  our  laws  and  the  fundamental  idea  of  an 
electoral  franchise.  As  was  said  by  Mr.  Justice  Allen,  who 
delivered  the  opinion  at  General  Term  in  People  ex  rd.  v.  Pease 
(30  Barb.  688):  "  They  cannot  summon  witnesses  or  impanel  a 
jury  or  give  the  party  interested  a  hearing.  They  can  examine  the 
proposed  elector  under  oath,  and  tliere  their  power  and  means 
of  judicial  investigation  cease."  Tliat  this  is  the  general  sense 
with  respect  to  this  language  is  further  illustrated  by  a  refer- 
ence to  the  "  Election  Code,'-  a  compilation  of  election  laws, 
made  under  the  authority  of  a  concurrent  resolution  of  the 
legislature,  by  the  secretary  of  state.  In  section  704  it  is 
said  "  when  finally  received  by  the  board,  either  without  chal- 
lenge or  after  a  challenge  has  been  so  disposed  of  as  to  author- 
ize the  person  offering  the  ballot  to  vote,  it  is  required  to  be 
deposited  by  one  of  the  inspectors  without  being  opened,  etc." 
This  direction  does  not  contemplate  action  as  a  board,  literally, 
for,  if  there  is  no  challenge,  certainly  no  such  action  would  be 
called  for.  Then,  again,  it  speaks  of  a  challenge  being  disposed 
of  so  as  to  authorize  the  person  to  vote,  and  says  that  one  of 
the  inspectors  is  required  to  deposit  the  ballot.  Such  language 
is  indicative  of  a  legal  duty  or  obligation,  and  not  of  an  exer- 
cise of  discretion,  and  is  one  which  any  inspector  may  per- 
form. I  do  not  think  the  doctrine  ought  to  receive  encourage* 
ment  from  this  or  any  other  court. 

I  think  we  cannot  hold  otherwise  as  to  inspectors  of  elec- 
tions than  that  they  are,  under  the  provisions  €>f  the  election 
law,  made  ministerial  officers  wholly,  for  their  duties  are 
pointed  out  by  the  law  definitely.  They  are  only  officers  to 
execute  the  law  in  a  prescribed  and  definite  way,  and  to  whom 
no  latitude  is  allowed,  when  the  proposed  elector  satisfies  the 
statutory  demands  upon  him  for  oaths  and  answers  to  certain 
questions.  They  are  bound  to  an  exact  obedience  of  the  par- 
ticular commands  which  the  law  has  laid  upon  them  as  its 
officers,  and  they  may  not  act  on  their  own  opinions  or 
knowledge.  The  duty  of  an  inspector  is  discharged  when  he 
SiOKELS.— Vol.  LXXIV.        24 
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has  required  the  challenged  voter  to  submit  to  the  tests  pre- 
scribed. In  support  of  the  view  that  inspectors  of  election  act 
ministerially  and  not  judicially  in  holding  elections  and  making 
returns,  we  have  ample  authority.  As  far  back  as  the  case  of 
A8hhy  V.  White  (8  State  Trials,  89,  130),  Lord  Chief  Justice 
Holt's  opinion  was  given  upon  the  nature  of  a  returning 
officer's  office.  That  officer  was  a  person  to  whom  the  instru- 
ment, under  which  the  election  was  immediately  held,  was 
directed  and  who  also  was  to  make  the  return  as  to  the  vote. 
(Stephens  on  Elections,  74.)  A  majority  of  the  lords  in  revers- 
ing the  King's  Bench,  which  had  sustained  the  action  of  the 
returning  officer  in  rejecting  a  vote,  agreed  with  the  opinion 
of  Lord  Holt  as  to  the  want  of  judicial  capacity  in  a  returning 
officer.  It  was  held  (p.  130)  "  that  the  officer  is  only  minis- 
terial in  this  case,  and  not  a  judge,  nor  acting  in  the  judicial 
capacity,  is  most  plain.  His  business  is  only  to  execute  the 
precept  to  assemble  the  electors,  to  make  the  election  by 
receiving  their  votes,  computing  their  numbers,  declaring  the 
election  and  returning  the  persons  elected." 

In  People  ex  rel.  v.  Pease  (27  N.Y.  45)  the  judges  were  unani- 
mous on  the  point  that  inspectors  acted  ministerially ;  Denio,  J., 
who  delivered  a  dissenting  opinion  on  other  questions  in  the 
case,  disclaiming  any  reliance  upon  the  judicial  character  of 
the  inspectors,  and  remarking  that  "if  the  inspector  performs 
his  duty  by  tendering  and  administering  both  oaths,  the  voter 
does  not  deposit  his  ballot  by  the  permission  or  sufferance  of 
the  inspectors  in  any  legal  sense,  but  by  the  provisions  of  the 
act."  Judge  Selden  carefully  discusses  the  question  and 
reviews  authorities,  and  I  think  his  views  are  most  pertinent 
.here.  He  said  that  inspectors  "  are  required  to  act  upon  the 
evidence  which  the  statute  prescribes,  and  have  no  judicial 
power  to  pass  upon  the  question  of  its  truth  or  falsehood ;  nor 
can  they  act  upon  their  own  opinion  or  knowledge."  The 
registry  act  was  not  in  existence  when  that  case  arose,  but 
Judge  Selden  took  occasion  to  say,  with  reference  to  it,  that 
(p.  69)  "  if  it  had  been  it  would  not  have  changed  the  aspect 
of  the  present  question.    Its  only  effect  in  this  respect  is  to 
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require  two  oatlis  instead  of  one,  making  the  oath  equally 
conclusive  in  each  case."  And  in  Goetcheus  v.  Matthewsoii  (61 
N.  T.  420)  the  Commission  of  Appeals  reaffirmed  the  doctrine 
of  the  ministerial  nature  of  the  inspector's  office. 

Judge  CooLEY,  in  his  work  on  Constitutional  Limitations 
(§  617),  treating  the  general  subject  of  the  elector's  rights,  says 
that  "  the  oath  is  the  conclusive  evidence  on  which  the  inspect- 
ors are  to  act  and  they  are  not  at  liberty  to  refuse  to  adminis- 
ter it,  or  to  refuse  the  vote  after  the  oath  has  been  taken. 
They  are  only  ministerial  officers  in  such  a  case  and  have  no 
discretion  but  to  obey  the  law  and  receive  the  vote."  He 
refers  in  support  of  his  propositions  to  the  People  ex  rel,  v. 
Pease  and  to  decisions  in  several  other  states. 

Practically,  the  law  leaves  it  to  the  conscience  of  the  person 
offering  to  vote  to  decide  whether  he  can  or  will  do  so,  when 
his  right  is  challenged.  The  inspectors  cannot  do  more  than 
to  make  use  of  the  machinery  provided  by  the  law  to  test  the 
voter's  legal  qualifications,  and  they  cannot  decide  upon  the 
truth,  or  falsity,  of  the  answers  to  their  questions.  The  law 
provides  for  the  punishment  of  a  person  who  falsely  personates 
a  registered  voter,  and  the  proposed  elector,  who  is  challenged 
for  that  cause,  if  he  persists  in  his  attempt  to  vote,  may  accom- 
plish his  purpose,  but  at  the  peril  consequent  upon  false 
swearing  and  of  false  personation. 

If,  with  all  the  safeguards  with  which  popular  elections  are 
legally  and  naturally  surrounded,  frauds  are  perpetrated,  the 
tribunals  are  open,  and  laws  and  a  system  of  procedure  exist, 
for  the  punishment  of  the  oflEenders  and  for  the  rectification 
of  consequent  errors,  in  })ehalf  of  an  individual  whose  legal 
rights  are  affected  ;  and  legislative  bodies  are  judges  as  to  the 
qualifications,  returns  and  elections  of  their  members.  The 
election  return,  or  certificate,  is  not  a  conclusive  proof  of  the 
right  of  a  person  to  the  office.  It  is  nothing  more  than 
evidence  of  the  riglit,  and,  like  all  other  proof,  may  be  the 
subject  of  inquiry  and  of  disproof.  It  is  the  statement  of  the 
whole  number  of  ballots  taken  for  each  candidate  for  office, 
and  that  is  its  whole  probative  force,  in  an  inquiry  competently 
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instituted  with  respect  to  the  right  of  the  person  claiming 
office  under  the  election  returns.  It  is  only  prima  fdcie  evi- 
dence, and  may  be  impeached  and  set  aside  for  errors  and 
frauds.  {^People  ex  rel,  v.  Thacher^  55  N.  Y.  525.)  Andrews,  J., 
said  in  that  case,  that  it  was  "  the  disposition  of  the  courts  in 
this  state,  in  election  cases,  to  look  through  the  formal  evidence 
of  the  right  to  the  right  itself  and  to  set  aside  the  return  of 
election  officers  when  necessary  to  promote  the  ends  of  justice." 

If  a  person  claiming  the  right  to  cast  his  ballot  shows  him- 
self to  be  qualified  to  do  so,  by  the  application  of  statutory 
tests,  he  should  not  be  deprived  of  that  right  by  any  action  of 
the  authorities,  state  or  local.  Ample  means  are  provided  for 
holding  him  for  punishment,  if  believed  and  charged  to  be 
guilty  of  a  violation  of  the  law,  and  ample  means  exist  for  the 
rectification  of  the  result  affected  by  his  acts.  It  follows  that 
all  votes  cast  must  be  counted  and  returned,  and  the  signature 
by  every  inspector  to  the  certificate  containing  the  statement 
required  by  law,  is  obligatory  upon  him. 

I  have  discussed  this  appeal  at  some  length,  but  the  public 
nature  of  the  question  is  my  warrant  for  doing  so. 

The  order  appealed  from  should  be  affirmed,  but  without 
costs. 

All  concur. 

Order  affirmed. 
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n9~i88'         Anna  M.  Dobbins,  as  Administratrix,  etc..  Respondent,  v. 

Walston  H.  Brown  et  al.,  Appellants. 

The  degree  of  care  required  of  an  employer  in  protecting  his  employ* 
from  injury,  is  the  adoption  of  all  reasonable  means  and  precautions  to 
provide  for  their  safety  while  in  the  performance  of  their  work. 

Neglect,  on  the  part  of  the  employer,  to  exercise  such  care,  must  be 
proved  by  direct  evidence  or  by  proof  of  facts  from  which  the  inference  of 
negligence  can  be  legitimately  drawn  by  the  jury. 

The  mere  fact  that  an  accident  occurred  which  caused  an  injury  is  not 
generally  of  itself  sufficient  to  authorize  an  inference  of  negligence. 

In  an  action  to  recover  damages  for  the  death  of  D.,  plaintiff's  intestate  a 
servant  in  defendants'  employ,  alleged  to  have  been  caused  by  defective 
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apparatus  provided  by  the  latter  it  appeared  that  D.'s  death  waa 
caused  by  a  fall  from  a  bucket,  which  was  being  lowered  in  a  shaft  to 
convey  workmen  to  a  tunnel,  their  place  of  labor.  The  only  survivor 
of  the  accident  testified,  that  after  the  bucket  got  about  half  way 
down  the  shaft,  something  came  from  above  and  knocked  him  out 
of  it.  After  the  accident  the  cable  supporting  the  bucket  and  dummy- 
yoke  was  found  to  be  broken  at  a  point  above  the  bucket, 
where  a  chain  connected  with  the  cable,  and  a  shoulder  had  been  placed 
for  the  support  of  the  dummy -yoke  when  in  position;  the  dummy-yoke 
broken,  with  the  bucket  and  a  portion  of  the  chait,  were  found  lying 
together  at  the  bottom  of  the  shaft.  There  was  no  evidence  but  that 
similar  apparatus  and  appliances  were  generally  in  use  in  deep  shafta 
for  mining  purposes  in  this  country,  and  in  some  instances  it  appeared 
they  were  required  by  law  to  be  used.  There  was  no  proof  of  any  defect 
in  the  plan  or  structure  of  the  apparatus  used,  or  that  it  was  not  well 
constructed.  The  court  charged  that  the  jury  might  infer  that  the 
accident  occurred  from  the  accidental  stoppage  of  the  dummy-yoke  or 
follower  at  some  point  in  the  course  of  its  descent,  and  its  sudden  fall 
thereafter  from  a  great  distance  upon  the  bucket.  Held,  error;  that  the 
evidence  was  insufficient  to  support  such  an  inference;  also,  that  it  was 
for  plaintiff  to  show  how  the  accident  occurred,  and  to  prove  negligence 
of  defendants  in  respect  to  some  matter  which  caused  it;  and  that  th& 
evidence  failed  to  show  this. 

(Argued  January  14,  1890;  decided  January  28,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  14,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

jE  T.  Lovatt  for  appellants.  There  was  no  negligence  shown 
on  the  part  of  the  defendants.  (Stririghani  v.  Hilton^  111  N. 
Y.  188 ;  B%irke  v.  Witherbee,  98  id.  562 ;  March  v.  Chidcer- 
mg^  101  id.  401 ;  Probst  v.  Delamater^  100  id.  272 ;  Hickeu  v. 
Taaffe,  105  id.  26 ;  De\)lin  v.  Smith,  89  id.  470 ;  Fuller  v. 
Jewett,  80  id.  46 ;  Painton  v.  JST.  C.  R.  P.  Co,,  83  id.  7 ;  FI//U 
v.iT.  T.,L,K&  PT.  ^.  ^.  «?.,  95 id.  546 ;  JonesY.N.  Y.  O. 
&H.R.R.  R.  Co.,2^  Hun,  286;  Sheehan  v.  iV.  T.  C.&H^ 
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Ji.  R.  R.  Co.,  91  K  Y.  332;  Fard  Y.Lyons, 41  Hun,  515; 
Warner  v.  E.  R,  Co.,  39  N.  Y.  468 ;  Coppim  v.  N.  T.  C.  <b 
II  R.  R.  R.  Co.,  18  W.  D.  416 ;  Salters  v.  D.  <&  H.  C  Co., 
3  Hun,  338 ;  Bohn  v.  Havemeyer,  114  N.Y.  296, 297 ;  BucUey 
V.  G.  P.y  etc.,  Co.,  113  id.  540;  Slater  v.  Jewett,  85  id.  61; 
Clark  V.  Baines,  37  id.  389.)  There  was  no  proof  of  absence 
of  contributory  negligence  on  the  part  of  deceased.  {CahiU 
V.  Hilton,  106  K  Y.  512 ;  Cordell  v.  N.  T.  C.  <&  II  R.  R.  R. 
Co.,  75  id.  330;  IMe  v.  Smith,  78  id.  480 ;  Warner  v.  2^.  T. 
<&  a  R.  R.  Co.,  44  id.  466 ;  Hart  v.  II  R.  B.  Co.,  84  id.  57 ; 
Shaw  V.  Sheldon,  103  id.  668.)  Where  a  servant  enters 
upon  an  employment,  from  its  nature  necessarily  hazardous, 
he  assumes  the  usual  risks  and  perils  of  the  service,  and  also 
those  which  are  known  to  him,  or  which  are  apparent  to 
ordinary  observation.  {Gibson  v.  K  R.  Co.,  63  N.  Y.  449; 
DeForest  v.  JeiGett,  88  id.  264 ;  Owen  v.  H.  T.  C  R.  R.  Co.,  1 
Lans.  108 ;  Shaw  v.  Sheldon,  103  K  Y.  667 ;  McEnany  v. 
Kyle,  8  N.  Y.  S.  E.  358  ;  lorayy.  Hall,  Id.  799 ;  Moiiagha/n 
v.  N.  r.  C.  R.  R.  Co.,  9  id.  674 ;  Goodrich  v.  N.  Y.  C.  R.  R. 
Co.,  3  id.  774 ;  Iliclcey  v.  Taaffe,  105  N.  Y.  26  ;  Kelly  v.  C  O. 
Co.,  17  Wkly.  Dig.  408 ;  Ai}pel  v.  B.,  JSf.  Y.  i&  P.  Co.,  Ill  N. 
Y.  550 ;  BucVley  v. G.P. Co.,  1 13  id.  545  ;  Bohnx.  Ilavermeyer, 
114  id.  296,  297  ;  Sweeny  v.  B.  cfe  J.  E.  Co.,  101  id.  520  ;  Clarlt 
V.  Barnes,  37  Hun,  289  ;  Haas  v.  B.,  N.  Y.  cfe  P.  R.  R.  Co., 
47  id.  145 ;  Evam  v.  Z.  S.  cfe  M.  S.  R.  R.  Co.,  12  id.  289 ; 
WiUiams  v.  D.,  I.  ik  W.  R.  R.  Co.,  39  id.  432 :  Kelry  v. 
S.  S.,  etc.,^  Co.,  20  Wkly.  Dig.  192 ;  Wrights.  N.  Y.  C  R.  R. 
Co.,  25  n!  Y.  562  ;  Gibs(m  v.  Erie  R.  Co.,  63  id.  448  ;  Loonan 
V.  Brockioay,  3  Robt.  74 ;  Jones  v.  Rood,  8  J.  &  S.  248 ;  Des- 
inond  V.  Rose,  14  id.  569  ;  Sarnmwi  v.  ^V.  Y.  cfc  II  R.  R.  Co., 
62  N.  Y.  251;  Glendenning  v.  Shay,  22  Hun,  78;  Laningy. 
N.  Y.  C.  R.  R.  Co.,  49  N.  Y.  520-532.)  The  fact  that  the 
machinery  failed  to  work  properly  did  not  show  that  it  was 
unfit  for  use,  no  accident  having  occurred  to  it  before,  and  no 
defect  being  visible  or  ascertainable.  {Marsh  v.  Chiclcermg, 
101  N.  Y.  401 ;  Carran  v.  W.  C.  c&  M.  Co.,  36  id.  103 ;  Cor- 
ded V.  N.  Y.  C.  i&  II.  R.  R.  R.  Co.,  75  id.  330 ;  Ten-y  v.  N. 
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r;  a  R,  B.  Co,,  22  Barb.  574 ;  Searlea  v.  M.  7?.  G.  Co,,  101 
N.  T.  662;  Laflin  v.  B.  <&  jS.  B.  B.  Co.,  106  id.  136.) 
Defendants  having  done  all  they  could  in  regard  to  the  fur- 
nishing of  appliances,  and  having  furnished  a  competent  fore- 
man, engineer,  and  topman  and  other  competent  employes, 
any  failure  of  the  topman  to  perform  his  duties,  which  resulted 
in  this  accident,  could  not  be  attributed  to  the  defendants, 
but  must  be  charged  against  the  co-servant.  (  Wenwr  v.  JSI 
R.  Co.,  39  K  Y.  468 ;  jSarnonon  v.  JST.  Y.  <&  JI.  B.  B.  Co., 
62  id.  256 ;  Malone  v.  Hathaway,  64  id.  5 ;  Coppins  v.  iT. 
T.  C.  i&  II.  B.  B.  B.  Co.,  25  Wkly.  Dig.  416.)  The  motion 
for  a  non-suit  should  have  been  granted,  as  there  was  no 
foundation  laid  at  the  trial  upon  which  the  jury  could  fix  a 
charge  of  negligence  on  the  part  of  the  defendants.  {Burke 
V.  Witherhee,  98  N.  Y.  567 ;  Laflin  v.  B.  cfe  S.  B.  B.  Co., 
106  id.  137 ;  Dwight  v.  G.  L.  Im.  Co.,  103  id.  343 ;  Cordell 
V.  K.  Y.  C.  &  H.  B.  B.  B.  Co.,  75  id.  330 ;  Deyo  v.  N.  Y. 
C.  B.  B.  Co.,  34  id.  9 ;  Cqppifis  v.  iT.  Y.  C.  cfe  R.  It.  B.  B. 
Co.,  50  id.  2,  6.) 

tl.  Van  Vechten  Olcott  for  respondent.  It  was  defendants' 
duty  to  provide  safe  means  of  entry  into  and  exit  from  the 
place  where  their  employes  where  compelled  to  go,  and  their 
failure  so  to  do  was  negligence.  {Strmgharn  v.  Stewart,  100 
K.  Y.  516;  Stringham  v.  Hilton,  111  id.  188;  Slater  v. 
Jeioett,  85  id.  61-67 ;  Lairing  v.  N.  Y.  C.  B.  B.  Co.,  49  id. 
521-532 ;  Kirhpatrick  v.  N.  Y.  C  B.  B.  Co.,  79  id.  240 ; 
Booth  V.  B.  iSc.  A.  B.  B.  Co.,  73  id.  38-41 ;  Pamtmi  v.  J\\ 
C.  B.  B.  Co.,  83  id.  7.)  Plaintiff  is  not  chargeable  with 
knowledge  of  the  danger  of  this  device.  He  was  justified  in 
relying  upon  the  care  of  his  employer  and  to  rest  in  the 
assurance  that  proper  care  had  been  taken  to  insure  his 
safety.  {Kain  v.  Smith,  89  N.  Y.  375 ;  Neioson  v.  N.  Y. 
B.  B.  Co.,  29  K  Y.  383  ;  Mackay  v.  N.  Y.  C.  B.  B.  Co.,  35 
N.  Y.  75.)  Plaintiff  proved  that  the  defendants  failed  to 
provide  a  reasonable  safe  appliance  with  which  to  do  the 
work  assigned  him ;  tliat  the  accident  was  caused  in  such  a 
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manner  that  the  cause  was  not  a  risk  that  the  servant  was 
bound  to  take  into  consideration  in  his  employment ;  and 
that  there  was  no  contributory  negligence  on  his  part,  and, 
therefore,  the  motion  t3  dismiss  the  complaint  was  properly 
denied.  {ToUman  v.  S,  B.  cfe  JST,  Y.  R,  R.  Co,,  98  K  Y. 
198,  203 ;  Boardman  v.  Brown,  44  Hun,  330 ;  Burke  v. 
Witherhee,  98  N.  Y.  663.)  The  question  as  to  whether  the 
appliances  used  are  proper  and  safe  is  for  the  jury,  if  there  is 
contradictory  evidence  on  that  point.  {Fl'ike  v.  B.iS:  A.  R, 
R,  Co.,  53  N.  Y.  549  ;  Cmie  v.  D.,  L,  cfe  W,  R.  R.  Co,,  81  id. 
206.)  The  questions  of  fact  depending  upon  conflicting 
evidence  were  properly  submitted  to  the  jury.  (Code  Civ. 
Pro.  §§  1337,  1338  ;  Hewlett  v.  Ehnsr,  103  N."^  Y.  156,  165  ; 
Vermilye  v.  Palmer,  52  id.  471 ;  Matter  of  Bull,  111  id. 
624,  629 ;  ParkJmrst  v.  BerchU,  110  id.  386 ;  15  Civ.  Pro. 
Eep.  366 ;  Bassett  v.  WheeUr,  84  K  Y.  466.)  Even  though 
the  motion  for  a  nonsuit  was  improperly  denied  when  it  was 
made  at  the  close  of  plaintiffs  case,  the  defendants  by  the 
testimony  of  the  witness  Church  have  supplied  any  omissions. 
{Painton  v.  N,  C,  R,  R,  Co,,  83  N.  Y.  7.) 

RuGER,  Ch.  J.  We  are  of  the  opinion  that  the  evidence  of 
negligence,  on  the  part  of  the  defendants,  in  the  case  was  insuiB- 
cient  to  support  a  verdict  against  tliem.  The  action  was  brought 
for  the  purpose  of  recovering  damages  for  the  death  of  plain- 
tiffs intestate,  who  was  a  servant  in  the  employ  of  the  defend- 
ants, and  was  alleged  to  have  been  injured  by  a  fall  from  a 
bucket  being  lowered  in  a  shaft,  some  four  hundred  feet  deep, 
for  the  purpose  of  conveying  \vorkmen  to  a  tunnel,  the  place 
of  their  labor.  Such  an  action  is  supportable  only  upon  the 
theory  of  personal  negligence  on  the  part  of  the  employer, 
resulting  in  the  injury  complained  of.  The  degree  of  care 
required  of  an  employer  in  protecting  his  employes  from 
injury  has  been  stated  to  be  the  adoption  of  all  reasonable 
means  and  precautions  to  provide  for  the  safety  of  his  servants 
while  in  the  performance  of  their  work.  {Corcoran  v.  Hd- 
irooH,  59  N.  Y.  517 ;  Pantzar  v.  Tilly  Foster  Iron  Mining 
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Co,y  99  id.  368.)  The  omission  to  use  such  care  has  been  held  to 
be  negligence,  rendering  the  employer  liable  for  damages  occa- 
sioned by  it ;  but  such  neglect  must  b^  proved,  either  by  direct 
evidence  or  the  proof  of  facts  from  whicli  the  inference  of 
negligence  can  be  legitimately  drawn  by  the  jury.  It  cannot 
be  supported  by  mere  conjecture  or  surmise,  but  must  be  made 
referable  by  the  proof  to  some  specific  cause  or  defect.  It 
has  been  held  that  the  mere  fact  that  an  accident  occurred 
which  caused  an  injury,  is  not  generally,  of  itself,  sufficient 
to  authorize  an  inference  of  negligence  against  a  defendant. 
{Curtis  V.  B.  i&  S.  E.  R,  Co.,  18  N.  Y.  534.) 

The  negligence  alleged  in  the  complaint  is  that  the  machin- 
ery, appliances  and  apparatus  used  by  the  defendants  in  their 
work  for  communication  between  the  surface  of  the  earth  and 
the  bottom  of  the  shaft,  were  unsafe,  defective  and  insecure, 
and  the  specification  under  this  charge  was  that  the  dummy- 
yoke,  follower  or  frame  used  to  steady  the  bucket  or  ear  while 
traversing  the  shaft,  was  so  defective,  unsafe  and  insecure,  and 
the  defendants  were  so  negligent  in  securing  and  watching  the 
same,  that  said  dummy-yoke  or  frame  fell  upon  the  said 
intestate  and  others  who  were  descending  the  shaft,  and  killed 
four  out  of  five  of  its  occupants,  among  whom  was  the  plain- 
tiiFs  intestate. 

The  proof  does  not  support  this  allegation.  It  appears  that 
there  was  but  one  survivor  of  the  catastrophe,  and  he  was, 
therefore,  the  only  eye  witness  of  the  transaction,  but  was 
entirely  imable  to  state  how  it  occurred.  His  testimony  was 
that  some  time  after  the  bucket  got  about  half  way  down  the 
shaft  something  came  from  above  and  knocked  him  out  of  it, 
and  this  constituted  the  only  direct  evidence  as  to  the  manner 
in  which  the  accident  occurred.  Other  evidence  was  to  the 
effect  that  after  the  accident  the  cable  supporting  the  bucket 
and  dummy-yoke  was  found  to  be  broken  at  a  point  about 
twenty  feet  above  the  bucket,  at  a  place  where  a  chain  con- 
nected with  the  cable,  and  a  shoulder  had  been  placed  for  the 
support  of  tlie  dummy-yoke  when  in  position,  and  the  dummy- 
yoke,  broken  in  three  pieces,  with  the  bucket  and  a  portion 
SicKELs— Vol.  LXXIV.        25 
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of  the  chain,  were  found  lying  together  at  the  bottom  of  the 
shaft. 

There  was  no  evidence  but  that  apparatus  and  appliances, 
similar  to  the  one  in  question,  were  generally  in  use  in  deep 
shafts  for  mining  purposes  in  this  country,  and  in  some 
instances  it  appeared  they  were  required  to  be  used  by  the 
statutes  of  the  states  in  which  they  were  employed.  No 
proof  was  given  of  any  defect  in  the  plan  or  structure  of  the 
machinery  or  appliances,  constituting  the  apparatus  used  in 
elevating  and  lowering  the  bucket  in  question,  or  that  it  was 
not  well  constructed  of  good  materials  in  accordance  with  the 
plans  generally  followed  in  manufacturing  similar  apparatus. 
The  trial  court  in  its  charge  to  the  jury  authorized  them 
to  infer  that  the  accident  might  have  occurred  from  the  acci- 
dental stoppage  of  the  dummy-yoke,  or  follower,  at  some 
point  in  the  course  of  its  descent  and  its  sudden  fall  there- 
after from  a  great  distance  upon  the  bucket.  We  think  that 
court  erred  in  submitting  this  theory  to  the  jury  as  there  was 
no  sufficient  evidence  to  support  it.  There  was  no  evidence 
to  show  but  that  the  dummy,  or  follower,  immediately  foL 
lowed  the  bucket  in  its  descent  as  it  was  designed  to  do,  or  of 
the  existence  of  any  cause  which  might  have  prevented 
it  or  interrupted  its  descent.  There  was  no  proof  that  the  fol- 
lower had  not  always  operated  as  it  was  designed  to  do,  or  that 
there  was  any  obstruction  which  would  on  this  occasion  have 
been  likely  to  impede  its  natural  operation.  Any  inference 
that  the  accident  happened  in  the  manner  suggested  would,  it 
seems  to  us,  have  been  substituting  conjecture  for  proof  and 
violated  the  rule  requiring  proof  always  to  be  made  the  basis 
of  a  recovery. 

There  were  other  ways  in  which  the  accident  might  have 
occurred,  as  by  the  fall  of  some  detaclied  rock,  dirt  or  other 
body  from  the  surface  or  shaft  upon  the  bucket  or  follower, 
or  some  sudden  jerk  or  strain  upon  the  cable,  which  caused  it 
to  break,  or  from  many  other  unexpected  and  unforeseen 
causes,  which  are  not  sufficiently  negatived  or  contradicted  by 
the  evidence.     It  is  quite  improbable  that  the  deaths  were 
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caused  by  the  contact  of  a  body .  falling  directly  upon  them, 
but  rather  by  the  concussion  of  the  fall  from  a  great  height 
to  the  bottom  of  the  shaft.  Whatever  might  have  been  the 
cause  of  death,  it  was  for  the  plaintiff  to  show  how  it  occurred. 
The  burden  of  proof  lay  upon  her  to  establish  the  liability  of 
the  defendants  and  to  do  this  she  was  bomid  to  show  affirm- 
atively, not  only  the  absence  of  contributory  negligence  on 
the  part  of  her  intestate,  but  the  negligence  of  the  defendants 
in  respect  to  some  matter  which  caused  the  injury  complained 
of.  The  former  may  be  legitimately  inferred  from  the  evidence, 
but  with  respect  to  the  latter  we  have  been  unable  to  discover 
sufficient  evidence  in  the  case,  and  the  judgments  of  the 
courts  below  should,  therefore,  be  reversed  and  a  new  trial 
ordered  with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


The  Citizens'  National  Bank  of  Davenpokt,  Iowa,  Respond- 
ent, V.  The  Importers  and  Traders'  Bank,  of  New  York, 
Appellant. 

Where  one  bank  has  funds  on  deposit  with  another,  the  law  implies  a  con- 
tract between  them  that  the  latter  shall  pay  the  amount  standing  to  the 
credit  of  the  former,  upon  and  according  to  its  drafts  or  order,  and  a 
failure  so  to  pay,  is  a  breach  of  contract,  for  which  the  debtor  bank  is 
legally  liable;  the  remedy  of  the  depositor  is  not  confined  to  a  suit  for 
the  whole  deposit. 

A  forged  indorsement  does  not  pass  title  to  commercial  paper,  negotiable 
only  by  indorsement,  and  payment  by  the  drawee  of  a  draft  so  indorsed 
although  in  good  faith,  is,  as  to  the  true  owner,  no  payment. 

Plaintiff's  complaint  alleged,  in  substance,  the  making  and  delivery  by  it 
to  W.  &  Co.  of  certain  drafts, which  were  set  forth,  drawn  upon  defendant, 
with  whom  it  had  sufficient  funds  on  deposit  to  pay  the  drafts,  and  made 
payable  to  the  order  of  W.  &  Co.,  the  indorsement  of  the  drafts  by  the 
payees,  a  presentation  and  demand  for  payment,  defendant's  refusal  to 
pay  and  protest  for  non-payment,  and  that,  by  reason  of  the  non-payment, 
plaintiff  was  compelled  to  pay  the  amount  of  the  drafts  and  take  them 
up.  The  answer  set  up  simply  payment.  Heldf  that  while  the  com- 
plaint was  technically  open  to  criticism,  yet  it  contained  a  plain  state- 


no    195 
136    3S7, 


196  C.  N.  Bank  v.  I.  &  T.  Bank.  [Jan., 


Statement  of  case. 


ment  of  the  facts  from  which,  as  a  legal  conclusion,  plaintiff  had  a  right 
to  recover  for  a  breach  of  defendant's  implied  contract  to  pay  out  plain- 
tiff's funds,  and  as  defendant  could  in  nowise  have  been  misled,  a  recov- 
ery for  that  cause  of  action  was  proper. 

It  seems  the  averment  that  plaintiff  repaid  the  money  received  for  the  drafts 
and  took  them  up,  was  immaterial  to  establish  a  cause  of  action;  the 
repayment  simply  established  the  amount  of  damages. 

It  appeared  that  W.  &  Co.  purchased  from  plaintiff  the  drafts,  which, 
after  indorsing,  they  delivered  to  their  bookkeeper  to  be  forwarded  to 
certain  of  their  creditors.  The  bookkeeper  erased  the  indorsements, 
forged  others  and  used  the  drafts  for  his  own  purposes ;  they  were 
finally  presented  by  another  bank  to  and  paid  by  defendant.  After  the 
forgeries  were  discovered,  and  upon  the  return  of  the  drafts  to  plaintiff, 
W.  &  Co.  demanded  and  obtained  them,  and  on  presentation,  defendant 
refused  payment,  on  the  ground  that  they  had  been  paid.  Plaintiff 
repaid  to  W.  &  Co.,  the  amount  paid  for  them.  Held,  that  plaintiff  was 
entitled  to  recover  the  amount  of  the  drafts. 

Defendant  offered  to  prove  that  before  plaintiff  paid  back  to  W.  &  Co. 
the  amount  of  the  dishonored  drafts,  that  firm  had  settled  with  their 
bookkeeper,  and  for  his  indebtedness  to  them,  including  the  appropri- 
ation of  the  drafts,  had  received  certain  property.  This  was  objected  to 
and  excluded.  Held,  no  error  ;  that  this  evidence  was  not  admissible 
under  the  pleadings;  also,  if  an  answer  had  been  allowed,  it  would  not 
have  shown  that  W.  &  Co.  had  been  paid. 

Reported  below,  44  Hun,  386. 

(Argued  January  15,  1890  ;  decided  January  28,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  10,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff,  entered  upon  a  verdict  directed  by  the  court. 

This  action  was  brought  by  the  plaintiff,  a  bank  in  the  state 
of  Iowa,  to  recover  against  the  defendant,  a  bank  in  New 
York  city,  on  the  ground  of  the  non-payment  of  certain  drafts 
or  bills  of  exchange,  which  plaintiff  had  drawn  upon  the 
defendant  in  favor  and  to  the  order  of  Wadsworth  &  Co. 
The  complaint  alleges,  in  ten  counts,  the  making  and  delivery 
of  the  drafts,  their  indorsement  by  the  payees,  a  presentation 
and  demand  for  payment,  the  defendant's  refusal  and  the  pro- 
test for  non-payment  thereof ;  that  at  the  time  of  defendant's 
refusal  to  pay  the  plaintiff  had  sufficient  funds  on  deposit 
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with  defendant  wherewith  to  pay  the  drafts,  and  that  by 
reason  of  the  non-payment  the  plaintiff  has  been  compelled  to 
pay  the  amount  of  the  drafts,  and  to  take  them  up.  The  drafts 
were  similar  in  form  ;  of  one  of  them  the  following  is  a  copy : 

"$3,269.65.  State  of  Iowa.  No.  232245. 

"  The  Citizens'  National  Bank  of  Davenport. 

"Davenport,  Aj>7'il  7,  1884. 

"  Pay  this  first  of  exchange,  second  unpaid,  to  the  order  of 

W.  C.  Wadsworth  &  Co.  thirty-two  hundred  and  sixty-nine 

65-100  dollars,  in  cnn*ent  funds. 

"E.  S.  CAEL,  Cashier. 

"  To  Importers  and  Traders'  National  Bank,  ) 

"  New  York."      f 

The  defense  set  up  in  the  answer  was  the  payment  of  the 
described  paper  to  tlie  Fourth  National  Bank,  as  the  holder 
thereof  through  various  indorsements.  The  answer  admitted 
the  possession  hj  defendant  of  suflScient  deposits  from  the 
plaintiff  to  pay  all  of  the  paper.  Upon  the  trial  these  facts 
were  developed.  W.  &  Co.  bought  these  drafts  from  the 
plaintiff  bank,  in  order  to  remit  to  their  creditors  in  pajTnent 
of  sundry  accounts,  and,  having  appropriately  indorsed  them, 
delivered  them  to  their  bookkeeper  to  be  sent  off.  He,  how- 
ever, erased  the  indorsements,  forged  others,  and  used  the 
paper  for  his  own  purposes.  It  thereby  came  into  other  hands, 
and  through  the  Fourth  National  Bank  was  presented  to  and  paid 
by  the  defendant.  The  plaintiff's  proofs  establishing  the  for- 
geries, were  undisputed.  After  the  forgeries  were  discovered 
and  upon  the  return  to  the  plaintiff  of  the  drafts  from  the  defend- 
ant, W.  &  Co.  demanded  and  obtained  them  back  from  the  plain- 
tiff and  indorsed  them  to  one  W.  for  collection.  He  was 
refused  payment  of  them  by  the  defendant,  on  their  presenta- 
tion ;  the  defendant's  cashier  placing  the  refusal  on  the  ground 
of  their  previous  payment.  W.  then  returned  them  to  the 
payees,  W.  &  Co.  Tlie  plahitiff  repaid  to  W,  &  Co.  the 
moneys  wherewith  the  drafts  had  been  purchased  by  them, 
and  then  commenced  this  action. 
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A.  a.  Dyett  for  appellant.  The  court  erred  in  sustaining 
plaintiff's  objection  to  the  questions  put  to  William  C.  Wads- 
worth  by  defendant's  counsel.  {Morris  v.  Hexfoj^d^  18  N.  T. 
522  ;  Rodermund  v.  Clark^  46  id.  354 ;  Bank  of  Bdoit  v. 
Beal,  34  id.  473 ;  Schiffer  v.  Dietz,  83  id.  300 ;  Fowler  v.  B. 
S.  Bank,  113  id.  450 ;  BuUer  v.  MUler,  1  id.  496 ;  LiMe- 
fiddy.  Brown,  1  Wend.  398 ;  11  id.  467 ;  MoUer  v.  Tuaka,  87 
K  Y.  166 ;  Comstock  v.  U.  S,  Z.  Ins.  Co.,  4  Hun,  783.) 
The  court  erred  in  refusing  to  dismiss  the  complaint  and  in 
directing  a  verdict  for  the  plaintiff.  (Freund  y.  !.<&  T.  Nat. 
Bank,  76  N.  Y.  352,  355 ;  Soitthivick  v.  M.  Nat.  Bank,  81 
id.  432 ;  N.  R.  Bank  v.  Aymars,  2  Hill,  262 ;  16  N.  Y.  137, 
138.) 

Georgfi  Wadsworth  for  respondent.  The  plaintiff,  as 
depositor,  had  the  right  to  draw  its  checks  against  its  deposit 
with  the  defendant  for  such  sums  as  it  chose,  and  was  not 
bound  to  draw  for  the  wliole  amount  standing  to  its  credit ; 
it  was  the  duty  of  the  defendant  to  pay  such  checks,  and  upon 
its  refusal  to  pay  them,  when  presented  by  the  payees,  the 
depositor  can  maintain  an  action  to  recover  so  much  of  its 
deposit  as  the  cliecks  amount  to.  ( Viets  v.  U.  N.  Bank,  101 
N.  Y.  563.)  The  cause  of  action  arises  upon  the  demand  and 
refusal  to  pay ;  it  is  not  necessary  for  the  drawer  to  refund  the 
money  to  the  drawee.  {Rector  v.  Iliggins,  48  N.  Y.  532 ;  2 
Parson  on  Notes  &  Bills,  62,  63,  64.)  The  erasure  of  the 
names  of  the  original  indorsees,  and  the  insertion  of  other 
names  was  a  forgery  and  vitiated  the  whole  instrument.  (Code 
of  Iowa,  §  3917  ;  Penal  Code,  §  509,  subs.  2, 6  ;  Chitty  on  Bills, 
781 ;  2  Parsons  on  Notes  &  Bills,  584,  chap.  15,  §  2.)  The  fact 
that  defendant  paid  the  checks  upon  forged  indorsements  is 
no  defense  to  this  action.  {Frank  v.  C.  Nat.  Bank,  84  N.  Y. 
209 ;  Godin  v.  Bank  of  Commonwealth,  6  Duer,  76 ;  Canal 
Bank  v.  Bank  of  Albany,  1  Hill,  287 ;  Weissen,  v.  Den- 
ison,  10  N.  Y.  69 ;  Morgan  v.  Bank,  11  id.  404 ;  Wdsh 
V.  Oenn.  Am.  Ba/nk,  73  id.  424 ;  Thomson  v.  Bank  of  B,  N, 
A.,  82  id.  1 ;  Clews  v.  Nat.  Bank,  89  id.  418 ;  Com.  Me. 
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Bcmk  V.  Nassau  Banh^  91  id.  74 ;  Bank  ofB.If.A.v.  M. 
iT.  -ff.,  Id.  106;  Frank  \.  Lanier ^  Id.  112;  Crawford  v. 
W.  &  Bank,  100  id.  50  ;  Weyerliauser  v.  Dun,  100  id.  150  ; 
Sims  V.  TJ.  S.  T.  Co.,  103  id.  472,  476  ;  Craighead  v.  Peter- 
son, 72  id.  279 ;  C.  Nat  Bank  v.  N.  R.  Bank,  44  Hun,  114; 
People  V.  Bank  of  North  America,  75  N.  Y.'  547.)  The 
defendant  failed  to  establish  its  defense  in  that  it  did  not  prove 
that  W.  C.  Wadsworth  &  Co.  indorsed  these  checks,  either  to 
Bennett  or  Eumsey,  and  it  also  failed  to  prove  the  genuineness 
of  the  indorsements  of  Jno.  W.  Rumsey  &  Co.  or  of  any  of 
the  subsequent  indorsees.  (Code  Civ.  Pro.  §522;  Arthur 
V.  H.  F.  Ins,  Co,,  78  N.  Y.  462 ;  Freund  v.  L  <&  T,  Nat 
Bamk,  76  id.  352 ;  C  N  Bank  w.  I  i&  T.  Nat  Bank,  44 
Hun,  389,  392.)  The  exceptions  to  the  ruling  on  the  questions 
asked  of  W.  C.  Wadsworth,  as  to  his  dealings  with  Bennett, 
are  not  well  taken.  {Boardvian  v.  Davidson,  7  Abb.  [N.  S.] 
439 ;  Rome  Ex.  Bank  v.  Fames,  1  Keyes,  588 ;  Ritchmeyer 
V.  Remsen,  38  N.  Y.  206  ;  Ryder  v.  Jenny,  2  Robt.  56  ; 
Code  Civ.  Pro.  §  3251 ; '  sub.  5  ;  19  N.  Y.  S.  R.  430.) 

Gray,  J.  The  form  of  the  complaint  is  perhaps,  technically, 
open  to  a  criticism  that  it  seems  to  ground  the  action  upon  the 
drafts  themselves,  and,  therefore,  makes  it  one  to  recover  plain- 
tiffs deposits.  Such  a  cause  of  action  has  not  accrued  to  the 
plaintiff  at  all,  upon  the  facts  in  this  record.  The  cause  of 
action,  which  is  stated  to  have  accnied  to  plaintiff,  was  for  the 
refusal  of  the  defendant  to  honor  the  plaintiff's  drafts  upon  it. 
The  contract  between  the  two  banks,  as  implied  by  law,  was 
that  the  amount  of  funds  standing  to  tlie  credit  of  the  plaintiff 
bank  on  the  defendant's  books  should  be  held  and  paid  out 
upon  and  according  to  the  plaintiffs  checks  or  order,  and  a 
failure  to  obey  an  order  for  their  payment  was  a  breach  of 
the  defendant's  duty  and  contract,  for  which  it  is  legally  liable, 
either  in  tort,  or  upon  the  contract.  In  this  case  the  breach  of 
contract  occurred  upon  the  refusal  to  pay  the  plaintiffs  drafts 
npon  its  funds  to  the  order  of  the  payees  named,  and  a  cause  of 
action  then  arose  in  plaintiffs  favor.    But  this  criticism  upon 
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the  form  of  the  complaint  is  not  serious  in  its  results,  for  the 
pleading  raajTt)e  upheld  and  the  action  maintained  as  one 
simply  for  the  breach  of  the  defendant's  contract  to  pay  the 
drafts  of  the  plaintiff.  The  Code  of  Civil  Procedure  requires 
that  a  complaint  shall  contain  a  plain  and  concise  statement  of 
the  facts  constituting  the  cause  of  action,  and  that  requisite  is 
met  here  sufficiently.  The  pleading,  after  describing  the  drafts 
and  stating  the  proceedings  up  to  the  protest  for  non-payment, 
alleges  "that  at  the  time  said  defendant  so  neglected  and 
refused  to  pay,  etc.,  plaintiff  had  sufficient  money  or  funds  on 
deposit  with  the  defendant  to  its  credit  and  subject  to  its 
draft  or  order  wherewith  to  pay,  etc.,  and  that  by  reason  of 
the  non-payment  the  plaintiff  has  been  compelled  to  pay  and 
has  paid  the  amount,  etc."  That  is  a  plain  statement  of  the 
facts  from  which,  as  a  legal  conclusion,  the  plaintiff's  legal 
right  to  recover  is  deducible,  and  the  defendant  could  in 
no  wise  be  misled.  This  seems  especially  true ;  for  by  its 
answer  the  defendant  admits  that  it  was  indebted  to  the  plain- 
tiff for  moneys  theretofore  deposited  subject  to  its  draft, 
check,  or  order,  in  more  than  a  sufficient  sum  to  pay  all  the 
drafts ;  and  it  relies,  to  defeat  the  action,  upon  the  defense 
of  payment  only. 

As  to  the  cause  of  action,  I  think  it  clearly  one  which  did 
accrue  to  and  became  enforceable  by  the  plaintiff.  In  the 
fii*st  place,  we  must  regard  the  paper  as  never  having  l)een 
paid  by  defendant  to  the  order  of  the  plaintiff,  for  the  rule  is 
well  and  long  established  that  a  forged  indorsement  does 
not  pass  a  title  to  commercial  paper,  negotiable  only  by  indorse- 
ment, and  payment  by  the  drawee,  although  in  good  faith, 
of  a  draft  so  affected,  is  no  payment  at  alias  to  the  true  owner. 
{Graves  v.  Anveriean  Exchange  Bank,  17  K".  Y.  205.)  It 
wafi  the  defendant's  business  to  see  to  it  that  its  depositor's 
moneys  were  expended  according  to  its  directions,  and  every 
expenditure  was  at  the  defendant's  risk  of  the  direction  being 
valid  and  of  the  indorsement  conveying  title  to  the  holder 
being  genuine.  {Corn  Exchange  Bank  v.  Nassau  Ba/nk^  91 
N.  Y.  74,  81.) 
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The  defendant  made  no  attempt  to  disprove  the  plaintiffs 
evidence  as  to  the  forged  indorsements  of  the  payees'  names  and 
orders,  and  the  forgeries  must  be  taken  as  proved.  Forgeries 
may  consist,  in  the  legal  sense,  of  any  fraudulent  altera- 
tions of  paper  by  which  another  may  be  defrauded.  (Chitty 
on  Bills  781.)  So,  we  have  no  payment  by  the  defendant  of 
these  drafts  proved  and  the  question  becomes  solely  one  upon 
its  objection  to  the  right  of  the  plaintiff  to  maintain  this  action 
for  non-payment  by  the  defendant  to  third  persons  of  the  drafts. 
Its  counsel  says  the  proper  remedy  was  to  sue  for  the  deposits. 
That  is  not  so.  Here  the  cause  of  action  is  the  breach  of  the 
implied  and  conceded  contract  to  pay  out  the  plaintiffs  funds 
according  to  its  drafts  and  order.  The  remedy  was  to  sue  for 
the  breach  and  recover  against  the  defendant  in  an  amount  equal 
to  the  amount  of  the  plaintiffs  drafts,  which  were  refused  pay- 
ment. That  the  plaintiff  repaid  to  W.  &  Co.  the  moneys  they 
had  paid  to  it,  to  obtain  these  drafts,  and,  thereby,  reacquired 
the  paper  is  wholly  immaterial,  as  long  as  the  action  is  not 
upon  the  drafts  themselves.  If  the  plaintiff  was  suing  upon 
this  paper  through  a  derivative  title  from  W.  &  Co.,  it  would 
be  a  very  different  question,  indeed.  But  the  payment  back 
of  the  moneys  to  W.  &  Co.  established  tlie  damage  and  ite  extent, 
to  which  the  defendant's  act  subjected  the  plaintiff.  The 
acquisition  thereby,  and  the  holding  and  exhibition  of  the  dis- 
honored drafts  are  evidences  of  the  facts  constituting  the  cause 
of  action.  In  recent  cases  this  court  has  passed  upon  similar 
questions  as  to  the  rights  of  drawers  of  cliecks ;  to  which  we  may 
in  fact,  liken  this  paper.  In  Batik  of  British  North  America  v. 
Merca/ntile  Nat,  Bank  (91  N.  Y.  Ill),  the  case  shows  the 
payment  by  the  defendant  bank  of  a  check  given  by  the  plaintiff 
bank  to  H.,  and  made  payable  to  her  order.  Her  indorsement 
was  forged,  and  the  money  collected  by  another  person.  When 
the  facts  of  the  forgery  and  of  the  payment  were  discovered, 
the  action  was  commenced.  It  is  true  the  only  defense  was 
the  statute  of  limitations,  but  Earl,  J.,  in  his  opinion,  which 
was  concurred  in  by  all  the  judges,  said :  "  When  the  defend- 
ant paid  the  check  upon  the  forged  indorsement,  it  paid  its 
SicKELs  —Vol.  LXXIV,        26 
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own  money  and  discharged  no  part  of  its  indebtedness  to  the 
plaintiff.  *  *  *  The  plaintiff  lost  none  of  its  rights  by 
receiving,  nnder  a  mistake  as  to  the  facts,  the  check  as  one 
properly  paid  and  charged  to  its  account  by  the  defendant." 
But  later,  in  the  case  of  Viets  v.  Union  Nat,  Bank  (101  N. 
Y.  563),  this  rule  was  laid  down,  that  "  the  refusal  to  pay  on 
presentation  of  the  check,  which  presentation  is  equivalent  to 
a  demand  of  payment,  gives  to  the  drawer  a  right  of  action,  in 
case  he  has  funds  in  the  bank  to  meet  the  check,  and  the 
refusal  to  pay  was  without  his  autliority." 

This  doctrine,  I  iind,  has  the  distinct  support  of  a  decision 
of  the  King's  Bench  in  the  case  of  Marzetti  v.  Williams 
(1  B.  &  Adol.  415).  That  was  an  action  by  the  drawer 
of  a  check  against  his  bankers  for  failing  to  pay  it  to  the 
payees  named  therein,  on  presentation.  The  dishonor  was 
through  some  inadvertence  of  the  bankers,  and,  as  matter  of 
fact,  the  check  being  presented  the  next  day,  it  was  then  paid. 
Lord  Tentekden  held  that  the  action  was  maintainable,  as  one 
founded  on  the  banker's  implied  contract  with  his  customer, 
that  he  will  pay  checks  drawn  by  him,  provided  he  has  moneys 
of  the  customer,  and  a  breach  of  that  contract  was  created 
when  the  defendants  would  not  pay  the  check.  Nominal 
damages  were  awarded  the  plaintiff  in  that  case,  though  he 
might  not  have  sustained  a  damage  in  fact.  Justices  Parke, 
Taunton  and  Pattekson  agreed  with  Lord  Tenterden,  hold- 
ing that  it  was  immaterial  whether  the  action  was,  in  form, 
tort  or  assumpsit. 

The  rule  is  well  supported  in  principle,  as  well  as  by  the 
authorities,  and  governs  this  case.  The  damage  to  the  plaintiff 
here  was  not  merely  nominal,  for  the  dishonor  of  its  drafts, 
but  actual,  for  the  amount  represented  by  them,  and  which 
the  plaintiff  had  to  make  good  to  the  payees. 

There  is  but  one  other  question  which  I  think  calls  for 
further  consideration,  and  that  is  as  to  the  exclusion  of  certain 
evidence,  which  the  defendant  sought  to  elicit  from  the  wit- 
ness Wadsworth.  By  a  question  to  that  witness,  who  was  one 
of  the  payees  of  the  drafts,  defendant  endeavored  to  prove 
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that  when  the  plaintiff  paid  back  to  Wadsworth  &  Co.  the 
moneys  for  the  drafts  which  had  been  dishonored,  they  had 
settled  with  their  bookkeeper,  and,  for  his  indebtedness  to 
them,  including  the  appropriation  by  him  of  these  drafts,  had 
received  certain  property.  In  support  of  their  right  to  make 
this  proof  they  argue  that  if  W.  &  Co.  had  made  a  settlement 
with  their  bookkeeper,  they  were  not  in  any  position  to 
demand  back  the  drafts  which  had  been  returned  to  the 
plaintiff  by  the  defendant  as  paid,  and  if  plaintiff  redeliv- 
ered the  drafts  to  them  under  such  a  state  of  facts, 
it  acted  in  its  own  wrong  and  the  defendant  would  not  be 
liable.  Without  discussing  the  features  of  such  a  case,  it  is 
sufficient  to  say  that  there  are  two  good  reasons  for  the 
exclusion  of  the  evidence.  In  the  first  place  no  such  defense  was 
set  up  by  the  answer ;  nor  did  that  pleading  contain  any  allega- 
tion which  would  raise  any  other  issue  than  the  issue  of  payment. 
In  the  next  place,  the  question,  if  answered  according  to  its 
tenor,  would  not  elicit  any  proof  that  W.  &  Co.  had  been 
paid.  It  called  for  the  Mdtiiess'  testimony  as  to  whether  his 
firm  did  not  charge  the  bookkeeper  with  the  drafts  and  then 
take  from  him  various  kinds  of  property  "  as  security  for  this 
entire  indebtedness,  consisting  of  the  checks  in  part,  and  did 
they  not  receive  that  property,  and  did  they  not  collect  some- 
thing from  it,  etc."  But,  that  they  may  have  received  some 
6ecm*ities  for  his  indebtedness  would  not  establish  the  fact  of 
a  payment  and  extinguishment  of  any  claim  based  on  the 
purchase  of  the  drafts  which  were  dishonored. 

I  think  the  action  was  rightly  disposed  of  below  and  the 
judgment  appealed  from  should  be  aflirmed  \^dth  costs. 

All  concur. 

Judgment  affirmed. 
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The  Wrought  Iron  Bridge  Company,  of  Canton,  Stark 
County,  Ohio,  Respondent,  v.  The  Town  of  Attica, 
Appellant. 

An  j^ct  passed  in  1887  (Chap.  205,  Laws  of  1887),  which  by  its  title  is 
declared  to  be  "An  act  to  legalize  the  acts  and  proceedings"  of  the  town 
board  of  auditors,  commissioner  of  highways  and  of  a  town  meeting  in 
the  town  of  Attica  in  relation  to  the  erection  of  a  certain  bridge,  which 
had  been  erected  under  a  contract  with  the  highway  commissioner, 
after  legalizing  said  acts  and  proceedings,  contains  a  provision  that  it 
shall  hot  be  considered  as  requiring  the  town  to  pay  the  contract-price, 
but  empowers  the  contractor  to  bring  suit  against  the  town  to  recover  a 
fair  and  reasonable  compensation  for  the  work  and  material.  Held,  the 
provision  is  within  the  scope  of  the  subject  expressed  in  the  title,  and  so 
is  not  violative  of  the  provisions  of  the  State  Constitution  (art.  3,  §  16), 
prohibiting  the  passage  of  any  private  or  local  act  embracing  more  than 
one  subject  and  requiring  that  to  be  expressed  in  the  title. 

Also,  /wW,  that  said  act  is  not  repugnant  to  the  provisions  of  said  Consti- 
tution (art.  8,  §  18),  prohibiting  the  passage  of  a  private  or  local  bill 
providing  for  building  bridges,  or  the  provision  (art.  3,  §  18)  requir- 
ing that  in  an  act  authorizing  taxation  the  purpose  of  the  tax  shall  be 
stated. 

The  legislature  has  power  to  legalize  and  validate  a  claim,  supported  by 
a  moral  obligation  and  founded  in  justice,  against  a  town,  which  has 
already  been  declared  invalid  by  the  courts,  because  of  failure  on  the 
part  of  the  town  officers  to  pursue  strictly  the  prescribed  statutory 
proceedings. 

Reported  below,  49  Hun,  513. 

(Argued  January  16,  1890;  decided  January  28.  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  October,  1888,  which  aflirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

George  Wadsiaorth  for  appellant.  The  act  in  question  is  a 
private  and  local  bill.  {Johnson  v.  Spicer^  107  N.  Y.  185, 
201-204 ;  Peoph  v.  O'Brmi,  88  id.  193  ;  PeopU  v.  Super^ 
visors,  43  id.  10;  In  re  N,  Y,  E.  R.  R.  Co.,  70  id.  327; 
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People  V.  McCann^  16  id.  58 ;  People  v.  ClUj  of  Rochester^ 
60  id.  553,  558,  559 ;  PeopU  v.  IliUs,  35  id.  449,  452,  463  ; 
In  re  Blodgett,  89  id.  392,  395,  396 ;  In  re  Paul,  94  id.  506  ; 
In  re  Van  Antwerp^  56  id.  261 ;  70  id.  327.)  The  act  does 
not  state  the  tax  and  the  object  to  which  it  is  to  be  applied 
within  the  meaning  of  section  20,  article  3,  of  the  Constitution. 
{Hurlhert  v.  Batiks,  1  Abb.  [N.  C]  171 ;  Ilanlon  v.  Super- 
visors^ 57  Barb.  395.) 

TyreU  cfe  Ballard  for  respondent.  Chapter  205  of  the 
Laws  of  1887  is  constitutional  and  valid.  (Cooley  on  Const. 
Lim.  183;  Ogden  v.  SaimderSy  12  Wheat.  270;  People  v. 
Supervisors  of  Orange,  17  N.  Y.  241 ;  Bank  v.  Van  DyTce, 
27  id.  460 ;  People  v.  Ilayt,  7  Hun,  39 ;  People  v.  Briggs^  50 
N.  Y.  558 ;  Connor  v.  Mayor,  etc.,  5  id.  293.)  The  act  in 
question  does  not  deprive  the  town  of  Attica  and  its  taxable 
inhabitants  of  their  property  without  due  process  of  law.  {In 
re  Van  Antvjerp,  56  N.  Y.  261 ;  Cooley  on  Const.  Lim.  370 ; 
Tift  V.  City  of  Buffalo,  82  N.  Y.  204,  210  ;  In  re  SackeU  St, 
74  id.  95  ;  Ensign  v.  Barse,  107  id.  329  ;  Town  of  Duanes- 
hurgh  V.  JenkinSj  57  id.  77 ;  Thomas  v.  leland,  24  Wend.  65  ; 
Toum  of  Guilford  v.  Svpervisors,  13  K".  Y.  143  ;  18  Barb. 
615;  Brewster  v.  City  of  Syracuse,  19  N.  Y.  116;  People  ex 
rel.  V.  Plagg,  46  id.  401 ;  47  How.  Pr.  511 ;  16  Hun,  363 ;  19 
N.  Y.  118;  41  id.  134;  57  id.  189.)  No  public  moneys  or 
property,  within  the  meaning  of  section  9  of  article  1  of  the 
Constitution,  are  appropriated  by  the  act  in  question.  (Ii  re 
Kingston,  40  How  Pr.  444 ;  Bd.  of  Super,  v.  AU^n,  99  N.  Y. 
532-539.)  The  act  in  question  is  not  in  conflict  with  the 
letter  or  spirit  of  section  16  of  article  3  of  the  State  Constitu- 
tion. {Neuendorf  v.  Duryea^  69  N.  Y.  557 ;  Cooley  on  Const. 
Lim.  143 ;  In  re  Maijer,  50  N.  Y.  504 ;  U.  W.  W.  Co.  v. 
City  of  TJtica,  31  Hun,  427 ;  In  re  City  of  New  York,  99 
N.  Y.  569 ;  Ins,  Co.  v.  Mayor^  etc.,  8  id.  241 ;  In  re  Astor^  50 
id.  363 ;  WaOack  v.  City  of  New  York,  3  Hun,  97-106  ; 
In  re  Volkening,  52  N.  Y.  650;  Gordon  v.  Comes,  47 
id.  608-615 ;    B?*ewster  v.   City  of  Syracuse,  19    id.    116 ; 
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In  re  Van  AnUjoerp^  66  id.  261 ;  Wemeler  v.  People^  58  id. 
516-526  ;  Matter  of  Astor^  50  id.  363  ;  WaUacJc  v.  Mayor^ 
^tc,,  3  Hun,  97  ;  Rogers  v.  Stephens^  86  N.  Y.  623  ;  People 
V.  WhiUock,  92  id.  191 ;  In  re  U.  8,  96  id.  227,  240 ;  In  re 
Mayor,  etc.,  99  id.  569 ;  Matter  of  Knauat,  101  id.  188-194 ; 
Cole  V.  State,  102  id.  49  ;  Board  of  Water  Corrmiiasioners  v. 
Dwight,  101  id.  9.)  The  subject  of  the  act  is  clearly  expressed 
in  the  title.  {In  re  P^iblic  Parks,  86  N.  Y.  437 ;  Harris  v. 
Supervisors,  33  Hun.  279-286 ;  Cooley  on  Const.  Lim.  146 ; 
Astor  V.  A,  R,  Co..  113  K  Y.  93-110 ;  Mclntyre  v.  AUmj 
43  Hun,  124 ;  Matter  of  Maycrr,  etc,,  99  N.  Y.  569 ;  People 
V.  Banlcs,  67  IST.  Y.  568  ;  1  N.  Y.  8.  K.  600 ;  Tift  v.  City  of 
Buffalo,  82  N.  Y.  204-211.)  The  act  does  not  conflict  with  sec- 
tions 17  or  21  of  article  3  of  the  Constitution.  {People  v,  Hayt^ 
1  Hun,  39 ;  People  v.  Banks,  67  K  Y.  568 ;  In  re  U.  F.  Co.y 
32  Hun,  82  ;  98  N.  Y.  140-158.)  The  act  in  question  does 
not  in  any  sense  of  the  term  "  provide  for  building  bridges" 
as  used  in  section  18,  article  3  of  the  Constitution.  It  does  not 
direct  the  building  of  any  bridge,  but  simply  ratifies  defective 
proceedings  in  reference  to  a  bridge  which  had  already  been 
built.  {Tift  V.  City  of  Buffalo,  82  1^.  Y.  204-211 ;  Jones  v. 
€harnherlain,  16  N.  E.  Kep.  72-74 ;  In  7-e  McPherson,  104 
N.  Y.  306 ;  93  id.  314 ;  47  How.  Pr.  494-510 ;  WaUack  v. 
Mayor,  etc.,  3  Hun,  97-108 ;  People  v.  Supervisors,  8  N.  Y. 
317;  People  v.  Havemeyer,  47  How.  Pr.  494-512.)  No 
•extra  compensation  is  granted  by  the  act.  The  plaintiff  will 
be  content  by  obtaining  the  original  compensation,  say  nothing 
about  any  extra  compensation.  {Towji  of  Gruilford  v.  Board 
of  Supervisors,  13  N.  Y.  143  ;  People  v.  Flagg,  46  id,  401 ; 
Litchfield  y.  Vernon,  41  id.  123;  Tift  y.  City  of  Buffalo, 
82  id.  204 ;  Ensign  v.  Barse,  107  id.  329 ;  WaUack  v. 
Mayor,  etc.,  3  Hun,  97 ;  1  N.  Y.  S.  K.  600 ;  People  v.  Super- 
msors,  5  N.  Y.  517.)  Section  23  of  article  3  of  the  Constitu- 
tion contains  nothing  prohibitory.  {Supervisors  v.  Allen,  99 
N.  Y.  532-538.)  The  bridge  itself  is  a  sufficient  consideration 
to  sustain  the  tax.  {TTiomas  v.  Leland,  24  Wend.  65 ;  Toum 
of  OuUford  V.  Supervisors,  13  N.  Y.  143,  148 ;  Brewster  v. 
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Oity  of  Syracuse,  19  id.  116-118  ;  People  v.  Fla^g,  46  id  401 ; 
Tift  V.  City  of  Buffalo,  82  id.  204 ;  Litchfield  v.  Ver- 
non,  41  id.  123  ;  People  v.  Ila/oemeyer,  47  How.  Pr.  494 ; 
TownseTid  v.  Mayor,  etc,,  16  Hun,  362.)  The  act  in  question 
is  not  an  ex  post  fa^to  law  within  the  meaning  of  subdivision 
1  of  section  10,  article  1  of  the  Constitution  of  the  United 
States.  (Coolej  on  Const.  Lim.  264 ;  Colder  v.  Bull,  3  Dallas, 
386  ;  Ogden  v.  Saunders,  12  Wheat.  266 ;  Burch  v.  Newberg, 
10  K  Y.  374-391;  Southwich  v.  Southwick,  49  id.  510-520  ; 
Board  of  Supervisors  v.  Town  of  Guilford,  13  id.  143 ; 
Tift  V  City  of  Buffalo,  82  id.  204 ;  Bay  v.  Gage,  36  Barb. 
447 ;  CoU  v.  State  of  New  York,  102  K  Y.  48.) 

O'Brien,  J.  This  action  was  brought  by  the  plaintiff  to 
recover  of  the  defendant  the  sum  of  $4,064.61  and  interest,  the 
cost  of  constructing  an  iron  bridge  across  Tonawanda  creek  in 
one  of  the  public  highways  of  the  village  and  town  of  Attica. 

In  July,  1884,  a  special  meeting  of  the  town  board,  com- 
posed of  the  supervisor,  town  clerk  and  justice  of  the  peace 
of  said  town,  was  called  and  held  for  the  purpose  of 
examining  and  inspecting  the  bridge  leading  over  the  creek  in 
the  highway  called  Main  street  in  the  village  of  Attica,  and 
determining  the  question  of  the  sufficiency  and  safety  of  the 
same  for  public  travel.  Upon  such  inspection  by  such  board 
it  was  ascertained  and  determined  that  the  bridge  was  unsafe, 
and  the  same  was  condemned  as  such ;  and  the  commissioner 
of  highways  of  the  town  was  directed  to  construct  or  to  pro- 
cure to  be  constructed  a  new  iron  bridge  in  the  place  of  the 
one  so  condemned,  at  the  expense  of  the  town.  On  the  7th  of 
August,  1884,  the  commissioner  of  highways  entered  into  a 
contract  in  writing  with  the  plaintiff  for  the  furnishing  of  the 
material  and  the  construction  of  a  new  bridge  at  the  price  of 
$3,975.  It  was  also  agreed,  between  the  commissioner  and  the 
plaintiff,  that  the  plaintiff  should  remove  the  old  bridge  and 
should  be  paid  for  the  expense  thereof  by  the  town,  and  the 
old  bridge  was  accordingly  removed  by  the  plaintiff  at  an 
expense  of  $89.61. 
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The  new  bridge  was  completed  in  February,  1885,  and  was 
accepted  by  the  commissioner  of  highways,  opened  to  the 
public  and  has  ever  since  been  used  for  travel  as  a  part  of  the 
public  highway  in  tliat  town.  Thereafter,  in  the  same  month 
of  February,  the  commissioner  of  highways  presented  to  the 
auditing  board  of  the  town  his  account  for  the  erection  and 
completion  of  the  bridge  at  the  sum  of  $3,975,  and  also  the 
sum  of  $80.61,  the  expense  of  removing  the  old  bridge,  and 
the  auditing  board  allowed  the  same,  so  far  as  it  had  power  ta 
do  so.  At  the  annual  town  meeting  in  the  same  month  a 
resolution  was  presented  to  the  electors  of  the  town,  voted 
upon  and  passed,  in  substance  and  effect  authorizing  the  super- 
visor of  the  town  to  either  raise  the  amount  due  the  plaintiff 
for  the  construction  of  said  bridge  and  the  expense  of  remov- 
ing the  old  one,  or  to  make  arrangements  to  extend  the  time 
for  the  payment  thereof ;  and  to  that  end  he  was  authorized 
to  give  the  obligations  of  the  town  to  secure  such  payment 
with  interest.  At  the  same  town  meeting  a  new  commissioner 
was  elected  to  succeed  the  one  who  was  a  party  to  the  contract 
and  proceedings  referred  to.  The  plaintiff  demanded  pay- 
ment of  the  amount  claimed  to  be  due  it  under  the  contract, 
but  payment  was  refused. 

In  October,  1885,  the  plaintiff  commenced  an  action  in  the 
Supreme  Court  against  the  new  commissioner  of  highways  to 
recover  the  amount  due  for  the  contract-price  of  the  bridge 
and  the  expense  of  removing  the  old  one.  Issue  was  joined 
and  the  action  was  tried  in  Marcli,  1886.  The  jury  rendered 
a  verdict  for  the  amount  of  the  plaintiff's  claim,  but,  subse- 
quently, upon  a  motion  for  a  new  trial,  the  judge  presiding  at 
the  circuit  set  aside  the  verdict  and  held  that  the  contract  with 
the  plaintiff  for  the  construction  of  the  new  bridge  was  made 
without  authority ;  that  all  the  proceedings  above  stated  were 
unauthorized  and  ineffectual  to  bind  the  town,  and  that  the 
plaintiff  could  not  recover.  It  does  not  appear  that  this  judg- 
ment defeating  plaintiff's  claim  was  ever  disturbed  by  appeal, 
or  otherwise,  but  the  plaintiff  seems  to  have  had  recourse  to 
the  legislature  for  relief.     For  tliis  purpose  chapter  205  of  the 
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Laws  of  1887  was  passed,  entitled  "  An  act  to  legalize  the  acts 
and  proceedings  of  the  town  board,  and  the  town  board  of 
auditors  of  the  town  of  Attica,  Wyoming  county,  in  relation 
to  the  erection  of  a  certain  iron  bridge  over  the  Tonawanda 
creek,  on  Main  street,  in  the  village  of  Attica,  in  said  town, 
and  the  acts  and  proceedings  of  the  annual  town  meeting  of 
Bsid  town,  held  on  the  twenty-second  day  of  February,  eighteen 
hundred  and  eighty-five,  in  relation  to  said  bridge,  and  all  the 
acts  and  proceedings  of  George  D.  Miller,  as  highway  com- 
missioner of  said  town,  in  relation  to  said  bridge." 

By  the  first  four  sections  of  the  act,  all  the  proceedings 
heretofore  stated  of  the  town  board  of  the  town,  the  town 
auditors  of  the  town,  the  electors  at  the  town  meeting,  and  the 
commissioner  of  highways  who  made  the  contract,  were 
legalized  and  confirmed  in  all  respects,  and  made  binding  on 
the  town  of  Attica.  The  fifth  and  last  section  provided  that 
the  act  should  not  be  so  construed  as  to  require  the  town  to 
pay  the  amount  audited  by  the  town  board  or  the  contract- 
price  of  the  work,  but  authorized  and  empowered  the  plaintiff 
to  institute  and  maintain  an  action  at  law  in  any  court  having 
competent  jurisdiction  against  the  town  to  recover  a  fair  and 
reasonable  compensation  for  the  work  and  materials. 

After  the  passage  of  this  act,  and  in  May,  1887,  the  present 
action  was  brought  by  the  plaintiff.  Upon  the  trial,  evidence 
was  given  by  both  parties  as  to  the  value  of  the  labor  per- 
formed and  materials  furnished  by  the  plaintiff  in  the  erection 
of  the  bridge.  Tlie  case  was  submitted  to  a  jury,  and  a  verdict 
was  rendered  in  favor  of  the  plaintiff  for  §4,414.89.  The 
judgment  entered  upon  this  verdict  has  been  affirmed  at  the 
General  Term,  and  the  defendant  appeals  to  this  court. 

It  is  urged  in  support  of  the  appeal  that  the  act  of  the  legis- 
lature, enabling  the  plaintiff  to  bring  and  maintain  this  action 
and  legalizing  the  proceedings  of  the  town  authorities,  is  vio- 
lative of  the  Constitution.  The  main  contention  in  support  of 
this  proposition  is,  that  the  act  contains  provisions  foreign  to 
its  general  scope  and  purpose,  as  expressed  in  the  title.  It  is 
urged  that  the  provision  contained  in  the  fifth  section  of  the 
SiCKELs— Vol.  LXXIV.        27 
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act,  which,  in  effect,  ignores  tlie  terms  of  the  contract,  and 
relieves  the  town  from  even  its  moral  obligations,  so  far  as  the 
amount  of  its  liability  is  concerned,  and  requires  the  plaintiff 
to  prove  the  value  of  the  materials  and  labor  used  in  the  con- 
Btruction  of  the  bridge,  is  a  departure  from  the  j^urpose  of  the 
law,  as  expressed  in  the  title,  and,  therefore,  is  violative  of 
section  16,  article  3  of  the  Constitution,  which  prohibits  the 
legislature  from  passing  any  private  or  local  bill,  embracing 
more  than  one  subject,  and  that  sliall  be  expressed  in  the  title. 

We  think  that  the  provision  permitting  the  plaintiff  to  sue 
for  the  value  of  the  material  and  labor  expended  in  the  con- 
struction of  the  bridge  is  sufficiently  indicated  in  the  title  of 
the  act,  which  is,  no  doubt,  private  and  local  within  the  mean- 
ing of  the  Constitution.  It  is  only  necessary  on  this  point  to 
quote  the  language  of  Finch,  J.,  in  Matter  of  Jfa7/a7\  etCy  of 
New  York  (99  N.  Y.  569) :  *'  Where  one  reading  a  proposed 
bill  with  the  title  in  his  mind  comes  upon  provisions,  which 
take  him  by  surprise  which  he  could  not  reasonably  have 
anticipated,  and  so  both  citizen  and  legislators  are  misled  and 
thrown  off  their  guard,  it  is  our  duty  to  declare  the  condem- 
nation of  tlie  fundamental  law.  But,  when,  as  in  the  present 
case,  no  such  evil  lurks  in  the  title,  and  the  provision  criticised 
may  be  easily  and  reasonably  grouped  within  the  scope  and 
range  of  the  general  subject  expressed,  we  ought  not  to  destroy 
the  legislation  upon  some  nice  and  rigid  criticism  of  forms 
of  expressions." 

It  is  apparent  from  the  title  of  the  act  that  its  purpose  was 
to  legalize  the  acts  and  proceedings  of  the  town  authorities, 
under  which  the  plaintiff  had  constructed  tlie  bridge,  and  to 
enable  the  plaintiff  to  recover  a  fair  and  just  compensation  for 
its  services  and  for  the  materials  used.  With  such  a  title,  a 
provision  relieving  the  town  from  liability  for  the  amount 
specified  in  the  contract,  if  any  such  liability  existed,  and 
allowing  it  to  reduce  that  amount  by  proof  on  the  trial,  if  it 
could,  and  permitting  the  plaintiff  to  show  the  value  of  the 
labor  and  materials  expended,  and  limiting  its  right  of  recovery 
to  that  sum,  could  deceive  no  one,  take  no  one  by  surprise, 
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whether  citizen  or  legislator,  and  might  well  be  anticipated 
from  the  language  of  the  title.  Moreover,  this  provision  was 
in  itself  perfectly  fair  and  just  to  both  parties,  and  quite  as 
favorable  to  the  defendant  as  to  the  plaintifiP. 

It  is  also  urged,  in  behalf  of  the  appellant,  that  the  legis- 
lature had  no  power  to  legalize  and  validate  a  claim  against 
the  town  which  had  already  been  declared  invalid  by  the 
judicial  tribunals.  That  this  power  exists  under  the  Constitu- 
tion in  a  proper  case  was  decided  in  this  court  in  Town  of 
Guilford  v.  Supervisors  (13  N.  Y.  143).  The  doctrine  of 
that  case  has  been  steadily  followed  ever  since  in  numerous 
other  cases  as  late  as  the  case  of  Cole  v.  The  Stats  (102  N".  Y. 
48).  The  principle  that  claims,  supported  by  a  moral  obliga- 
tion and  founded  in  justice,  where  the  power  exists  to  create 
them,  but  the  proper  statutory  proceedings  are  not  strictly 
pursued,  or  for  any  reason  are  informal  and  defective,  maybe 
legalized  by  the  legislature  and  enforced  either  against  the 
state  itself  or  any  of  its  political  divisions  through  the  judicial 
tribunals,  is,  we  think,  now  well  settled.  In  our  opinion  the 
legislature  had  the  power  in  this  case  to  legalize  the  defective 
proceedings  of  the  town  authorities  upon  the  faith  of  which 
the  plaintiff  acted,  and  in  this  way  confer  power  upon  the 
courts  to  compel  the  town  to  pay  those  obligations  which  its 
officers  contracted  without  observing  the  necessary  steps  pointed 
out  by  the  statute,  and  the  benefits  of  which  it  had  already 
received  and  continues  to  enjoy. 

The  legislation  in  question  lias  also  been  attacked  by  the 
defendant  as  in  violation  of  other  provisions  of  the  Con- 
stitution. Its  condemnation  is  demanded  under  section  18  of 
article  3,  which  prohibits  the  passage  of  any  private  or  local 
bill  providing  for  building  bridges ;  under  section  20  of  article 
3,  which  requires  that  in  bills  authorizing  taxation  the  purpose 
of  the  tax  shall  be  stated,  and  also  under  various  other  pro- 
visions of  the  Constitution. 

We  do  not  consider  it  necessary  to  notice  with  more  particu- 
larity these  several  objections,  as  it  would  unnecessarily  extend 
this  discussion  and  would  not  answer  any  useful  purpose.  We 
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have  already  considered  all  the  points  passed  upon  by  the 
court  below.  It  is  enough  to  say  that  we  have  carefully 
examined  all  the  objections  to  this  bill  urged  by  the  learned 
counsel  for  the  appellant,  and  we  think  that  no  provision  of 
the  Constitution  is  violated  in  the  general  scope  and  purpose 
of  the  act  itself,  the  substance  of  any  of  its  provisions  or  in  the 
manner  of  its  enactment  by  the  legislature. 

The  other  questions  raised  by  the  exceptions  taken  by  the 
defendant  in  the  course  of  the  trial  were  correctly  disposed  of 
in  the  courts  below. 

The  judgment  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 

Byron  J.  Strough,  as  Supervisor,  etc.,  Appellant  and  Respond- 
ent, V.  The  Board  of  Supervisors  of  Jefferson  County, 
Appellant  and  Respondent. 

Where  a  county  treasurer,  instead  of  applying  taxes  assessed  on  the  prop- 
erty of  a  railroad  corporation  in  a  town  to  the  payment  or  redemption  of 
bonds  of  the  town,  issued  in  aid  of  the  construction  of  the  road  of  such 
corporation,  as  required  by  the  act  of  1869  (Chap.  907,  Laws  of  1869),  as 
amended  in  1871  (Chap.  283,  Laws,  of  1871),  applied  them  in  payment 
of  county  and  state  taxes,  with  and  as  part  of,  other  moneys  raised  by  the 
town  for  those  purposes,  held,  that  an  action,  as  for  money  had  and 
received,  was  maintainable  on  behalf  of  the  tow^n  against  the  county  to 
recover  the  money  so  misappropriated;  that  the  liability  included  as  well 
the  portion  of  the  funds  applied  in  payment  of  the  st^ite  tax  as  that  applied 
for  other  county  purposes ;  also,  that  the  action  w^as  properly  brought 
by  the  supervisor  of  the  town  in  his  name  as  its  representative. 

The  cause  of  action  in  such  case  arises  when  the  misappropriation  is 
made;  the  statute  of  limitations  then  begins  to  run  against  it,  and  an 
action  brought  more  than  six  years  thereafter  is  barred. 

While  every  duty  imposed  upon  a  public  officer  is  in  the  nature  of  a  trust, 
persons  injured  by  a  violation  of  the  duty  for  which  they  may  maintain 
an  action  at  law,  must  pursue  that  remedy  within  the  period  of  limitation 
of  legal  actions. 

Also,  7ield,  the  fact  that  the  supervisors  of  the  town  for  the  period  of 
fourteen  years  were  apprised  from  year  to  year,  while  sitting  as  members 
of  the  board  of  supervisors  of  the  county,  of  the  misappropriation  and 
made  no  objection  thereto,  did  not  estop  the  town  from  claiming  a 
repayment  of  the  money. 
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A  town  cannot  be  estopped  bj  the  neglect  of  its  supervisor  to  assert  a 

claim  against  the  county,  the  grounds  of  which  are  equally  known  to 

all  members  of  the  board  of  supervisors. 
A  county  treasurer  in  the  payment  of  state  taxes  to  the  state  comptroller 

acts  as  agent  for  the  county,  and  pays  on  its  behalf 
Bridges  v.  Board  of  St/pertisors  (92  N.  Y.  570)  distinguished,  so  far  as  it 

relates  to    the   liability  of  the  county  for   the  portion  of  the  fund 

applied  in  payment  of  state  taxes. 
Reported  below,  50  Hun,  54. 

(Argued  January  16,  1890;  decided  January  28,  1890.) 

Cross  appeals  from  judgment  of  the  General  Tenn  of  the 
Supreme  Court  in  the  fourth  judicial  department,  in  favor 
of  plaintiflF,  entered  upon  an  order  made  November  13,  1888, 
which  directed  a  judgment  upon  a  case  submitted  imder  the 
Code  of  Civil  Procedure. 

The  facts  set  forth  in  the  case,  so  far  as  material,  are  stated 
in  the  opinion. 

WayUind  F,  Ford  for  plaintiff.  The  provisions  of  chapter 
907  of  the  Laws  of  18^)9,  as  amended  by  chapter  283  of  the 
Laws  of  1871,  are  valid.  {Bridges  v.  Board  of  Sujyer,^  92  X. 
Y.  570.)  By  the  statute  a  trust  is  created  for  the  benefit  of 
the  town,  a  continuous  one,  and  in  such  case  the  statute  of 
limitations  does  not  begin  to  run  until  there  is  a  denial  of  the 
right  of  the  l)eneficiary.  {Kane  v.  Bloodgood^  7  Johns.  Ch. 
90  ;  Pomeroy's  Eq.  Juris.  §  1048 ;  Swinburne  v.  Swinlmrne^ 
28  N.  Y.  568  ;  Jaines  v.  Coioing,  17  Hun,  209 ;  Oliver  v.  Piatt, 
3  How.  [U.  S.]  332  ;  Saunders  v.  Dehew,  2  Vt.  271 ;  Pije  v. 
George,  2  Salk.  686  ;  6  H.  L.  Cas.  214,  216 ;  3  Johns.  Ch.  190 ; 
Coster  V.  Murray^  5  id.  522  ;  Murray  v.  Coster,  20  Johns. 
575 ;  Payne  v.  Gardiner,  29  N.  Y.  146 ;  Price  v.  Danforth, 
107 id.  309;  Code,§  410;  Purdy  v.  Sistare,\T,iz  C.  408; 
Reitz  V.  Reitz,  80  X.  Y.  538 ;  Iliggins  v.  Iliggins,  14  Abb. 
[N.  C]  13  ;  Corkins  v.  State  of  New  York,  99  N.  Y.  491 ; 
Roberts  \.  Brownell,  61  Barb.  31;  Wood  on  Lim.  §  212; 
Rockham  v.  Siddall,  1  ilac.  &  Gor.  605.)  The  defendant 
is  liable  for  interest.  (Pom.  Eq.  Juris.  §§  1079,  1080 :  Duns- 
comb  V.  Dnnscomb,  1  Johns.  Ch.  508 ;  Bridges  v.  Board 
ofSvj?er.,d2^.Y.  587.) 
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Watson  W.  Rogers  for  defendant.  The  plaintiif  is  estopped 
by  its  own  acts  from  recovering.  {Stoddard  v.  Whitiny^  46 
N.  Y.  627 ;  3  R.  S.  [8th  ed.]  1048,  §  18 ;  Peck  v.  Burr,  10 
N.  Y.  294 ;  Coxmty  of  Randolph  v.  Port,  93  U.  S.  502,  513  ; 
5  Abb.  [N.  C]  49.)  The  plaintiff,  as  supervisor,  cannot 
maintain  this  action.  (Laws  of  1886,  chap.  398 ;  People  ex 
rd,  V.  Brown,  55  N.  Y.  180,  185, 186 ;  Gailor  v.  Ilerrick,  42 
Barb.  79 ;  Toum  of  GaUatin  v.  Zovek,  21  id.  578.)  If  it  shall  be 
claimed  the  county  treasurer  or  the  board  of  supervisors  knew 
the  town  of  Orleans  had  issued  bonds,  then  it  is  submitted  the 
moneys  in  question  M-ere  misapplied  through  a  misunderstand- 
ing of  the  law,  and  that  for  a  mistake  of  law  there  is  no 
remedy,  at  law  or  in  equity.  (Jacobs  v.  Mara^xge,  47  N.  Y. 
57 ;  Doll  V.  Earle,  59  id.  638  ;  Weed  v.  Weed,  94  id.  247 ;  iT. 
Z.  In^,  Co,  V.  Mirch,  53  id.  151 ;  Nat.  BL  v.  Bd.  of  Super, 
106  id.  488  ;  Wood  v.  Supervisors,  50  Hun,  1.)  The  court 
below  was  right  in  holding  that  the  claim  for  all  the  moneys 
paid  prior  to  June  1, 1883,  was  barred  by  the  six-yeai-s  statute 
of  limitation.  (Code  Civ.  Pro.  §  380 ;  Staei/  v.  Graham,  14 
N.  Y.  492 ;  Howard  v.  France,  43  id.  593  ;  RoherU  v.  Ely, 
113  id.  128;  Mills  v.  MiUs,  115  id.  80;  Allen  v.  Miller,  17 
Wend.  202;  Foot  v.  Farryton,  41  N.  Y.  164;  Morris  v. 
Budlon^,  78  id.  544-558:  Argall  v.  Bryant,  1  Sandf.  98; 
Mill^  V.  Ward,  41  Hun,  600  \  Carr  v.  Thompson  87  K  Y. 
160 ;  Price  v.  Manfred,  107  id.  303-309  ;  Lawrence  v.  Stod- 
dard, 103  id.  672 ;  Perry  on  Trusts,  §  8G5.) 

Andrews,  J.  The  county  treasurer  of  Jefferson  county,  from 
1873  to  1887,  omitted  to  perform  the  duty  imposed  upon  him 
by  the  fourth  section  of  chapter  907  of  the  Laws  of  1869,  as 
amended  by  chapter  283  of  the  Laws  of  1871,  to  apply  the  taxes 
assessed  during  those  years  on  the  property  of  the  Clayton  and 
Theresa  Railroad,  within  the  town  of  Orleans  in  said  county, 
and  collected  and  paid  over  to  him,  either  to  the  purchase  of 
the  bonds  of  said  town,  issued  in  aid  of  the  construction  of  said 
railroad,  or  in  the  purchase  of  other  bonds  to  be  held  as  a  sink- 
ing fund  for  iheir  redemption.     The  aggregate  taxes  so  col- 
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lected  from  the  railroad  for  state  and  county  purposes,  wag 
$4,845.81,  and  were  paid  oiit  by  the  treasurer  for  general 
county  purposes,  including  state  taxes.  It  is  one  of  the 
agreed  facts,  that  at  the  times  the  moneys  were  so  applied, 
neither  the  county  treasurer  nor  any  officer  of  the  county 
was  cognizant  of  the  duty  imposed  by  the  act  of  1871, 
and  that  there  was  no  intentional  misapphcation  of  the 
taxes  in  question.  The  warrants  issued  by  the  board  of  super- 
visors, under  which  they  were  collected,  were  in  the  usual 
form,  and  required  the  collector  to  pay  over  certain  specified 
Bums  to  various  town  oflicers,  and  a  certain  sum  to  the  county 
treasurer  on  account  of  the  state  tax  levied  on  the  town  of 
Orleans,  and,  to  pay  to  the  treasurer  the  remainder  of  the 
moneys  collected,  not  otherwise  particularly  appropriated. 
There  was  no  specific  direction  in  the  warrants  in  respect  to 
the  disposition  to  be  made  of  the  taxes  collected  from  the  rail- 
road, and  they  were  included  in  the  aggregate  sum  paid  to 
the  treasurer  and  there  was  no  separate  application  of  those 
moneys  by  him,  to  state  or  county  purposes,  but  the  same 
were  applied  with,  and  as  a  part  of,  the  other  moneys  raised 
in  the  town. 

In  the  year  1872  bonds  of  the  town  of  Orleans,  to  the 
amount  of  $80,000,  were  issued  in  aid  of  the  construction  of 
the  Clayton  and  Theresa  Railroad.  Litigation  arose  as  to  the 
validity  of  the  proceedings  to  bond  the  town,  and  no  taxes 
were  raised  in  the  town  to  pay  the  interest  or  principal  of  the 
bonds  until  the  vear  1871),  which  was  after  the  decision  of  the 
United  States  Supreme  Court  afiSrming  the  validity  of  the 
bonds,  in  the  case  of  Orleans  v.  Piatt  (99  U.  S.  ^)7()),  made  in 
1878.  The  attention  of  the  board  of  supervisor  and  of  the 
county  treasurer  was  first  called  to  the  provisions  of  section  4, 
of  the  act  of  1871,  in  the  fall  of  1887,  when  a  demand  was 
made  upon  the  board,  in  behalf  of  the  town,  for  repayment  into 
the  treasury  of  the  county,  of  the  ta,xes  collected  in  said  town 
from  the  railroad,  and  used  in  payment  of  state  and  county 
taxes.  Thereafter,  the  plaintiff,  as  supervisor  of  the  town  of 
Orleans,  and  the  defendant,  the  board  of  supervisors  of  Jeffer- 
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son  county,  made  an  agreed  case  for  the  submission  of  the  con- 
troversy between  the  town  and  the  county  to  the  determination 
of  the  court,  under  section  1279  of  the  Code.  The  General 
Term  sustained  the  claim  of  the  town  to  have  the  moneys  coL 
lected  from  the  raih»oad,  and  used  for  the  payment  of  state 
and  county  taxes,  refunded  by  the  defendant,  but  the  court 
limited  the  recovery  to  moneys  so  misapplied  wdtliin  tlie  period 
of  six  years  prior  to  May  1,  1888,  tlie  date  of  the  submission, 
and  awarded  judgment  against  the  defendant  for  the  amount 
of  the  taxes  diverted  during  these  years,  with  interest,  and 
directed  tliat  the  sum  recovered  should  be  paid  to  the  county 
treasurer,  to  be  applied  as  required  by  the  act  of  1871.  Both 
parties  have  appealed,  the  plaintiff  from  tlie  part  of  the  judg- 
ment limiting  the  recovery  to  six  years,  and  the  defendant 
from  the  whole  judgment. 

The  constitutionality  of  the  act  of  1871  was  considered  by 
the  court  l?i  re  Clark  v.  Sheldon  (106  N.  Y.  104).  That  was 
a  proceeding  by  petition  under  the  act  of  1869,  against  a 
county  treasurer  to  compel  him  to  appropriate  taxes  collected 
in  the  town  of  Sodus,  Wayne  county,  from  railroads  in  that 
town,  as  required  by  the  act,  and  it  was  decided  that  the  relief 
should  have  been  granted. 

It  is  insisted,  however,  that  the  plaintiff,  as  supervisor,  can- 
not maintain  the  action.  There  can  now  be  no  controversy 
that  the  legal  rights  of  the  town  of  Orleans  were  disregarded 
in  the  application  of  the  smns  collected  in  that  town  from  the 
Clayton  and  Theresa  Railroad.  This  was  an  injury  to  a  property 
right  of  the  town,  and  may,  we  think,  be  redressed,  if  action- 
able at  all,  at  the  suit  of  the  supervisor  of  the  town,  as  the 
representative  of  its  interests.  The  bonds  issued  were  the 
obligations  of  the  town.  They  are  a  charge  upon  the  taxable 
property  within  the  town,  and  there  is  no  other  resource  for 
their  payment.  The  act  of  1869,  as  amended  in  1871,  relieved 
towns  which  should  issue  bonds  in  aid  of  the  construction  of 
railroads  therein  to  some  extent  from  the  burden  of  the  obli- 
gation, by  appropriating  the  taxes  on  the  railroad  property 
therein  as  a  special  fund  for  the  payment  pro  tanto  of  the 
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bonds  issued.  It  is  true  that  the  taxes  are  collected  from  indi- 
vidual and  private  property,  and  not  out  of  the  corporate 
property  of  the  town,  but  the  statute,  in  substance,  gives  the 
town  in  its  corporate  capacity  the  beneficial  ownership  of  the 
fund  when  it  directs  its  application  to  discharge  a  corporate 
obligation.  The  case  of  Bridges  v.  Board  of  Supervisors 
of  Sxdlivan  County  (92  N.  Y.  570)  sustained  an  action 
brouglit  by  the  plaintiflE  as  supervisor  of  one  of  the  towns  of 
that  county,  to  recover  from  the  county  money  raised  in  the 
town  by  taxation  on  the  property  of  the  New  York  and  Oswego 
Midland  Railroad,  and  applied  by  the  board  of  supervisors  to 
county  purposes,  contrary  to  the  provisions  of  chapter  296 
of  the  Laws  of  1874.  Bv  that  act  ''  all  monevs  to  be  collected 
(by  taxation)  upon  the  real  or  upon  the  real  or  personal  prop- 
erty of  the  said  corporation  in  any  towns  or  municipalities, 
by  which  bonds  have  been  issued  in  aid  of  the  construction  of 
(said  railroad),  are  hereby  appropriated  to  said  towns  or  munici- 
palities respectively."  The  act  required  the  collector  to  pay 
over  the  railroad  tax,  when  collected,  to  the  railroad  commis- 
sionei's,  who  were  directed  to  apply  the  same  to  tlie  pajonent 
of  the  interest  and  principal  of  the  bonds.  This  is  a  decisive 
authority  in  favor  of  the  right  of  the  present  plaintiff  to  main- 
tain this  action,  as  one  brought  to  vindicate  and  enforce  a 
property  right  of  the  town  he  represents.  Other  authorities 
support  the  same  conclusion.  {Ilathaway  v.  Toiori  of  Cindn' 
natuSy  62  K".  Y.  434,  and  cases  cited.) 

The  further  contention  is  made  that,  assuming  the  misap- 
plication of  the  money  by  the  defendant,  the  town  of  Orleans 
has  lost  its  remedy  by  acquiescence  and  laches.  It  appears 
that  for  a  period  of  fourteen  yeai*s  the  to\m  of  Orleans  was 
represented  by  its  supervisor  in  the  board  of  super^dsore,  who 
was  apprised  from  year  to  year  of  the  disposition  made  by  the 
county  treasurer  of  the  railroad  taxes  in  the  town,  that  is,  that 
they  formed  a  part  of  the  aggregate  fund  out  of  which  the 
Btate  and  county  charges  were  paid,  and  that  the  supervisor  of 
Orieans  made  no  objection  until  the  year  1887.  It  is  insisted 
that  the  town  of  Orleans  having,  during  this  period,  had  the 
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benefit  of  tlie  taxes  collected  from  the  railroad,  by  their  appli- 
cation to  county  purposes,  thus  diminishing  its  taxation  pro 
tanto  for  those  purposes,  is  estopped  from  now  insisting 
that  the  county  should  repay  the  money,  altliough  the  applica- 
tion was  unauthorized.  The  answer  is  obvious.  If  the  county 
is  compelled  to  restore  the  money  wrongfully  diverted,  it  will 
simply  reinstate  the  county  and  the  several  towns  to  their  prior 
position.  The  county  has  had  the  benefit  of  the  money  belong- 
ing to  the  town  of  Orleans.  If  restoration  is  made,  each  town, 
including  the  town  of  Orleans,  will  contribute  by  taxation  its 
ratable  proportion  of  the  fund  required  for  the  repayment. 
In  other  words,  each  town  will  pay  back  its  proportion  of  the 
taxes  illegally  diverted,  and  the  tax  to  create  tlie  fund  for 
reimbursement  will  be  equivalent  to  what  should  have  been 
originally  imposed  to  meet  its  obligations, ^ut  which  were  dis- 
charged in  part  by  the  misapplication  of  the  money  of  the 
town  of  Orleans.  The  town  of  Orleans,  moreover,  cannot  be 
estopped  by  the  neglect  of  its  supervisor  to  assert  a  claim,  tlie 
grounds  of  which  \vere  equally  known  to  all  the  members  of 
the  board. 

The  point  that  the  proportion  of  the  railroad  taxes  paid  by 
the  county  treasurer  to  the  comptroller  for  the  state  tax  should 
not  be  charged  against  the  county,  assumes  that  the  county 
treasurer,  in  the  payment  of  state  taxes,  does  not  act  as  the 
agent  of  the  county.  The  quota  of  state  taxes  of  each  county 
is  a  county  charge  in  the  sense  that  the  scheme  of  taxation 
anakes  each  county  a  debtor  therefor.  When  the  county  treas- 
urer paid  the  state  tax,  he  paid  in  its  behalf  an  obligation  of 
the  county.  The  county  had  the  benefit  of  the  misapplication 
oi  the  money  of  the  town  of  Orleans,  so  far  as  it  went  to  pay 
the  state  tax.  We  perceive  no  ground  upon  which  a  liability 
for  this  part  of  the  fund  can  be  distinguished  from  the  liability 
for  the  part  applied  to  other  county  purposes.  If  the  county 
is  liable  for  one  part,  it  is,  we  think,  for  the  other  also.  (See 
Mayor^  etc.^  v.  Davenport,  92  N.  Y.  604.)  To  avoid  mis- 
apprehension it  should  be  observed  that  the  act  under 
consideration  in  Bridrjes  v.  Board  of  Supervisors,  etc.  {supra\ 
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only  appropriated  to  the  use  of  towns  or  munieipalties 
respectively,  whose  bonds  were  issued  for  the  construction  of 
the  New  York  and  Oswego  Midland  Kailroad,  the  part  of  the 
taxes  raised  therein  known,  technically,  as  the  county  taxes, 
while  the  act  now  in  question  appropriates  all  taxes  on  rail- 
roads, except  those  raised  for  school  and  road  taxes,  to  the  use 
of  the  town  issuing  bonds  under  the  act  of  1869,  including 
therefore  as  well  what  is  known  as  the  state  tax,  as  the  county 
tax  proper. 

The  misappropriation  of  the  taxes  in  question  being  con- 
ceded, there ^  can,  we  think,  be  no  doubt  that  an  action  lies 
against  the  county  in  behalf  of  the  town  of  Orleans,  to 
recover  back  the  money  misappropriated,  on  the  principle 
upon  which  the  equitable  action  for  money  had  and  received 
is  founded.  The  money  was  collected  in  the  town  under  the 
warrant  of  the  board  of  supervisors.  It  was  paid  by  the 
collector  into  the  treasury  of  the  county.  In  contemplation 
of  law  it  was  received  by  him  for  the  purposes  specified  in 
the  act  of  1871,  viz.,  the  purchase  or  final  redemption  of  the 
outstanding  bonds  of  the  town  of  Orleans.  The  county 
applied  it,  in  contravention  of  the  act,  towards  the  discharge 
of  county  obligations.  It  ought  in  justice  to  restore  it  and 
make  good  to  the  town  what  it  has  lost  by  its  imauthorized 
acts.  To  compel  the  perfonuance  of  this  duty,  an  action  for 
money  had  and  received  is  an  appropriate  remedy.  It  was 
held  in  Kev}ma7i  v.  Supervisors  of  Livingston  Co^mty  (45 
N.  Y.  676)  that  this  form  of  action  could  be  maintained  against 
a  county  to  recover  back  money  collected  on  an  illegal  tax 
and  paid  into  its  treasuiy,  and  the  fact  that  in  this  case  the 
tax  was  legal,  and  that  the  wrong  consisted  in  the  improper 
diversion  by  the  county  of  a  fund  l)elonging  to  the  town,  can 
make  no  difference.  In  Bridges  v.  Supervisors  of  SxiUivan 
County  (svpra),  an  action  for  money  had  and  received  was 
held  to  be  the  proper  remedy,  under  a  state  of  facts  quite 
similar  to  those  in  the  case  before  us.  The  promise  upon 
which  the  action  for  money  had  and  received  is  founded,  is 
implied  by  law  from  the  duty  resting  upon  one  who  wrong- 
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fully  withholds  from  another  money  which  he  cannot 
conscientiously  retain,  to  account  for  and  restore  it  to  the 
person  or  party  equitably  entitled  to  it. 

The  final  questiona  rises  upon  the  appeal  of  the  town  from 
the  part  of  the  judgment  limiting  the  recovery  to  the  taxes 
collected  and  appropriated  within  six  years  prior  to  the  sub- 
mission. Section  382,  of  the  Code  of  Civil  Procedure, 
prescribes  a  limitation  of  six  years  after  the  cause  of  action 
has  accrued  to  certain  actions,  and  among  others,  to  "an 
action  upon  a  contract  obligation,  or  liability,  express  or 
implied,  except  a  judgment  or  sealed  instrument."  It  is 
stated  in  the  submission  in  this  case,  that  the  several  sums 
collected  and  paid  to  the  treasurer  of  Jeffei*son  county  on 
account  of  railroad  taxes  in  the  town  of  Orleans,  were  "  paid 
out  and  expended  in  payment  of  tlie  debts  and  liabilities  of 
the  county  of  Jefferson,  on  the  first  day  of  June  of  each  year, 
after  the  year  for  which  the  tax  was  collecteci."  A  cause  of 
action,  therefore,  for  money  had  and  received,  arose  on  the 
first  day  of  June  of  each  year  from  1873,  against  the  county 
in  favor  of  the  town,  for  the  sum  so  misappropriated  on  that 
day,  and  this  cause  of  action  would  be  barred  in  six  years 
from  that  date.  The  plaintiff  insists  that  the  action  is  for  a 
breach  of  trust  and  tlie  misuse  of  trust  funds,  and  that  the 
statute  does  not  commence  to  nm  against  such  a  cause  of 
action  until  there  is  a  denial  of  the  right  of  the  beneficiary. 
The  duty  imposed  on  the  treasurer  was  in  a  general  sense  a 
trust  duty.  This  is  true  of  eveiy  duty  imposed  on  a  public 
officer,  but  persons  injured  by  a  violation  of  the  duty,  for 
which  they  may  maintain  an  action  at  law,  must  pursue  their 
remedy  within  the  period  of  limitaition  of  legal  actions.  (See 
RoherUv,  Ely,  113  N.  Y.  128;  Butlers.  Johnson,  111  id. 
204;  Matter  of  NeiUey,  95  id.  386.)  The  legal  remedy 
here  was  adequate,  and  the  cause  of  action  was  definite  and 
distinct  as  to  each  misappropriation  at  its  date,  and  we  see  no 
escape  from  the  conclusion  that  the  limitation  is  governed  by 
section  382,  and  consequently  that  no  recovery  can  be  had 
back  of  six  years.     The  limitation  of  ten  years  prescribed  in 
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section  388  has  no  application,  because  another  limitation  ia 
prescribed  by  section  382. 

There  seems  to  have  been  an  error  in  computation  in  the 
judgment  below.  The  plaintiif  is  entitled  to  judgment  for 
all  taxes  misappropriated  by  the  county  witliin  six  years  prior 
to  May  1,  1888.  It  should  include  the  taxes  levied  in  1881, 
but  which  were  not  applied  to  county  purposes  until  June  1, 
1882,  and  also  all  subsequent  taxes  received  by  the  treasurer 
on  or  prior  to  June  1,  1887. 

The  judgment  should  be  amended  in  this  particular,  and  aa 
so  amended,  should  be  affirmed. 

All  concur. 

Judgment  accordingly. 
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Mary  T.  Labkin,  Respondent,  v.  Hugh  O'Neill,  Appellant     j  IQQ    l^^j 

In  an  action  to  recover  damages  for  injuries  alleged  to  have  been  caused 
by  defendant's  negligence,  it  appeared  that  plaintiff,  a  woman  thirty- 
five  years  old,  had  been  in  the  habit,  for  ten  years,  o^  making  purchases 
frequently  at  defendant's  dry  goods  store;  that  she  fell  while  descending 
a  broad,  carpeted  staircase  in  said  store,  which  staircase  was  safely, 
properly  and  conveniently  constructed  in  all  respects.  The  only  proof 
upon  which  the  claim  of  negligence  was  founded  was  the  presence  of  a 
figure  for  exhibiting  children's  clothing  upon  the  steps  next  the  railing, 
and  the  absence  from  the  steps  of  footholds,  i.  c,  brass  plates  or  rubber 
pads.  At  the  close  of  the  evidence  a  motion  was  made  for  a  nonsuit, 
which  was  denied.  Heldy  error;  that  there  was  no  evidence  of  negligence 
on  the  part  of  defendant  which  could  properly  have  been  submitted  to 
the  jury;  that  while  the  business  of  the  defendant  was,  from  its  very 
nature,  an  invitation  to  the  public  to  enter  upon  his  premises,  and  he 
was  bound  to  use  reasonable  prudence  and  care  in  keeping"  his  store  in 
such  a  condition  that  those  so  entering  were  not  unnecessarily  or 
unreasonably  exposed  to  danger,  his  duty  was  measured  by  and  limited 
to  such  reasonable  prudence  and  care. 

Larkin  v.  (/Xnll  (48  Hun,  591),  reversed. 

(Argued  January  28,  1890;  decided  January  81,  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  May  21,  1888,  which  affirmed  a  judgment  in 
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favor  of  plaintiff  entered  upon  a  verdict,  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

This  action  was  brought  to  recover  damages  for  personal 
injuries  alleged  to  have  been  caused  by  defendant's  negligence. 

The  material  facts  are  stated  in  the  opinion. 

Edward  C,  James  for  appellant.  The  motion  to  dismiss 
the  complaint,  because  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendant,  should  have  been  granted. 
{Laniiore  v.  Iroix  Co.^  101  N.  Y.  395  /  BecJc  v.  Carter^  68 
id.  283 ;  Bennett  v.  R,  7?.  Co,,  102  IT.  S.  577 ;  Crafter  v.  M. 
E,  Co.,  L.  R.  [1  C.  P.]  300  ;  Dougan  v.  C,  T,  Co.,  56  K  T. 
1;  Grocheron  v.  F,  Co..  Id.  656;  Cleveland  \\  N.J.S.  Co,^ 
68  id.  306  ;  Loftus  v.  U,  R  Co.,  84:  id.  455  ;  Marsh  v.  Chich- 
eringi,  101  id.  396  ;  Zafihi  v.  JR.  R.  Co.,  106  id.  136 ;  Kdly 
V.  R.  R.  Co.,  109  id.  44.)  The  cause  of  the  plaintiflFs  fall 
must  not  be  left  to  conjecture  ;  she  must  show  by  competent 
proof  that  it  was  occasioned  by  the  defendant's  negligence, 
without  fault  on  her  own  part.  If  she  fails  to  do  this  her 
complaint  must  be  dismissed.  {Cordell  v.  Railroad  Co.^  75 
N.  Y.  332 ;  Beauhc  v.  Railroad  Co.,  59  id.  356  ;    Taylor  v. 

YonTcers,  105  id.  202,  209 ;  Searles  v.  Railway  Co.,  101  id. 
661 ;  Rin<f  v.  Cohoes,  77  id.  83,  88.)  It  was  error  to  allow 
proof  tliat  otlier  persons  had  fallen  upon  these  stairs,  without 
evidence  showing  that  it  was  from  tlie  same  cause  and  under 
similiar  conditions  as  the  fall  of  plaintiff.  It  was  also  error 
to  allow  proof  of  falls,  without  reference  to  whether  they 
occurred  before  or  after  plaintiff's  fall,  and  without  any 
explanation  as  to  how  they  occurred  ;  and  without  proof  that 
they  were  known  to  the  defendant.  {JoTiTtson  v.  M.  R.  Co., 
52  Hnn,  111  ;  FiUo  v.  Jones,  2  Abb.  Ct.  App.  Dec.   121 ; 

WooUy  V.  R.  R.  Co.,  83  N.  Y.  121,  130  ;  QuinUn  v.  TJtica, 
11  Hun,  217  ;  74  X.  Y.  603 ;  Burns  v.  Schenectady,  24  Hun, 
10 ;  EggUston  v.  C.  T.  Road,  18  id.  146  ;  Avery  v.  Syracuse, 
29  id.  537-5-40 ;  Dist.  of  Columbia  v.  Annes,  107  U.  S.  519, 
524-5 ;  Sherman  v.  Ko^'trighU  52  Barb.  267 ;  Erwin  v. 
Steamhoat  Co.,  6  Wkly.  Dig.  452 ;  Mailler  v.  E.  P.  Line,  61 
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N.  Y.  312.)  The  husband's  right  of  action  for  a  personal 
injury  to  his  wife  is  not  assignable,  and  the  assignee  cannot 
recover  for  future  services.  (Peojyh  v.  T,  C,  Com,  Pleas^  19 
Wend.  73  ;  Ilegench  v.  Keddie,  99  X.  Y.  258,  200  ;  Blackv. 
Griswold,  104  id.  613 ;  Code  Civ.  Proc.  §  3343,  subd.  9 ; 
Maxson  v.  D.,  Z.  cfe  W.  B.  li,  Co.,  112  N.  Y.  559 ;  Filer  v. 
li,  li,  Cb.,  49  id.  47,  56;  Broohs  v.  Schrerin,  54  id.  343; 
BeynoMs  v.  Bobinsmi,  64  id.  589 ;  Birkheck  v.  Ackroyd^  74 
id.  356;  Coleman  v.  Burr^  93  id  17.) 

Ira  Leo  Bamherger  for  respondent.  The  defendant  was 
guilty  of  negligence.  Where  the  relation  of  trafficker  and 
customer  exists,  the  party  who  derives  benefit  from  the  coming 
upon  his  premises  is  boimd  to  exercise  something  more  than 
ordinary  care.  (Smith  on  Xeg.  131 ;  Frieze  v.  Cameron^  4 
Eich.  228 ;  Chapman  v.  Bothwell,  1  El.  B.  &  E.  168 ;  BetineU 
v.  Z.  i&  N,  B,  B,  Co,,  102  U.  S.  577;  Ackart  v.  Za7ising,  48 
How.  Pr.  380.)  It  was  eminently  proper  to  prove  that  other 
customers  of  the  defendant  had  frequently  fallen  down  the 
stairs  previous  to  the  plaintiffs  accident,  and  that  a  similar 
accident  had  hapj^ened  the  day  previous  to  the  occurrence  in 
question.  {Quinlaii  v.  City  of  Utiea,  11  Hun,  219 ;  74  N.  Y. 
603 ;  Magee  v.  City  of  Troy,  48  Hun,  396 ;  Avery  v.  City  of 
Syraease,  39  id.  537 ;  Dimtrivt  of  Coluvihia  v.  Armes,  107 
U.  S.  519 ;  Burns  v.  City  of  Schenectady,  24  Hun,  10 ;  Gail- 
laden  v.  C.  W.  Co,,  18  Wkly.  Dig.  303 :  Z.  B,  B,  Co,  v. 
Wright,  16  X.  E.  Rep.  145  ;  City  of  Delphi  v.  Loiorey,  74 
Ind.  520,  523;  B,  B,  Co,  v.  Neirell,  104  id.  264;  City  of 
Fort  Wayne  v.  Cornls,  107  id.  75 ;  Cook  v.  JVew  Durham, 
13  At.  Eep.  650 ;  Darling  v.  Westmoreland,  52  X.  H.  401 ; 
Pmnfrey  v.  Village  of  Saratoga,  104  X".  Y.  469 ;  City  of 
Topeka  v.  Sherwood,  18  Pac.  Rep.  933 ;  Western  v.  City  of 
Troy,  3  X.  Y.  Supp.  450  ;  Ster  v.  Tuety,  45  Hun,  49 ;  John- 
son V.  Manhattan  B,  Co,,  4  X.  Y.  Supp.  848.)  The  hus- 
band was,  in  the  nature  of  things,  the  very  best  expert  as  to 
the  value  of  the  wife's  services.  They  were  personal  to  him, 
and  he  was  necessarily  the  most  competent  person  to  testify  as 
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to  their  value.  {Matteson  v.  N.  Y.  C.  R,  R,  Co.^  35  N.  Y. 
493.)  Evidence  of  the  plaintiffs  husband  as  to  the  condition 
of  the  stairs  on  the  dav  after  the  accident,  was  merely  corrob- 
oiative  of  the  testimony  of  the  plaintiff  and  properly  admissible 
under  the  decisions.  {Morrell  v.  PecTc^  88  N.  Y.  402 ;  Brennan 
V.  Laehat,  5  N.  Y.  S.  R.  884.) 

O'Brien,  J.  The  plaintiff  recovered  a  verdict  as  damages 
for  personal  injuries  sustained  by  falling  down  stairs  in  the 
defendant's  store  on  Sixth  avenue,  between  Twentieth  and 
Twenty-first  streets,  in  the  city  of  New  York,  on  the  27th 
day  of  February,  18S5.  It  is  claimed  that  this  accident  was 
the  result  of  the  defendant's  negligence. 

The  plaintiff  is  a  married  woman  about  thirty-five  years  of 
age.  She  had  been,  for  ten  years  prior  to  the  accident,  a  cus- 
tomer of  the  defendant's  store,  and  during  that  time,  in  every 
year,  had  frequently  been  at  the  store  to  purchase  goods  for 
herself  and  her  family. 

On  the  day  of  the  accident  she  went  to  the  store  to  buy 
goods,  and  entered  on  the  Twentieth  street  side.  After  mak- 
ing some  purchases  on  the  ground  floor,  she  went  up  to  the 
cloak-room  on  the  second  floor  in  fie  elevator,  and  after  pur- 
chasing a  cloak  there  she  inquired  for  the  underwear  depart- 
ment,  and  was  told  that  it  was  down  stairs.  One  of  tlie  clerks 
pointed  out  to  her  the  stairs  leading  down  to  this  part  of  the 
store.  While  attempting  to  walk  down  the  stairs  she  fell  and 
sustained  the  injuries  for  which  the  damages  were  awarded. 

It  appeared,  by  the  undisputed  evidence,  that  the  stairway 
had  been  built  a  few  years  before  by  a  competent  builder  of 
twenty-eight  years  experience.  It  was  composed  of  eleven 
steps,  each  fifteen  feet  long,  with  a  rise  of  seven  and  a  half 
inches,  and  a  tread  of  ten  and  a  half  inches.  The  stairs  were 
carpeted  down  the  center  for  a  width  of  about  nine  feet,  leav- 
ing about  a  yard  uncovered  at  either  side.  On  the  left,  going 
down,  was  a  railing  protecting  the  well-hole,  and  on  the  right 
a  plain  wall.  On  the  uncarpeted  part  of  the  step  next  to  the 
railing,  and  a  few  inches  inside  it,  there  was  placed  on  the 
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Bteps  a  small  form  or  figure  for  exhibiting  suits  for  children 
two  or  three  years  of  age.  A  great  number  of  people  passed 
up  and  down  these  staire  every  day.  The  defendant  proved 
by  an  architect  and  stair  builder  that  the  stairs  were  safely, 
properly  and  conveniently  constructed  in  all  respects.  Indeed, 
the  only  proof  of  negligence  on  the  part  of  the  defendant  that 
seems  to  be  relied  upon  by  the  plaintiff  to  uphold  the  verdict 
is  the  presence  of  the  figure  for  exhibiting  children's  clothing 
next  the  railing,  and  the  absence  from  the  steps  of  footholds, 
brass  plates  or  rubber  pads.  The  defendant  was  a  dry  goods 
dealer,  transacting  a  very  extensive  business.  A  large  number 
of  people  frequented  his  store  every  day.  The  business  that 
he  was  conducting  was,  from  its  very  nature,  an  invitation  to 
the  public  to  enter  upon  his  premises.  He  was  bound  to  use 
reasonable  prudence  and  care  in  keeping  his  place  in  such  a 
condition  that  people  who  went  there  by  his  invitation  were 
not  unnecessarily  or  unreasonably  exposed  to  danger.  The 
measure  of  his  duty  was  reasonable  prudence  and  care.  (Beck 
V.  Carter  68  N.  Y.  383 ;  Lannore  V.  Crovyn  Point  Iron  Co,s^ 
101  id.  391,  395 ;  Bennett  v.  R.  R.  Co,,  102  JJ.  S.  577.) 

There  is  no  proof  in  the  case  from  which  it  could  be  found 
that  the  defendant  neglected  any  duty  that  he  owed  to  th6 
plaintiff.  She  was  not  exposed  to  any  unreasonable  or  concealed 
danger.  She  fell  while  walking  down  a  broad,  carpeted  stair- 
way, between  four  and  five  o'clock  in  the  afternoon.  Ther6 
was  nothing  in  the  manner  in  which  the  stairs  were  constructed^ 
used  or  kept  from  which  such  a  result  could  reasonably  b^ 
anticipated.  It  is  quite  probable  that  the  accident  occurred 
from  slipping,  or  from  a  misstep  by  the  plaintiff.  But  what^ 
ever  caused  the  injury  it  is  quite  clear  that  it  could  not  be 
attributed  to  any  want  of  care  on  the  part  of  the  defendant. 
The  language  of  the  court  in  Crafiev  v.  Metropolitan  Rail- 
way Co,  (L.  R.  [1  C.  P.]  300)  applies :  "  The  line  must  be 
drawn  in  these  cases  between  suggestions  and  possible  pre^ 
cautions,  and  evidence  of  actual  negligence,  sucli  as  ought 
reasonably  and  properly  to  be  left  to  a  jury.  It  is  difficult, 
in  some  cases,  to  determine  where  the  line  is  to  be  drawn,  but 
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here  I  have  no  hesitation  in  saying  tliat  there  was  no  evidence 
of  negligence  whicli  could  properly  be  left  to  the  jury. 
There  was  nothing  nn usual  in  the  construction  of  the  ^tain 
case.  The  nse  of  1)ra*^s  for  protecting  the  edges  of  the  btaii-s, 
and  absence  of  a  hand-rail,  which  alone  are  relied  on  by  the 
plaintiff,  are  by  no  means  unusual  in  staircavses  of  a  similar 
description,  where  the  traffic  is  great.  They  were  obvious  to 
everyone  nsing  the  staii-s,  and  were  well  known  to  the  plain- 
tiff himself.  The  plaintiff  has  no  right  to  complain  of  the 
absence  of  accommodation  of  an  unusual  kind." 

We  tliink  there  was  no  evidence  in  this  case  of  negligence 
on  the  part  of  the  defendant  that  could  properly  have  been 
submitted  to  the  jury,  and  it  follows  that  the  defendant's 
request  for  a  nonsuit  at  the  close  of  the  case  should  liave 
been  granted. 

The  judgment  should  be  reversed  and  a  new  trial  gi'anted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


George  W.  LxVwton  et  al.,  Appellants,  v,  William  N.  Steele, 

Respondent. 

The  state  legislature  has  power  to  declare  places  or  property  used  to  the 
detriment  of  public  interests  or  the  injury  of  the  health,  morals  or  wel- 
fare of  the  community,  public  nuistuices,  although  not  such  at  common 
law. 

Zt  eeerns,  however,  this  power  may  not  be  used  as  a  cover  for  withdrawing 
property  from  the  protection  of  the  law,  or,  arbitrarily,  where  no  public 
right  or  interest  is  involved  in  declaring  property  a  nuisance  for  the 
purpose  of  devoting  it  to  destruction,  and  if  the  court  can  judicially  see 
that  the  statute  is  a  mere  evasion  or  was  framed  for  ttie  purpose  of 
individual  oppression,  it  may  beset  aside  as  unconstitutional. 

The  legislature  has  power  to  regulate  and  control  the  right  of  fishing  in 
the  public  'waters  of  the  state,  and  in  the  exercise  of  this  power  may 
prohibit  the  taking  of  fisli  with  nets  in  specified  waters,  and  by  its 
declaration,  make  the  setting  of  nets  for  that  purpose  a  public  nuisance. 

Where  a  public  nuisjince  consists  in  the  location  or  use  of  tangible  personal 
property,  so  as  to  interfere  with  or  obstnict  a  public  right  or  regulation, 
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the  legislature  may  authorize  its  summary  abatement  by  executive 
agencies  without  resorting  to  judicial  proceedings;  and  any  injury  to  or 
destruction  of  the  property  necessarily  incident  to  the  exercise  of  the 
summary  jurisdiction,  interferes  with  no  legal  right  of  the  owner,  and  is 
not  violative  of  the  constitutional  prohibition  against  depriving  the 
owner  of  his  property  without  due  process  of  law. 

The  legislature,  however,  may  not  decree  the  destruction  or  forfeiture  of 
property  used  so  as  to  constitute  a  nuisance,  and  appoint  officers  to  exe- 
cute its  mandate  as  a  punishment  of  the  wrong  or  even  to  prevent  a 
ftiture  illegal  use  of  tne  property,  it  not  being  a  nuisance  yx-/*  ne. 

It  ffeems  a  public  nuisance  may  only  be  abated  by  an  individual  where  it 
obstructs  his  private  rights,  or  interferes  at  the  time  with  his  enjoyment 
of  a  right  common  to  many,  and  he  thereby  sustains  a  special  injury. 

Where  provisions  of  a  statute  are  separate  and  one  is  unconstitutional, 
while  the  others  are  valid,  the  latter  will  be  sustained  and  the  former 
only  rejected. 

Accordingly,  heldy  that  the  provision  of  the  act  of  1883  (§  2,  Laws  of  1888, 
chap.  317),  declaring  "any  net  found  ♦  *  *  *  in  or  upon  any 
of  the  waters  of  this  state,  or  upon  the  shores  or  islands  in  any  waters  in 
this  state,  in  violation  of  any  existing  or  hereafter  enacted  statutes 
or  laws  for  the  protection  of  fish,"  to  be  a  nuisance,  authorizing  its  sum- 
mary abatement  and  destniction  by  any  person,  and  making  it  the  duty 
of  every  fish  protector  and  constable  **  to  seize  and  remove  and  forthwith 
destroy  the  same,"  so  far  as  it  authorizes  the  destruction,  by  a  fish  pro- 
tector or  constable,  of  nets  found  in  actual  use  in  the  waters  of  the  state, 
was  constitutional;  and  that  its  constitutionality  was  not  affected  by 
the  authorization  also  given  to  private  individuals  and  officers  to  destroy 
nets  on  land. 

Black  River  bay  is  part  of  Lake  Ontario,  within  the  meaning  of  the  act  of 
1886  (Chap.  141,  Laws  of  1886),  prohibiting  the  killing  or  taking  of  fish 
by  nets  in  certain  portions  of  said  lake. 

(Argued  December  19,  1889;  decided  Febniary  35,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  dejmrtment,  entered  upon  an  order 
made  February  12, 1889,  which  reversed  a  judgment  in  favor 
of  plaintiffs  entered  upon  a  verdict,  and  ordered  a  new  trial. 

This  action  was  brouglit  to  recover  the  value  of  sixteen 
hoop  or  fike  nets  l)elonging  to  plaintiffs,  which  were  destroyed 
by  defendant ;  twelve  of  the  nets  were  found  by  defendant 
set  in  the  waters  of  Black  River  bay,  an  inlet  of  Lake  Ontario, 
for  the  purpose  of  catching  fish,  the  four  others  were  on  shore. 
Defendant  was  a  state  fish  and  game  protector  and  justified 
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as  Buch  ;  the  provision  of  the  statute  under  which  he  justified 
is  set  forth  in  tlie  opinion. 

E,  C.  Emersan  for  appellant.  The  appeal  properly  lies  from 
the  decision  of  the  General  Tenn  revereing  the  plaintiffs 
judgment  and  ordering  a  new  trial.  (Code,  §  191,  subd.  3 ; 
Zodler  v.  lilhy,  1  How.  Pr.  [N.  S.]  525  ;  98  N.  Y.  669 ; 
Bytmes  V.  City  of  Cohoes,  67  id.  294 ;  Code,  §§  1318,  1346, 
1347 ;  Wright  v.  Ilunter,  46  N.  Y.  410,  412 ;  Pharis  v.  Gere, 
107  id.  231,  285  ;  DicJcson  v.  B,  c6  S,  A.  R,  R,  Co,,  47  id.  507, 
509 ;  IlarriH  v.  Burdett,  73  id.  136, 139  ;  Suebley  v.  Conner^ 
78  id.  218;  Mach  v.  R.  G.  Ins,  Co.,  106  id.  560;  Case  v. 
Dej^ier,  Id.  548-555 ;  KiUy  v,  W.  U,  T,  Co,,  109  id.  231, 
238.)  Chapter  591,  Laws  of  1880,  as  amended  by  chapter  317, 
Laws  of  1883,  so  far  as  it  provides  for  the  summary  seizure 
and  destruction  of  fishing  nets,  is  unconstitutional.  (Laws 
of  1880,  §  1,  chap.  591  ;  Laws  of  1883,  chap.  317;  U.  8. 
Const.  5th  and  14th  Amend.  §  1 ;  N.  Y.  Const,  art.  1,  §  6 ; 
Stewart  v.  Palmer,  74  N.  Y.  184,  191 ;  In  re  McPhersony 
104  id.  306,  321 ;  Peoph  v.  Supervisors,  70  id.  229 ;  Taylor 
V.  Porter,  4  Hill,  140 ;  Rockwell  v.  Nearhig,  35  N.  Y.  302  ; 
Campbell  v.  Evans,  45  id.  358 ;  In  re  Cheesehrough,  78  id. 
233,  237,  238  ;  In  re  Ja<:ohs,  98  id.  98, 108 ;  People  v.  GiUson, 
109  id.  389,  400;  3  Blackst.  Comm.  216;  Coe  v.  Schvlt^,  47 
Barb.  64,  67 ;  Wood  on  Nuisance,  §  1 ;  Wynehamer  v.  People, 
13  N.  Y.  378,  393,  416,  454 ;  Willis  v.  Warren,  1  Hill,  590, 
694 ;  Village  of  Pes  Plaints  v.  Poi/er,  14  N.  E.  Kep.  677 ; 
Brottm  V.  Perhins,  12  Gray,  89;  Salter  v.  Van  Derv^cer,  47 
Hun,  366;  3  Blackst.  Comm.  5216;  2  Br.  &  Had.  Comra. 
[Wait's  ed.J  219;  4  Wait's  A.  &  D.  726  ;  Penal  Code,  §  385  ; 
Russell  V.  Mayor,  et<\,  2  Den.  461, 473, 474 ;  WeUh  v.  SUnoeQ,  2 
Doug.  [Mich.]  332,  341 ;  Wood  on  Nuisances  [2d.  ed.],  §§  33, 
738 ;  Ilarroimr  v.  Ritson,  37  Barb.  301,  304,  310 ;  Rex  v. 
Pappineau,  2  Strainge,  688  ;  2  Salk.  458 ;  C,  B,  Co,  v.  Paige, 
83  N.  Y.  178,  188, 189 ;  1  Hilliard  on  Torts  [3d  ed.]  577, 
§  18a/  Barclay  v.  Comrs,,  25  Penn.  St.  503,  505 ;  Elly  v. 
Super,,  36  N.  Y.  297 ;  Fisher  v.  McGirr,  1  Gray,  1 ;  Larson 
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V.  Fiirlmig,  50  Wis.  681 ;  MUler  v.  Snaver,  42  X.  J.  L.  341.) 
Aside  from  the  statute  under  consideration,  the  defendant  had 
no  right  to  remove  and  destroy  the  nets  as  being  a  purpresture 
or  nuisance.  {Brookhaven  v.  Strong^  60  N.  Y.  56 ;  Wood  on 
Nuisances  [2d.  ed.],  §§  77,  84,  480,  782,  733,  740 ;  Griffiths  v. 
McCuUum,  46  Barb.  561  ;  F,  I\  B,  Co,  v.  Smith,  30  N.  Y. 
44  ;  Ilwrroiver  v.  Rttson-,  37  Barb.  301  ;  liogers  v.  Rogers^  14 
Wend.  131 ;  Lansing  v.  Smith,  8  Cow.  146,  151 ;  Goldsmith 
V.  Jones,  43  How.  Pr.  415;  Grant  v.  Moal\  26  Hun,  380; 
Mayor,  ete,^  v.  Brooks,  L.  R.  [7  Q.  B.]  339  ;  Dinvs  v.  Petleij, 
L.  R.  [15  id.]  276  ;  BrovmY.  Perkins,  12  Gray,  89  ;  Cohh  v. 
BenneU,  75  Penn.  St.  326 ;  Francis  v.  Sehrellkoj)/,  53  N.  Y. 
152, 155 ;  Doolitth  v.  Suprs,,  18  id.  160 ;  Moody  v.  Svprs.,  46 
Barb.  660,  m^ ;  Taggart  v.  fi>y//r*.,  21  Penn.  St.  527  ;  Greens- 
dale  V.  HoUiday,  6  Bing.  379.)  Upon  the  facts  of  this  case 
the  plaintiffs  were  entitled  to  recover  the  value  of  the  prop- 
erty destroyed.  (1  Hilliard  on  Torts  [3d.  ed.],  154,  155,  159, 
164,  165  [chap.  4,  §S  20,  21,  26] ;  ^Yeleh  v.  Wesson,  6  Gray, 
505 ;  Nodinev.  Boherty,^^^  Barb.  59,  60 ;  Berthoffw  O'Reilly, 
8  Ilun,  16,  18 ;  Ely  v.  Suprs,,  36  N.  Y.  297,  300  ;  Larscni  v. 
Furlonif,  50  Wis.  690;  Harrower  v.  Ritson,  37  Barb.  301, 
310 ;  85  N.  Y.  278  ;  4  Den.  95.)  Chapter  141,  Laws  of  1886, 
80  far  as  it  prohibits  fishing  in  tlie  waters  of  Lake  Ontario,  is 
unconstitutional.  (Laws  of  1879,  chap.  534,  §  26;  Laws  of 
1880,  chap.  531 ;  Peojyle  v.  Mar.c,  99  N.  Y.  377 ;  Peojyle  v. 
Gillson,  109  id.  389;  Matter  of  Jacobs,  98  id.  98,  106  ;  People 
V.  Arensherg,  105  id.  123 .  PeojjU  v.  West,  106  id.  293,  297 ; 
People  V.  KihUr,  Id.  321 ;  Angell  on  Tide  Waters,  21,  80, 107, 
124;  Shan  v.  Biem!ller,U  Ohio  St.  513,  514;  3  Kent's 
Cora.  418;  Could  v.  James,  6  Cow.  369,  376;  B rookhaven  y . 
Strong,  60  IT.  Y.  56,  67;  Hale's  De  Jure  Maris,  part  1, 
chap.  4;  In  re  Cheesehrough,  78  K  Y.  237,  238;  In  re 
D.  C.  Asm,,  66  id.  569;  Wynehamer\,  People,  13  id.  378; 
Rosevelt  v.  Gjdard,  52  Barb.  534 ;  Rogers  v.  Jones,  1  Wend. 
259,  260;  Const,  of  N.  Y.  Art.  1,  §j5  1,  6;  IT.  S.  Const.  [14th 
Amend.]  31 ;  Peoph  v.  Otis,  90  N.  Y.  48,  52;  State  v.  F.  F. 
Co.,  6  Am.  Kep.  510,  513.)     Chapter  141,  Laws  of  1886,  does 
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not  prohibit  iisliing  in  the  waters  of  Black  River  bay. 
{Sj?rague  v.  JBlrdmll,  2  Cow.  419 ;  McMaims  v.  Gaviii^  77 
N.  Y.  36 ;  Washington  Cemetery  v.  P.  F.  iS:  C.  L  R.  R.  Co, 
68  id.  591 ;  Roaikwell  v.  Neariiig,  35  id.  302,  312 ;  Bonndl 
V.  6^r«^2^oZ^,  80  id.  128;  YanVall^enbMrg  v.  Torrey^  7  Cow. 
252 ;  French  v.  McMiUan,  26  Wkly.  Dig.  46  j  Strong  v. 
Stebbins^  5  Cow.  210 ;  Whittal^er  v.  Mcistertmi^  106  N.  Y. 
277;  CcurpenUr  v.  P^oj^Z^,  8  Barb.  603,  605;  F.  (7.  6'.  Co.  v. 
Jfuniatighj  50  N.  Y.  314;  B.  cfe  C^.  P.  R.  Co,  v.  RobhinSy 
22  Barb.  662;  IF.  ^.  Co.  v.  Barlow,  68  N.  Y.  34;  C%a*<?  v. 
iT.  T,  C.  R,  R.  Co.,  26  id.  523,  525 ;  Whitiiey  v.  Baker,  63 
id.  62,  67 ;  Sherwin  v.  People,  100  id.  362 ;  Coxaon  v.  Doland^ 
2  Daly,  66,  68;  ^r<?^07i  v.  Areson.,  3  Den.  458 ;  Lawhert  v. 
People,  76  N.  Y.  220,  227.)  The  nets  in  question  were  not 
set  in  violation  of  any  law  for  the  protection  of  fish,  and 
hence  their  seizure  was  not  justified  by  chapter  591,  Laws  of 
1880,  as  amended  by  chapter  317,  Lews  of  1883.  (Laws  of 
1886,  chap.  141 ;  F.  C.  C.  Co.  v.  Mxirtaugh,  50  N.  Y.  314; 
B.  cfe  N.  P.  Road  v.  Roihins,  22  Barb.  662 ;  Hoyt  v. 
Thompson,  5  ?f .  Y.  320,  340.)  The  state  having  conveyed 
away  the  land  covered  by  Black  River  bay,  the  legislature  had 
no  power  to  prohibit  fishing  in  its  waters.  {Rogers  v.  Jones, 
1  Wend.  255-259 ;  People  v.  Thompson,  30  Ilun,  457,  459 ; 
Trustees  of  Brool'haven  v.  Strong,  60  N.  Y.  56,  57,  71,  72 ; 
Smith  V.  City  of  Rochester,  92  id.  464, 477  ;  Palmer  v.  Hicks^ 
6  Johns.  133;  Hooker  v.  Cumnilng,^,  20  id.  91.) 

Elon  R.  Broirn  for  respondent.  Tlie  right  and  duty  to 
regulate,  control  and  protect  the  fisheries  in  navigable  waters 
along  the  shores  of  the  ocean  and  of  tlie  great  lakes  has 
always  been  within  the  province  of  the  state  owning  the 
adjacent  ten-itory.  (Smith  v.  Maryland,  18  How,  [U.  S.]  71 ; 
Smith  V.  Lerinus,  8  X.  Y.  472 ;  Bank  v.  Riehtmeyer,  14 
Johns.  255;  Hooker  v.  Ct/mmi}tg.%  20  id.  101 ;  1  Wend.  260; 
Osgood^  Case,  6  City  H.  Rec.  4 ;  State  v.  Roberts,  59  N.  II. 
256 ;  34  Ohio  St.  492.)  The  state  possesses  ample  authority 
to  rid  the  fisheries  of  such  devices  as  are  destructive  of  them 
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without  negotiations  with  or  judicial  proceedings  against  the 
offending  ownere  who  have  constructed  or  placed  such  devices 
in  the  fisheries  in  violation  of  the  law  protecting  the  sanie. 
{PheJj>s  v.  liaoy,  60  N.  Y.  10;  13  Vr.  [N.  J.]  345 ;  97  111. 
332,  337 ;  SUtte  v.  Siiover,  342  N.  J.  L.  41 ;  Williams  v. 
Blac^hwell,  2  H.  &  C.  33;  Smith  v.  Lemmi^,  8  N.  Y.  472.) 
The  legislature  may,  by  virtue  of  its  police  power  in  the  exer- 
cise of  a  reasonable  discretion,  declape  that  a  nuisance  which 
was  not  before  a  nuisance,  or  legalize  a  nuisance  so  that  no 
one  will  have  the  right  to  abate  it.  {Voe  v.  Shvlts,  47  Barb. 
65 ;  Matter  of  Jacobs,  98  N.  Y.  98, 108, 109 ;  Beg  v.  Crashow^ 
Bell,  C.  C.  303 ;  30  L.  J.  M.  C.  58 ;  McLaiighlin  v.  State,  46 
Ind.  338  ;  Munroe  v.  Grespach,  33  La.  Ann.  1011 ;  Stoite  v. 
Fowler,  13  R.  I.  661  ;  Miller  v.  Mayor,  etc.,  109  U.  S.  385»; 
Leigh  V.  Westervelt,  2  Duer,  618;  Ilarris  v.  Thompson^  9 
Barb.  350;  Griffith  v.  McC%dhim,M^  id.  561;  Bahcock  v. 
City  of  Buffalo,  36  N.  Y.  268 ;  Hart  v.  Mayor,  etc,  3  Paige, 
213 ;  Harrower  v.  Rttson,  37  Barb.  301 ;  Kellogg  v.  Thomp- 
son, 66  N.  Y.  88 ;  Rockwell  v.  Nearing,  35  id.  302 ;  Wood 
on  Nuisances,  1 ;  State  v.  Snocer,  42  X.  J,  L.  341 ;  Williams 
v.  Blackwell,  2  H.  &  C.  33 ;  Penal  Code,  §  385.)  The  fish- 
eries in  Lake  Ontario  are  held  by  the  state  of  New  York  in 
trust  for  the  benefit  of  all  her  people,  and  the  right  and  duty 
to  regulate  and  control  them  spring  from  the  obligations  of 
this  trust.  (Penal  Code,  §§  338,  345,  846.)  The  enactment 
of  laws  for  the  protection  of  ti.^h  in  certain  localities  is  con- 
stitutional. {Phelps  V.  Racy,  60  N.  Y.  10 ;  State  v.  Roberts, 
69  K.  11.  256 ;  47  Am.  Rep.  199.)  These  nets  were  set  with 
the  intention  of  taking  fish.  This  taking  was  in  violation  of 
chapter  141,  I^ws  1886,  and  was  a  crime.  The  attempt  to 
conmiit  a  crime  is  a  crime.  (Penal  Code,  §§  34,  (S'i^^S,)  The 
nets  were  set  in  direct  violation  of  law.  (I^ws  of  18S8,  chap. 
317,  §  2.) 

Andrews,  J.  The  conclusions  of  the  trial  judge  that  Black 
River  Bay  is  a  part  of  Lake  Ontario,  within  the  meaning  of 
chapter  146  of  the  Laws  of  1886,  and  that  the  nets  set  therein 
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were  set  in  violation  of  tlieact  chapter  591  of  the  Laws  of  1880, 
as  amended  by  chapter  317  of  tlie  Law8  of  1883,  were  affirmed 
by  tlie  General  Tenn.  The  trial  judge,  in  his  careful  opinion, 
demonstrated  the  correctness  of  tliesc  conclusions,  and  nothing 
can  be  added  to  reinforce  the  argmnent  by  which  they  were 
sustained. 

Tlie  point  of  difference  between  the  trial  court  and  the  Gen- 
eral Term  relates  to  the  constitutionality  of  the  second  section  of 
the  act  of  1880,  as  amended  in  1883.  That  section  is  as  follows: 
'*  Sec.  2.  Any  net  found,  or  other  means  or  device  for  taking 
or  capturing  fish,  or  whereby  they  may  be  taken  or  captured, 
^et,  put,  floated,  had,  found  or  maintained  in  or  upon  any  of 
the  waters  of  this  state,  or  upon  the  shores  or  islands  in  any 
waters  of  this  state,  in  violation  of  any  existing  or  hereafter 
enacted  statutes  or  laws  for  the  protection  of  fish,  is  hereby 
declared  to  be,  and  is  a  public  nuisance,  and  may  be  abated 
and  summarily  destroyed  by  any  person,  and  it  shall  be  the 
duty  of  each  and  every  (game  and  fish)  protector  aforesaid  and 
of  every  game  constable,  to  seize  and  remove  and  destroy  the 
same,  *  *  *  and  no  action  for  damages  shall  be  main- 
tained against  any  j)ersoii  for  or  on  account  of  any  such  seizure 
or  destruction."  The  defendant  justified  the  seizure  and 
destruction  of  tlie  nets  of  plaintiff,  as  a  game  protector,  under 
tliis  statute,  and  establislied  the  justification,  if  the  legislature 
had  the  constitutional  power  to  authorize  the  summary  remedy 
provided  by  the  section  in  question.  The  trial  judge  held 
the  act  in  this  res])ect  to  be  unconstitutional,  and  ordered 
judgment  in  favor  of  the  plaintiffs  for  the  value  of  the  nets. 
The  General  Term  sustained  the  constituticmality  of  tlie  statute 
and  reversed  the  judgment.  ^XG  concur  with  the  General 
Term  for  reasons  which  will  now  be  stated. 

The  legislative  power  of  the  state  which  by  the  Constitution 
i's  vested  in  the  senate  and  assembly  (>5  1,  art.  3),  covers  every 
subject  which  in  the  distribution  of  the  powers  of  goverment 
between  the  legislative,  executive  and  judicial  departments, 
belongs  by  practice  or  usage,  in  Er.gland  or  in  this  country, 
to  the  legislative  department,  except  in  so  far  as  such  power 
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has  been  withheld  or  limited  by  the  Constitution  itself, 
and  subject  also  to  such  restrictions  upon  its  exercise  as  may 
be  found  in  the  Constitution  of  the  United  States.  From 
this  grant  of  legislative  power  springs  the  right  of  the  legis- 
lature to  enact  a  criminal  code,  to  define  what  acts  shall 
constitute  a  criminal  offense,  what  penalty  shall  be  inflicted 
upon  offenders,  and  generally  to  enact  all  laws  which  the  leg- 
islature shall  deem  expedient  for  the  protection  of  public  and 
private  rights,  and  the  prevention  and  punishment  of  public 
wrongs.  The  legislature  may  not  declare  that  to  be  a  crime 
which  in  its  nature  is  and  must  be  luider  all  circumstances  inno- 
cent, nor  can  it  in  defining  crimes,  or  in  declaring  their  pimish- 
ment,  take  away  or  impair  any  inalienable  right  secured  by  the 
Constitution.  But  it  may,  acting  within  these  limits,  make  acta 
criminal  which  before  were  innocent,  and  ordain  punishment 
in  future  cases  where  before  none  could  have  been  inflicted. 
This,  in  its  nature,  is  a  legislative  power,  which,  by  the  Con- 
stitution of  the  state,  is  committed  to  the  discretion  of  the 
legislative  body.  {Barker  v.  PeopU^  3  Cow.  686 ;  People 
V.  West,,  106  N.  Y.  293.)  The  act  in  question  declares  that 
nets  set  in  certain  waters  are  public  nuisances,  and  authorizes 
their  summary  destruction.  The  statute  declares  and  defines 
a  new  species  of  public  nuisance,  not  known  to  the  common 
law,  nor  declared  to  be  such  by  any  prior  statute.  But  we 
know  of  no  limitation  of  legislative  power  which  precludes  the 
legislature  from  enlarging  the  catagory  of  public  nuisances,  or 
from  declaring  places  or  property  used  to  the  detriment  of 
public  interests  or  to  the  injury  of  the  health,  morals  or  welfare 
of  the  community,  public  nuisances,  although  not  such  at  com- 
mon law.  There  are,  of  course,  limitations  upon  the  exercise 
of  this  power.  The  legislature  cannot  use  it  iis  a  cover  for 
withdrawing  property  from  the  protection  of  the  law,  or  arbi- 
trarily, where  no  public  right  or  interest  is  involved,  declaim 
property  a  nuisance  for  the  purj>ose  of  devoting  it  to  destruc- 
tion. If  the  court  can  judicially  see  that  the  statute  is  a  mere 
evasion,  or  was  framed  for  the  purpose  of  individual  oppres- 
sion, it  will  set  it  aside  as  unconstitutional,  but  not  other- 
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wise.  (In  re  Jacobs^  98  N.  Y.  98 ;  Mngler  v.  Kansas^  123 
U.  S.  661.) 

There  are  numerous  examples  in  recent  legislation,  of  the 
exercise  of  the  legislative  power  to  declare  property  held  or 
used  in  violation  of  a  particular  statute,  a  public  nuisance, 
although  such  possession  and  use  before  the  statute  was  law- 
ful. The  prohibitory  legislation ,  relative  to  the  manufacture 
or  sale  of  intoxicating  liquors,  in  various  states,  has  in  many 
cases  been  accompanied  by  provisions  declaring  the  place 
where  liquor  is  unlawfully  kept  for  sale,  as  well  as  the  liquor 
itself,  a  common  or  public  nuisance,  and  while  the  validity  of 
prohibitory  statutes  in  tJieir  operation  upon  liquors  lawfully 
acquired  or  held  before  their  passage,  and  in  respect  of  the 
procedure  authorized  thereby,  have  been  the  subject  of  much 
contention  in  the  courts,  the  right  of  the  legislature  by  a  new 
statute  to  impose  upon  property  held  or  used  in  the  violation 
of  law*  the  character  of  a  public  nuisance  is  generally  admit- 
ted. (  Wynehamer  v.  People^  13  N.  Y.  378 ;  Fuher  v.  McGirr^ 
1  Gray,  1  ;  Mugler  v.  Kmuas^  supra.) 

The  legislative  power  to  regulate  fishing  in  public  waters 
has  been  exercised  from  the  earliest  period  of  the  common 
law.  The  statute  2  H.  6,  C.  15  prohibited  the  use  of  nets  in 
the  Thames,  if  they  obstruct  navigation  or  the  passage  of  fish. 
Lord  Hale  in  his  treatise  (De  Jure  Maris,  page  23),  says  that 
"  the  fishing  which  the  subject  has  in  this  or  any  other  public 
or  private  river,  or  creek,  fresli  or  salt,  is  subject  to  tlie  laws 
for  the  conservation  of  fish  and  fry,  which  are  many."  In 
this  state  many  statutes  have  been  enacted,  commencing  at  an 
early  period,  regulating  the  right  of  fishing  in  the  waters  of 
the  state,  prohibiting  the  use  of  nets  or  the  taking  of  fish  at 
certain  seasons,  and  for  the  protection  of  certain  kinds  of  fish. 
(1  Rev.  St.  [Ed's,  ed.]  687  et  seq, ;  4  id.  96  et  seq.)  It  has 
become  a  settled  principle  of  public  law  that  power  resides  in 
the  several  states  to  regulate  and  control  the  right  of  fishing 
in  the  public  waters  within  their  respective  jurisdictions. 
{Smith  V.  MaiHjUuid^  18  How.  [U.  S.]  71  ;  Hooker  v.  Cum- 
TTiings^   20   Johns.   100;  Smith  v.   Zetmiu^,  .S  N.   Y.  472; 
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3  Kent  Com.  415.)  We  think  it  wafi  competent  for  the  legis- 
lature, in  exercising  the  power  of  regulation  of  tliis  common 
and  public  right,  to  prohibit  the  taking  of  fish  with  nets  in 
specified  waters,  and  by  its  declaration,  to  make  the  setting  o| 
nets  for  that  purpose  a  public  nuisance.  The  general  definition 
of  a  nuisance  given  by  Blackstone  is,  "  anything  that  worketh 
hurt,  inconvenience,  or  damage.''  It  is  generally  true,  as  stated 
by  a  recent  writer  (Wood  on  Nuisances,  §  11),  that  nuisances 
arise  from  the  violation  of  the  common  law,  and  not  from  the 
violation  of  a  public  statute.  But  this^  we  conceive,  is  true 
only  where  the  statute  creating  a  right  or  imposing  an  obli- 
gation aflixes  a  penalty  for  its  violation,  or  gives  a  specific 
remedy  which  by  the  terms  of  the  statute  or  by  construction 
is  exclusive  (See  Bulhrooh  v.  Goodere^  3  Burr.  1770.)  But 
the  principle  stated  has  no  application  where  the  statute  itself 
prescribes  that  a  particular  act  or  the  property  used  for  a 
noxious  purpose,  shall  be  deemed  a  nuisance.  The  legislature 
in  the  act  in  question,  acting  upon  the  tlieory  and  upon  the 
fact  (for  so  it  must  be  assumed)  that  fishing  with  nets  in  pro- 
hibited waters  is  a  public  injury,  have  applied  the  doctrine  of 
the  common  law  to  a  case  new  in  instance,  but  not  in  principle, 
and  made  the  doing  of  the  prohibited  act  a  nuisance.  This 
we  think  it  could  lawfully  do. 

The  more  difficult  question  arises  upon  the  provision  in  the 
second  section  of  the  act  of  1883,  which  authorizes  any  person, 
and  makes  i^  the  duty  of  the  game  protector  to  abate  the  nui- 
sance caused  by  nets  set  in  violation  of  law,  by  their  summary 
destruction.  It  is  insisted  that  the  destruction  of  nets  by  an 
individual,  or  by  an  executive  ofticer  so  authorized,  without  any 
judicial  proceeding,  is  a  deprivation  of  the  owner  of  the  nets  of 
his  property,  without  due  process  of  law,  in  contravention  of  the 
Constitution.  The  right  of  sunnnary  abatement  of  nuisances 
without  judicial  process  or  proceeding,  was  an  established 
principle  of  the  common  law  long  before  the  adoption  of  our 
Constitution,  and  it  has  never  been  supposed  that  this  conmion- 
law  principle  was  abrogated  by  the  provision  for  the  protec- 
tion of  life,  liberty  and  property  in  our  state  Constitution^ 
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although  tlie  exercise  of  the  riglit  might  result  in  the  destruc- 
tion of  property.  This  question  was  referred  to  by  Suthek- 
LAND,  J.,  in  Hart  v.  Mayof\  et<^,  (9  Wencf.  590).  He  said :  "  If 
this  is  a  case  in  which  the  corporation  or  any  other  person  had 
a  right  summarily  to  remove  or  abate  this  obstniction,  then  the 
objection  that  the  appellants  by  this  course  of  proceeding  may 
be  deprived  of  their  property  without  due  process  of  law,  or  trial 
by  jury,  has  no  application.  Fonner  legal  proceedings  and 
trial  by  jury  are  not  appropriate  to,  and  have  never  been  used 
in  such  cases."  (See,  also,  opinion  of  Edmonds,  senator,  in  same 
case,  page  009.)  In  the  Licence  Tax  Cane  (5  I  low.  [IT.  S.]  504), 
Judge  McLean,  speaking  of  this  subject,  said :  "  The  acknowl- 
edged police  power  of  a  state  often  extends  to  the  destruction 
of  property.  A  nuisance  may  be  abated.  Everything  preju- 
dicial to  the  health  and  morals  of  a  city  may  be  removed."  In 
Jiochrell  V.  Nearing  (35  N.  Y.  308),  Porter,  J.,  8f>eaking  of 
the  constitutional  provision,  said  "  there  were  many  examples 
of  summary  proceedings  which  were  recognized  as  due  process 
of  law  at  the  date  of  the  Constitution,  and  to  them  the  pro- 
liibition  has  no  application."  Quarantine  and  health  laws 
have  been  enacted  from  time  to  time  from  the  organization  of 
our  state  government,  authorizing  the  summary  destruction  of 
infected  cargo,  clothing  or  other  articles,  by  officers  designated, 
and  no  doubt  has  been  suggested  as  to  their  constitutionality. 
In  Hart  v.  Mayor ^  etc.  (}<apra\  a  question  was  raised  as  to  the 
validity  of  a  city  ordinance,  subjecting  a  float  moored  in  the 
Albany  basin  to  sunmiary  seizure  and  sale  upon  failure  of 
the  owner  to  remove  the  same  after  notice.  The  court  held 
the  ordinance  to  be  void  as  not  within  the  power  conferred 
upon  the  city  by  its  charter,  but  it  was  held  that  the  common 
law  right  of  abatement  existed,  although  the  removal  of  the 
float  in  question  involved  its  destruction.  Van  Warmer  v. 
Mayor^  etc,  (15  Wend.  203),  sustained  the  right  of  a  municipal 
corporation  to  dig  down  a  lot  in  the  city,  to  abate  a  nuisance 
although  in  the  process  of  abatement  buildings  thereon  were 
pulled  down.  In  Meeher  v.  Van  Rensselaer  (15  Wend.  397), 
the   court  justified  the  act  of  the  defendant  as -an  individual 
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citizen,  in  tearing  down  a  filthy  tenement  house  which  was  a 
nuisance,  to  prevent  tlie  spread  of  the  Asiatic  cholera. 

These  authorities  sufficiently  establish  the  proposition  that 
the  constitutional  guaranty  does  not  take  away  the  common 
law  right  of  abatement  of  nuisances  by  summary  proceedings, 
without  judicial  trial  or  process.  But  in  the  process  of  abating 
a  nuisance  there  are  limitations  both  in  respect  of  the  agencies 
which  may  be  employed,  and  as  to  what  may  be  done  in  exe- 
cution of  the  remedy.  The  general  proposition  has  been 
asserted  in  text-books  and  repeated  in  judicial  opinions,  that 
any  person  may  abate  a  public  nuisance.  But  the  best  consid- 
ered authorities  in  tliis  country  and  England  now  hold  that  a 
public  nuisance  can  only  be  abated  by  an  individual  where  it 
obstructs  his  private  right,  or  interferes  a,t  the  time  with  his 
enjoyment  of  a  right  common  to  many,  as  the  right  of  passage 
upon  the  public  highway,  and  he  thereby  sustains  a  special 
injury.  {Broion  v.  Perkins^  12  Gray,  89  ;  Mayor  of  Colches- 
ter V.  Brooke^  7  Ad.  &  El.  339 ;  Dimes  v.  Petley^  15  id.  270 ; 
Fort  Plain  Bridge  Co.  v.  Sinith^  30  N.  Y.  44 ;  Harrower  v. 
Ritsan,  37  Barb.  301.) 

The  public  remedy  is  ordinarily  by  indictment  for  the 
punishment  of  the  offender,  wherein  on  judgment  of  convic- 
tion the  removal  or  destruction  of  the  thing  constituting  the 
nuisance,  if  physical  and  tangible,  may  be  adjudged,  or  by  bill 
in  equity  filed  in  behalf  of  the  people.  But  the  remedy  by 
judicial  prosecution,  in  rem  or  in  personam^  is  not,  we  con- 
ceive, exclusive,  where  the  statute  in  a  particular  case  gives  a 
remedy  by  summary  abatement,  and  the  remedy  is  appropriate 
to  the  object  to  be  accomplished.  There  are  nuisances  arising 
from  conduct,  which  can  only  be  abated  by  the  arrest  and 
punishment  of  the  offender,  and  in  such  cases  it  is  obvious 
that  the  legislature  could  not  directly  dii^ct  the  sheriff  or 
other  officer  to  seize  and  flog  or  imprison  the  culprit  The 
infliction  of  punishment  for  crime  is  the  prerogative  of  the 
court  and  cannot  be  usurped  by  the  legislature.  The  legis- 
lature can  only  deflne  the  offense  and  prescribe  the  measure 
of  punishment,  where  guilt  shall  have  been  judicially  ascer- 
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taiiied.  But  as  the  legislature  inav  declare  nuisances,  it  may 
also,  where  the  nuisance  is  phj'sical  and  tangible,  direct  its 
summarv  abatement  by  executive  officers,  without  the  inter- 
vention  of  judicial  proceedings,  in  cases  analogous  to  those 
where  the  remedy  by  summary  abatement  existed  at  common 
law.  Marvin,  J.,  in  his  able  opinion  in  Gnpth  v.  McCullum 
(46  Barb.  561),  speaking  of  the  remedy  for  the  abatement  of 
nuisances,  says :  "  That  which  is  exclusively  a  common  law  or 
public  nuisance,  cannot  be  abated  by  the  private  acts  of  indi- 
viduals. The  remedy  is  by  indictment  or  criminal  prosecu- 
tion, unless  the  statute  has  provided  some  other  remedy." 
The  cases  of  Hart  v.  Mayor^  etc.  {supra\  Van  Woi^mer  v. 
Albany  {siij?7'a\  and  Meel^er  v.  Yai}  liensselaer  {fnt-pra\  show 
that  the  public  remedy  is  not  in  all  cases  confined  to  a  judicial 
prosecution. 

But  the  remedy  by  summary  abatement  cannot  be  extended 
beyond  tlie  purpose  implied  in  the  words,  and  must  be  con- 
fined to  doing  what  is  necessary  to  accomplish  it.  And  here 
lies,  we  think,  the  stress  of  the  question  now  presented.  It 
cannot  be  denied  that  in  many  cases  a  nuisance  can  only 
be  abated  by  the  destruction  of  the  property  in  which  it 
consists.  The  cases  of  infected  cargo  or  clothing  and  of 
impure  and  unwholesome  food  are  plainly  of  this  description. 
They  are  nuisances^/*  se^  and  their  abatement  is  their  destrue 
tion.  So,  also,  there  can  be  little  doubt,  as  we  conceive,  that 
obscene  books  or  pictures,  or  implements  only  capable  of  an 
illegal  use,  may  be  destroyed  as  a  part  of  the  process  of  abat- 
ing the  nuisance  they  create,  if  so  directed  by  statute.  The 
keeping  of  a  bawdy  house,  or  a  house  for  the  resort  of  lewd 
and  dissolute  peoi>le,  is  a  nuisance  at  common  law.  But  the 
tearing  down  of  the  building  so  kept,  would  not  be  justified 
as  the  exercise  of  the  power  of  sunnnary  abatement,  and  it 
would  add  nothing,  we  think,  to  the  justification  that  a  statute 
was  produced  authorizing  the  destruction  of  the  building 
summarily  as  a  part  of  the  remedy.  The  nuisance  consists  in 
the  case  supposed  in  the  conduct  of  the  owner  or  occupants  of 
the  house,  in  using  or  allowing  it  to  be  used  for  the  immoral 
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purpose,  and  tlie  remedy  would  be  to  stop  the  use.  Tliis 
would  be  the  only  mode  of  abatement  in  such  case  known  to 
the  common  law,  and  the  destruction  of  the  building  for  tiiis 
purpose  would  have  no  sanction  in  common  law  or  precedent. 
(See  Babcoch  v.  City  of  Bi/ffalo.  56  N.  Y.  208;  Barclay  v. 
Commonwealth^  25  Penn.  St.  503;  Ely  v.  Board  of  Stq)er- 
vigors,  36  K  Y.  207.) 

But  where  a  puplic  nuisance^  consists  in  the  location  or  use 
of  tangible  personal  property,  so  as  to  interfere  M'itli  or 
obstruct  a  public  right  or  regulation,  ls  in  the  cai>e  of  the  float 
in  the  Albany  basin  (9  Wend.  571),  or  the  nets  in  the 
present  case,  the  legislature  may,  we  think,  authorize  it^  sum- 
mary abatement  by  executive  agencies  without  resort  to  judicial 
proceedings,  and  any  injury  or  destruction  of  the  property 
necessarily  incident  to  the  exercise  of  the  sunnnary  jurisdic- 
tion, interferes  with  no  legal  right  of  the  owner.  But  the 
legislature  cannot  go  further.  It  cannot  decree  the  destruction 
or  forfeiture  of  property  used  so  as  to  constitute  a  nui- 
sance as  a  punishment  of  the  wrong,  nor  even,  we  think,  to 
prevent  a  future  illegal  use  of  the  property,  it  not  being  a 
nuisance  per  se^  and  appoint  officers  to  execute  its  mandate. 
The  plain  reason  is  that  due  process  of  law  requires  a  hearing 
and  trial  before  punishment,  or  before  forfeiture  of  jjroperty 
can  be  adjudged  for  the  owner's  misconduct.  Such  legislation 
would  be  a  plain  usurjmtion  by  the  legislature  of  judicial 
powers,  and  under  guise  of  exercising  the  power  of  summary 
abatement  of  nuisances,  the  legislature  cannot  take  into  its 
own  hands  the  enforcement  of  the  criminal  or  qua^i  criminal 
law.  (See  opniion  of  Shaw,  Ch.  J.,  in  FUher  v.  McCfirVj 
supra^  and  in  Brown  v.  PerhinH^  12  Gray,  80.) 

The  inquiry  in  the  present  case  comes  to  this :  Whether 
the  destruction  of  the  nets  set  in  violation  of  law,  authorized 
and  required  by  the  act  of  1883,  is  simply  a  proper,  reason- 
able and  necessary  regulation  for  the  abatement  of  the  nui- 
sance, or  transcends  that  purpose,  and  is  to  be  regarded  as  the 
imposition  and  infliction  of  a  forfeiture  of  the  owners'  right 
of  property  in  the  nets,  in  the  nature  of  a  punishment.     We 
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regard  the  case  as  very  near  tlie  border  line,  bnt  we  think  the 
legislation  may  be  fairly  sustained  on  tlie  ground  that  tlie 
destruction  of  nets  so  placed  is  a  reasonable  incident  of  the 
power  to  abate  the  nuisance.  The  owner  of  the  nets  is 
deprived  of  his  property,  but  not  as  the  direct  object  of  the 
law,  but  as  an  incident  to  the  abatement  of  the  nuisance. 
AVhere  a  private  person  is  authorized  to  abate  a  public  nuisance, 
as  in  case  of  a  house  built  in  a  highway,  or  a  gate  across  it, 
which  obstructs  and  prevents  his  passage  thereon,  it  was  long 
ago  held  tliat  he  Avas  not  required  to  observe  particular  care 
in  abating  the  nuisance,  and  that  although  the  gate  miglit  have 
been  opened  without  cutting  it  do\\Ti,  yet  the  cutting  down 
would  be  lawful.  {Lodle  v.  Arnold^  2  Salk.  458,  and  cases 
cited.)  But  the  general  rule  undoubtedly  is  that  the  abatement 
must  be  limited  by  necessity,  and  no  wanton  and  unnecessary 
injury  must  be  committed  (3  Bl.  6,  note.)  It  is  conceivable 
that  nets  illegally  set  could,  with  the  use  of  care,  be  removed 
without  destroying  them.  But  in  view  of  their  position,  the 
difficulty  attending  their  removal,  the  liability  to  injury  in  the 
process,  their  comparatively  small  value,  we  think  the  legis- 
lature could  adjudge  their  destruction  as  a  reasonable  means 
of  abating  the  nuisance. 

These  views  lead  to  an  affinnance  of  the  order  of  the  General 
Term.  The  case  of  Weller  v.  Sn&ver  (42  N.  J.  L.  341)  tends 
to  sustain  the  conclusion  we  have  reached.  The  action  in  that 
case  was  trespass,  for  entering  the  ])laintifFs  lands,  border- 
ing a  non-navigable  stream  in  New  Jersey,  and  destroying  a 
fish  basket  placed  in  the  waters  diverted  therefrom,  for  the 
catching  of  fish,  contrary  to  a  statute.  The  court  held  the 
statute  to  be  a  justification.  The  case  of  Williajns  v.  Black- 
wall  (2  Ilurlst.  &  Colt.  33)  arose  under  an  act  of  Parliament 
which  authorized  the  summary  destruction  by  fish  wardens, 
of  what  was  know  as  salmon  engines,  being  fish  nets  set  in  violar 
tion  of  the  act.  The  case  is  not  an  authority  upon  the  power 
of  our  legislature  under  the  limitations  of  the  state  Constitu- 
tion, but  the  legislation  upon  which  the  action  was  founded 
shows  that  in  a  country  governed  by  the  principles  of  Magna 
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Charta,  such  legislation  is  not  deemed  inconsistent  witli  tlie 
fundamental  doctrines  of  civil  liberty. 

It  is  insisted  that  the  provision  in  the  act  of  1883,  authorizes 
the  destruction  of  nets  found  on  the  land,  on  shores  or  islands 
adjacent  to  waters,  where  taking  of  lish  by  nets  is  proliibited,. 
and  that  this  part  of  the  statute  is  in  any  view  unconstitutionaL 
Assuming  tliis  premise  it  is  claimed  that  the  whole  section  must 
fall,  as  the  statute,  if  unconstitutional  as  to  one  provision,  is 
unconstitutional  as  a  whole.  This  is  not,  we  think,  the  general 
rule  of  law,  where  provisions  of  a  statute  are  separable,  one  of 
which  only  is  void.  On  the  contrary  the  general  rule  requires 
the  court  to  sustain  the  valid  provisions,  while  rejecting  tiiQ 
othei*s.  Where  the  void  matter  is  so  blended  with  the  good 
that  they  cannot  be  separated,  or  where  the  court  can  judicially 
see  that  the  legislature  only  intended  the  statute  to  be 
enforced  in  its  entirety,  and  that  by  rejecting  part  the  general 
purpose  of  the  statute  would  be  defeated,  the  court,  if  com- 
pelled to  defeat  the  main  purix)se  of  the  statute,  will  not 
strive  to  save  any  part.     (See  Fhlier  v.  McGlrr^  supra.) 

The  order  granting  a  new  trial  should  be  affirmed  and 
judgment  absolute  ordered  for  the  defendant  on  the  stipula- 
tion, with  costs. 

All  concur,  except  O'Brien,  J.,  not  sitting. 

Order  affirmed  and  judgment  accordingly. 


John   Danaher,  as  Administrator,  etc..  Appellant,  v,  Thb 

City  of  Brooklyn,  Respondent. 

In  an  action  to  recover  damages  for  the  death  of  I).,  plaintiff's  intestate, 
alleged  to  have  been  caused  by  drinking  unwholesome  water  from  a 
well,  used   gratuitously  by   the  public,  belonging    to   defendant,   and 
under  its  control,  it  was  not  claimed  either  that  the  wel'i  or  pump  was 
.  improperly  constructed  or  out  of  repair,  that  the  water  became  unwhoie^ 

I  some  from  any  defect  in  the  well,  or  from  any  external  exposure  which 

could,  by  any  reasonable  care,  have  been  avoided;    that  defendant,  or 
any  of  its  officers,  or  anyone,  did  anything  to  render  the  water  impure; 
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that  anything  could  have  been  done  to  purify  it  or  prevent  its  impurity 
^hich  could  only  be  discovered  by  a  careful  chemical  analysis;  or  that 
defendant,  prior  to  the  death  of  D.,  had  notice  of  the  im wholesome 
character  of  the  water.  The  well  had  been  extensively  used  for  years,  and 
there  was  no  proof  that  prior  to  August,  1882,  the  water  had  caused  any 
injury.  D.  died  August  24, 1882.  The  plaintiff  was  nonsuited.  Held,  no 
error;  that  while  it  was  the  duty  of  defendant  to  use  reasonable  dili- 
gence to  keep  the  well  in  repair  and  to  guard  against  any  dilapidation 
or  danger  resulting  from  its  use,  it  was  not  an  insurer  of  the  quality  of 
the  water,  and  to  authorize  a  recovery  it  was  necessary  for  plaintiff  to 
show  willful  misconduct  or  culpable  neglect,  and  this  the  evidence 
failed  to  do. 
Mitnes  v.  Mayor,  etc.  (L.  R.  [10  Q.  B.  Div.]  124;  12  id.  448);  Vo^per  v. 
Mayor,  etc.  (17  J.  &  S.  296);  Howard  v.  Legg  (11  N.  E.  614);  Joim 
V.  Kew  Haven  {Z^Qoim.  13);  Norristoicn  v.  MoyeriQl  Penn.  St.  855);  People 
V.  Albany  (11  Wend.  539);  Kevins  v.  City  of  Peoria  (41  111.  502);  Shato^ 
iieetown  v.  Mason  (82  111.  837);  i2ftr  v.  Medley  (6  C.  &  P.  292);  Goldsmid 
v.  T.  W.  1.  Co.  (L.  R.  [1  Eq.  Cas.]  161);  Charles  v.  F.  Z.  Board  (52 
L.  J.  [N.  S.]  554);  Brotcn  v.  lUius  (27  Conn.  84);  Ballard  v.  Tofnh'nsan 
<L.  R.  [29  Ch.  Div.]  115),  distinguished. 

(Argued  January  15,  1890 ;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  September  11,  1889,  which  affirmed  a  judgment 
in  favor  of  defendant  entered  upon  a  decision  of  the  court 
on  trial  at  circuit. 

This  action  was  brought  to  recover  damages  for  the  death 
of  Thomas  P.  Danaher,  plaintiffs  intestate,  alleged  to  have 
l)een  caused  by  drinking  from  a  public  well  belonging  to  the 
defendant,  the  water  from  which  was  poisonous  and  unwhole- 
some. The  deceased  died  August  24,  1882,  from  typhoid 
dysentery. 

The  material  facts  are  stated  in  the  opinion. 

FranJdin  M.  Danalier  for  appellant.  The  trial  court  erred 
in  directing  a  nonsuit.  {Barley  v.  Bowe^  105  K".  Y.  179 ; 
Payne  v.  T.  cfe  B.  B.  N.  Co,,  83  N.  Y.  574 ;  Barnes  v.  Srum- 
den,  12  Atl.  304-307;  Walton  v.  AcJcenna^i,  10  id.  709; 
Stackus  V.  N.   Y.  C.  dk  H.  R.  R.  R.  Co.,  79  N.  Y.  466 ; 
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ffart  V.  B.  Co.,  80  id.  662;  Tuft  v.  City  of  Tray,  18  Wkly. 
Dig.  478 ;  Ca/rl  v.  Ayera,  53  N.  Y.  17 ;  Rehberg  v.  Mayor^ 
etc.,  91  id.  141 ;  Cook  v.  N.  Y,  C  R.  R.  Co,,  1  Abb.  Ct.  App. 
Dec.  432 ;  Clemen<ie  V.  City  of  Anhum,  ^^  N.  Y.  338 ;  Em^t 
V.  //.  R.  R,  R.  Co.,  35  id.  41 ;  Bemhart  v.  R,  <&  S.  R.  R.  Co., 
1  Abb.  Ct.  App.  Dec.  134;  Weher  v.  N.  Y.  C.  &  H.  R.  R. 
R.  Co.,  58  N.  Y.  455 ;  Horrison  v.  N.  Y.  C.  &  11.  R.  R.  R. 
Co,,  63  id.  643 ;  Powell  v.  Powell,  71  N.  Y.  71 ;  Fitzpatrick 
Case,  21  W.  D.  98 ;  98  K  Y.  649 ;  Dwmdly  v.  B.  C.  R. 
R.  Co.,  109  id.  22 ;  Gonzalez  v.  R  R.  (7a,'38  id.  440 ;  Neurv- 
dorf  V.  Bu.  Co.  69  id.  393 ;  Baylies'  N.  T.  &  App.  504,  505.) 
Tlie  city  of  Brooklyn  is  charged  by  law  with  the  duty  of 
maintaining  and  repairing  its  public  wells  and  pumps  within 
its  corporate  limits.  (Laws  of  1873,  chap.  863;  1  Black- 
stone's  Com.  147;  Laws  of  1880,  chap.  377,  §§  1-6;  Weed\. 
Brockport,  16  N.  Y.  170 ;  Fitzpatrick  v.  Slomim,  89  N.  Y. 
365 :  N.  Y.  &  B.  L.  M.  cfe  Z.  Co.  v.  Brooklyn,  71  id.  583-4; 
Walsh  V.  New  York,  107  id.  220 ;  Ehrgott  v.  Maym*,  etc.,  96 
id.  272-3 ;  Barnes  v.  Dist  of  Col,  91  U.  S.  540 ;  PolUy  v. 
Buffalo,  20  W.  D.  163 ;  Kunz  v.  City  of  Troy,  104  K  Y. 
344-8.)  The  city  of  Brooklyn  furnishes  drinking  water  to  its 
inhabitants,  in  its  private  as  distinguished  from  its  public 
capacity,  and  is  liable  for  a  failure  to  use  its  power  well  or  for 
an  injury  caused  by  using  it  badly,  and  for  negligence,  the 
same  as  an  individual  under  similar  circumstances.  {Maxi^ 
mill  Ian  v.  Maym\  etc.,  62  K  Y.  160-164;  1  S.  &  R.  on  Neg. 
[4th  ed.]  §  255  ;  Cooley's  Const.  Lim.  306 ;  Conrad  v.  Ithaca, 
16  K  Y.  158;  Small  v.  Inhahitants,  51  Me.  362;  G.  Co.  v. 
San  Francisco,  9  Cal.  453  ;  Lloyd  v.  Mayor,  etc.,  5  N.  Y.  374  ; 
Bailey  v.  Maym\  etc..,  3  Hill,  331 ;  Oliver  v.  Woi'cester,  102 
Mass.  500 ;  City  of  Detroit  v.  Cary,  9  Mich.  165 ;  4  Wait's  Act 
and  Def .  596,  615  ;  Dillon  on  Mun.  Corp.  [3d  ed.]  §  58 ;  Whar- 
ton on  Neg.  §§  250,  251 ;  2  Addison  on  Torts,  1300 ;  Barnes  v. 
Dist.  of  Col.,  91  U.  S.  540 ;  Weightman  v.  Washington,  1 
Black,  39 ;  Richards  v.  Mayor,  etc.,  16  J.  &  S.  315  ;  Nebraska 
City  V.  Campbell,  2  Black,  590 ;  Bailey  v.  Mayor  of  N.  Y., 
3  Hill,  531 ;  23  N.  Y.  325 ;  53  id.  141 ;  McEvoy  v.  Mayor, 
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etc.^  54  How.  Pr.  245 ;  Benson  v.  Mayor ^  etc.,  16  Barb.  223, 
235 ;  Fleming  v.  Suspension  Bridge,  92  N.  Y.  372 ;  Peo.  v. 
Civil  Service  of  N.  Y,  17  Abb.  [N,  C]  64 ;  Britton\.  Mayor, 
etc.,  21  How.  Pr.  253;  Mllhaic  v.  Shurp,  15  Barb.  l93,  213; 
Lowher  v.  Mayor,  eU\,  5  Abb.  251,  268 ;  Remney  v.  Gedney,  57 
How.  Pr.  221 ;  IF.  S,  F.  Society  v.  Philadelphia,  31  Penn.  St. 
183 ;  Peo2)le  v.  Ihdhert,^^  Mich.  44,  103 ;  Board  v.  Detroit, 
28  id.  202,  238 ;  Intendent  v.  Pippin,  31  Ala.  542 ;  J/ayw, 
<?^^.,  V.  Cabot,  28  Ga.  50  ;  Wells  v.  J/ayo;-,  43  id.  67;  McKnight 
V.  iT^w?  Orleans,  24  La.  Ann.  412 ;  Grant  v.  Davenpm't,  36 
Iowa,  396 ;  ^a7<^  v.  Tlaughton^  8  Mich.  458 ;  Indianapolis 
V.  {?.  (7^.,  66  Ind.  396 ;  9  Cal.  453 ;  14  Gray,  543 ;  102  Mass. 
500 ;  36  N.  H.  284-291.)  The  city  having  erected  the  pumps, 
assumed  the  duty  of  keeping  them  in  repair,  and  for  negli- 
gence in  not  so  doing,  is  liable  tlie  same  as  an  individual. 
(Cooley  on  Const.  Lim.  [5th  ed.]  310 ;  llenly  v.  Mayor,  etc., 
5  Bing.  [N.  C]  91,  222 ;  4  Wait's  Act.  &  Del  641 ;  Dillon 
on  Mun.  Corp.  [3d  ed.]  §§  1048,  1049;  Wharton  on  Neg. 
§§  250,  251,  263 ;  Addison  on  Tortus,  1304-5, 1311-13  ;  Barnes 
V.  Dist  Columbia,  91  U.  S.  540 ;  36  N.  Y.  54 ;  46  id.  196 ; 
32  id.  489;  50  id.  238;  5  id.  374-5;  59  id.  500;  1  Denio, 
595;  3  K  Y.  463;  3  Hill,  612;  Id.  531;  61  Barb.  511;  9 
K  Y.  163,  169;  3  Duer,  406 ;  51  N.  Y.  506;  2  id.  173;  24 
Hun,  12 ;  29  id.  528  ;  126  Mass.  324 ;  104  id.  13  ;  109  id.  107 ; 
4  Allen,  41-51 ;  37  Mich.  153 ;  10  Abb.  [N.  S.]  192 ;  Gray  v. 
City  of  Brooklyn,  59  N.  Y.  500-508 ;  Welghtmun  v.  Wash- 
ingtmi,  1  Black,  39 ;  Nebraska  City  v.  Campbell,  2  id.  590-2 ; 
Hardy  v.  City  of  Brooklyn,  90  N.  Y.  441 ;  Urquhart  v.  City 
of  Ogdensburg,  91  id.  67-71 ;  Siefert  v.  City  of  Brooklyn,  101 
id.  136.)  It  was  the  duty  of  the  city  to  investigate  the  condition 
of  its  wells  and  pumps  and  a  failure  to  do  so  was  negligence. 
{McCarthy  v.  Syracuse,  46  N.  Y.  194 ;  Brusso  v.  Buffalo, 
90  id.  679 ;  Jon^s  v.  New  Haven,  34  Conn.  6 ;  Rehrherg  v. 
Mayor,  etc.,  91  N.  Y.  138,  145 ;  City  v.  Crawford,  53  Am. 
Rep.  753 ;  Vosper  v.  Mat/or,  17  J.  &  S.  296 ;  Reqitu  v.  Rochester, 
45  N.  Y.  129;  36  id.  54;  61  id.  506;  State  v.  PmHand,  43 
Am.  Rep.  586 ;  Chicago  v.  Mayor,  etc.,  18  HI.  349 ;  Vanderslice 
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V.  Philadelphia,  28  A.  L.  J.  591 ;  Addison  on  Torts,  1312, 1313 ; 
Wharton  on  Neg.  §§  291,  963,  965 ;  3  T.  &  C.  504,  505 ;  67 
Penn.  St.  355  ;  82  Mass.  508  ;  Comity  v.  Howard,  11  K  E.  612 ; 
Post  V.  Clark,  35  Conn.  342 ;  ILmt  v.  Mayor,  etc,  20  J.  &  S. 
198 ;  109  N.  Y.  134.)  Notice  of  a  defective  condition  is  pre- 
sumed when  ignorance  is  not  compatible  with  tlie  exercise  of 
reasonable  official  care.  {Dottwi  v.  Alh'nm,  15  K".  "W.  Eep. 
46 ;  City  of  Boulder  v.  Niles,  12  Pac.  Eep.  032  ;  Chicago  v. 
DalU,  5  N.  E.  Rep.  572;  Ilancomh  v.  Boatim,  141  Mass. 
242-5.)  When  the  accident  is  such  as  in  the  ordinary  course 
of  events  does  not  happen  if  reasonable  care  is  used,  in  the 
absence  of  explanation  it  affords  sufficient  evidence  that  the 
accident  arose  from  want  of  care  on  its  part.  {Breen  v.  N, 
Y.  C  7?.  R,  Co,,  109  N.  Y.  297;  Milnes  v.  Mayor  of  Rnd- 
dersfiU,  L.  R.  [10  Q.  R.  Div.]  124;  12  id.  443;  Chapman  v. 
City  of  RocheHier,  110  N.  Y.  273  ;  Van  Wor7?ier  v.  Ifayor,  et'C., 
15  Wend.  203-205.)  It  is  no  excuse  that  the  pump  water  was 
outwardly  pure  and  its  poisoned  condition  not  manifest  to 
ordinary  observation.  The  city  is  chargeable  with  notice  of 
the  operations  of  the  natural  law  of  decay.  It  was  its  duty 
to  anticipate  dilapidation  and  decay ;  to  insjK^ct  the  well,  and 
call  to  its  assistance  those  whose  skill  would  have  enabled  it  to 
ascertain  its  condition.  (  Yonper  v.  Mayor,  ete,,  17  J.  &  S. 
296  ;  County  of  Howard  v.  Legg,  1 1  X.  E.  Rep.  614 ;  Indimi- 
apoUs  V.  Seott,  72  Me.  197 ;  liapho  v.  Moore,  (SS  Penn.  St.  408 ; 
Jones  V.  New  Haven,  34  Conn.  13  ;  74  N.  Y.  273  ;  91  id.  145; 
Rehrberg  v.  Mayoi*,  etc.,  91  id.  145.)  The  city  ought  to  have 
foreseen  that  such  a  condition  of  its  drinking  water  might  occur, 
and  the  omission  to  provide  against  it  is  actionable  negligence. 
{Loftus  V.  U,  F,  Co,,  84  T^^.  Y.  460.)  There  was  sufficient  evi- 
dence of  notice  to  the  city  of  the  poisonous  condition  of  this 
water.  {Bagley  v.  Borve,  105  N.  Y.  179;  Turner  v.  New- 
hurgh,  109  id.  301 ;  Dillon  on  Mun.  Corp.  §  144,  237,  262 ; 
Rehrlerg  v.  Mayor,  91  N.  Y.  138-145;  Twogood  v.  Mayor, 
etc.,  102  id.  216-219.)  The  court  erred  in  dismissing  the 
complaint  for  want  of  notice,  as  the  pump  was  a  city  struc 
ture  erected  and  maintained  by  the  defendant  for  drinking 
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purposes.  The  water  in  it  having  become  impure,  poison- 
ous and  dangerous  to  human  life  and  health,  it  was  a  public 
nuisance,  and  the  municipality  is  liable  for  all  damages  sus- 
tained by  reason  of  its  existence,  in  tort,  for  tlie  wrongful  act 
of  maintaining  it,  irrespective  of  any  question  of  negligence  or 
notice.  {Shawneetovm  v.  Mason^  82  111.  337-341 ;  Hamilton 
V.  Mayor ^  etc.^  52  Ga.  435  ;  Nevins  v.  City  of  Peoria^  41  111. 
502 ;  People  v.  City  of  Albany,  11  Wend.  539,  543  ;  Wood  on 
Nuisance,  §§  784,  833  ;  Gould  on  Waters,  §  212 ;  J/^^^*  v.  HaU, 
9  Wend.  315  ;  Wood  on  IS'uisances,  749,  §  784;  4  Wait's  Act 
4fe  Def.  765 ;  Addison  on  Torts,  1315 ;  Wharton  on  Neg. 
§§  187,  259,  265  ;  Bvower  v.  Mayor,  etc.,  3  Barb.  254 ;  Irvine 
V.  Wood,  51  K  Y.  224-8  ;  Congreve  v.  Sjaith,  18  id.  79,  82-4 ; 
Hume  V.  Mayor,  etc.,  74  id.  264 ;  Clifford  v.  Dam,  81  id.  52 ; 
Dickinson  v.  Mayor,  etc.,  92  id.  588  ;  Creed  v.  Hartman,  29 
id.  585 ;  Laws  of  1873,  chap.  863,  §  13  ;  Wonnsley  v.  Church, 
17  L.  T.  [N.  S.]  190 ;  Hodgkimon  v.  Ennor,  4  B.  &  S.  229 ; 
WJiaiUy  v.  Lang,  3  H.  &  N.  675 ;  Chapman  v.  Rochester, 
110  N.  Y.  273.)  The  court  erred  in  taking  the  case  from  the 
jury  for  want  of  proof  of  notice,  because  the  defendant  is 
liable  in  tort  for  furnishing  impure  and  poisonous  drinking 
water,  upon  the  ground  of  a  violated  or  neglected  duty  volun- 
tarily assumed,  irrespective  of  any  question  of  negligence  or 
notice,  or  of  any  privity  of  contract  between  the  parties. 
{Norton  v.  Sev^ell,  106  Mass.  143 ;  Bishop  v.  Weber,  139  id. 
417  ;  Fitzpatrick  v.  O.  &  W.  P.  F.  Co.,  49  Hun,  288.)  The 
city  erected  and  maintained  the  pump  and  assumed  the  duty  of 
providing  for  the  health,  safety  and  protection  of  its  citizens  who 
drank  of  this  water,  and  is  liable  for  any  injuries  sustained  by 
such  person  by  reason  of  the  poisonous  condition  of  the  water, 
irrespective  of  any  question  of  notice  or  negligence.  {Archer 
V.  N.  Y.,  etc.,  R.  R.  Co.,  106  N.  Y.  589,  597;  Turner  y. 
Newburgh,  109  id.  301 ;  Jetter  v.  //.  R,  R.  Co.,  2  Abb.  Ct 
App.  Dec.  458  ;  Weston  Case,  73  N.  Y.  595  ;  Brassed  Casey 
84  id.  246 ;  Newson  Case,  29  id.  383,  390 ;  Chaffee  Case,  104 
Mass.  107,  115;  Brusso  v.  Buffalo,  90  N.  Y.  679;  McGuire 
V.  Spence,  91  id.  303  ;  Todd  v.  City  of  Troy,  61  id.  510 ;  Barton 
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V.  City  of  Syracuse^  36  id.  55 ;  Weston  v.  E,  R.  R.  Co,^  T3  id. 
595  ;  18  111.  349 ;  Ilazeinan  v.  Iloboken,  50  N.  T.  60 ;  Gilbert 
V.  Hoffmam,  32  K  W.  632;   Bishop  v.  ^Yeber,  139  Mass. 
417 ;  11  K  E.  Kep.  612 ;  2  S.  E.  Kep.  627 ;  13  Pac.  Rep. 
657;    19    Wkly.    Dig.  76;    20   id.   7,   8,   9;    16    id.    222; 
Jennings  v.    Van  SehaicTc^   37   Alb.  L.   J.   292;    Indiana 
V.  Bamhart^  16   N.  E.  Rep.  121-125;  MarceUis  v.  How- 
land^  Id.   883 ;    Reqxm  v.  Rochester,  45  N.  Y.  134 ;   Fitz- 
patrick  v.  6^.  cfe  W.  P.  F,  Co,,  49  Hun,  288 ;  McMahon  v. 
Mayor,  33  N.  Y.  642 ;  38  id.  459 ;  Birkett  v.  K  L  Co.,  110 
id.    504;    Mangan  v.   B.   R,    R.    Co.,    38    K    Y.    461; 
McGarry  v.  Loomis,  63  id.  108;   Fallon  y.  Central  Park, 
64  id.  13,  17 ;  Chicago  v.  Maym*,  etc.,  18  111.  349 ;    Chicago 
V.  Hessing,  83  id.  204 ;   i>7'<eM7  v.  ^.  i?.   6\>.,  26  N.  Y.  49 ; 
Kum  V.  City  of  Troy,  104  id.  251 ;  Dorlon  v.  N.  Y,  C.  <&  IL 
R.  R.  R.  Co.,  90  id.  670,  671 ;  Bryne  v.  R.  R.  Co.,  83  id. 
620;  Reynolds'  Case,  58  id.  248;    Thurher*  v.  Harlefn,  60 
id.  326;   Mangan  v.  R.  R.   Co.,  38   id.  458;    Weridell  v. 
R.  R.  Co.,  91  id.  420;    24  How.  Pr.  17;    17  Wkly.  Dig. 
33;    Abb.   T.  Ev.    597;    44    Am.    Rep.    586;  42   id.   418; 
Barry  v.  N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  92  N.  Y.  229 ;  Drem 
V.    R.   R.   Co.,  26    id.    49;   McGovern   v.  R.  R.   Co.,  6T 
id.   421 ;    Morrison   v.   R.   R.    Co.,   63   id.   614 ;    Johnson 
V.   R.   R.    Co.,  20   id.   45 ;    Hart   v.  B.  Co.,  80  id.   622.) 
The  motion  to  dismiss  the  complaint  "  because  no  action  lies 
against  the  city  of  Brooklyn  for  want  of  repair,  or  acts  of  the 
department  of  public  health,  in  the  discharge  of  this  quasi- 
governmental  duty,"  was  properly  denied.     (Dillon  on  Mun. 
Corp.  §  144;  Board  of  Health  v.  Ileister,  37  N.  Y.  671,  672  ; 
Kiinz  V.  City  of  Troy,  104  N.  Y.  344 ;  Walsh  v.  Maym\  etc.y 
107  id.  224 ;  EhrgoU  v.  Mayor,  etc.,  96  id.  264 ;  Mills  v.  City 
of  Brooklyn,  32  id.  494;  N.  Y  ib  C  Co.  v.  City  of  Brook- 
lyn, 71   id.  583  ;  Fitzpatrick  v.  Slocum,  89   id.    363,  366 ; 
PoUy   V.    City  of  Buffalo,  20  Wkly.  Dig.  163  ;    Vincent  v. 
City  of  Brooklyn,  31  Hun,  122 ;  Fitzgerald  v.  City  of  Bing- 
hamtm,  40  Hun,  332 ;  Weed  v.  City  of  Brockport,  16  N.  Y.  160.) 
The  motion  to  dismiss  the  complaint  because  "  the  city  is  not 
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liable  under  the  exemption  clause  of  its  charter  "  was  properly 
denied.  {Bill in  v.  City  of  BrooUijn,  9  X.  Y.  S.  R.  690; 
Fitzpatriek  v  Slocum^  89  N.  Y.  365 ;  Barnes  v.  Dist.  Col,^ 
91  U.  S.  540;  McAvoy  v.  ^fayor,  etc,  U  How.  Pr.  245;  3 
T.  &  C.  505 ;  3  Hill,  531 ;  Ehrgott  v.  Mayor,  etc,  96  N.  Y. 
265-272,  273;  Laws  of  1816,  chap.  95;  Laws  of  1827,  chap. 
155,  §§  13,  23;  Laws  of  1833,  chap.  319;  Laws  of  1834,  chap. 
92,  §  23;  Laws  of  1850,  chap.  47,  §  2(5;  Laws  of  1854, 
chap.  384,  §  1 ;  Laws  of  1865,  chap.  721 ;  xhUit  v.  Gray,  4 
Hill,  304 ;  40  Am.  Dec.  305  ;  Bennett  v.  ^Mdtney,  94  N.  Y. 
308 ;  IlineH  v.  Loclyovt,  50  id.  238 ;  Getty  v.  Staintin,  46 
Hun,  1-5  ;  Ilo^^er  v.  BarUoff,  44  K.  Y.  113-118 ;  78  id.  314; 
Whart.  on  Neg.  §  191 ;  16  N.  Y.  170 ;  Saye  v.  City  of  Brooh 
lyn,  89  id.  189,  200 ;  FitzpatricJc  v.  She  am,  89  id.  358 ;  Ranly 
V.  City  of  BrooMyn,  90  id.  435;  Seifert  v.  City  of  Brooklyn y 
101  id.  136;  Vincerit  v.  City  of  Brooklyn,  31  Hun,  122; 
Fitzgerald  \.  City  of  Binghamton^  40  id.  332.)  The  court 
erred  in  refusing  to  allow  the  plaintiff  to  submit  to  the  jury  the 
question  as  to  whether  the  use  of  this  well  water  caused  the  death 
in  question.  {Baghy  v.  Bowe,  105  N.  Y.  179  ;  Payne  v.  B.  R, 
Co,,  83  id.  574;  Staekns  v.  It  B.  6V.,  79  id.  466;  Hart  v. 
JL  7?.  B,  Co,,  80  id.  622 ;  Carl  v.  Ayers,  53  id.  17  ;  C lenience 
V.  City  of  Aiibxirn,  ^y^y  id.  388;  Juntiee  v.  Lang,  52  id.  323; 
^Vhite  V.  B,  cfe  A,  R,  R,  Co.,  11  N.  E.  Rep.  552-554.)  This 
is  not  a  case  of  damnum  almjne  hijuria,  {Seifert  v.  City  of 
Brooklyn,  101  X.  Y.  136-144;  Raid  iff  w  Mayor,  etc,,  ^\^. 
195.)  The  court  erred  in  excluding  the  record  evidence  of  the 
condition  of  this  water  contained  in  the  minutes  of  the  com- 
mon council  and  of  the  department  of  health,  and  compelling 
plaintiff  to  make  common  law  proof  of  facts  whicli  were  of 
public  record.  (Laws  of  1880,  chap.  545,  §  2  ;  Code  Civ.  Pro. 
§§  933,  941;  Denning  v.  Roorne,  6  Wend.  651;  Wood  v. 
Jeffermn,  9  Cow.  205 ;  Turnpike  Co,  v.  McKean,,  10  Jolms. 
154;  Laws  of  1878,  chap.  219;  Laws  of  1879,  chap.  211, 
531;  1  Dillon  on  Mim.  Corp.  373, 414,  422;  3Ieeker  v.  Van 
Rensselaer,  15  Wend.  400;  Va7i  Warmer  v.  Mayo?*,  etc.,  Id. 
262;  Najrman  v.  People,   19  Mich.  352.)     The  trial  court 
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erred  in  excluding  evidence  of  tlie  cost  and  expensec  of  the 
dead  child's  sickness.  (Murphy  v.  li.  li.  Co.^  88  N.  Y.  446  ; 
Leeds  v.  M,  G.  Co.,  90  id.  29 ;  Metcalf  v  Baker^  57  id. 
602 ;  West  v.  M.  R.  Co.,  1  N.  Y.  Supp.  519 ;  Cuming  v. 
B.  B.  B.  Co.,  109  N.  Y.  97.) 

Ahnet  F.  Jeiiks  for  respondent.  The  plaintiff  failed  to 
make  out  a  case  in^espective  of  the  question  of  municipal  lia- 
bility. {Searhs  v.  M.  B.  B.  Co.,  101  N.  Y.  601 ;  Conlell  v. 
N.  Y.  a  i&  II.  B.  B.  B.  Co.,  75  id.  382.)  The  citj  is  not 
an  insurer.  There  must  be  notice,  actual  or  constructive. 
{Todd  V.  City  of  Troy,  01  N.  Y.  509.)  There  was  not  suf- 
ficient proof  of  any  negligence  on  the  part  of  the  city  to 
warrant  a  refusal  to  dismiss  tlie  complaint.  (  Wi'hs  v.  //.  B. 
B.  B.  Co.,  24  N.  Y.  433 ;  Joh7mm  v.  //.  B.  B.  B.  Co.,  20 
id.  65 ;  Co?'den  v.  ^\  Y.  C.  c&  //.  7?.  B.  B.  Co.,  75  id.  333 ; 
Wendell  v.  JV.  Y.  C.  &  II.  B.  B.  B.  Co.,  91  id.  420 ;  Beise- 
man  v.  Ilavermann,  84  id.  047.)  In  any  view  of  the  case 
there  was  no  liabilitv  of  the  citv  of  Brooklvn.  (Laws  of  1875, 
chap.  033,  tit.  12,  §  1,  p.  794;  2  Common  Council  Minutes, 
1875,  807,  819;  2  id.  1887,  872;  Documents,  1877,  1089; 
Miwniil tan  v.  Mayor,  etc.,  02  N.  Y.  100 ;  Bamher  v.  City  of 
Bochester,  97  N.  Y.  025 ;  Oyg  v.  City  of  Lansing,  14  Am. 
Eep.  499  ;  Ileiser  v.  Mayor,  etc.,  104  N.  Y.  08.)  Tlie  fact 
that  the  city  officers  acted  on  the  rcj)ort  that  the  water  was 
unwholesome  is  immaterial.  {Hunt  v.  Mayor,  etc.,  109  N.  Y. 
134;  10  N.  E.  Rep.  320.)  The  doubts  of  an  expert  are  not 
admissible  in  evidence.    {San^'hez  v.  People,  22  N.  Y.  137.) 

Earl,  J.  We  entertain  no  doubt  that  this  well  in  DeKalb 
avenue  was  a  pul)lic  well  belonging  to  the  defendant  and  under 
its  control,  and  that  the  water  of  the  well  was  in  August,  1882, 
unwholesome  and  dangerous  to  the  health  of  such  persons  as 
should  drink  thereof ;  and  we  will  assume  (although  we  wouid 
hold  so  with  some  hesitation),  that  the  death  of  plaintiff's 
intestate  was  caused  by  drinking  of  the  water ;  and  yet  we 
think  the  plaintiff  was  properly  nonsuited  at  the  triaL 
SicKELs — Vol.  LXXI V.        32 
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There  is  no  claim  that  the  well  or  pump  was  impropeily 
constructed,  or  out  of  repair,  or  that  the  water  became  unwhole- 
some from  any  defect  in  the  well  or  pump,  or  from  any  exter- 
nal exposure  which  could  by  any  reasonable  care  have  been 
avoided.  It  does  not  appear  that  the  city,  or  any  of  its  oflBcers, 
or  in  fact  that  any  person  did  anything  to  render  the  water 
impure.  Nor  does  it  appear  that  anything  could  have  been 
done  to  purify  it  or  prevent  its  impurity.  The  theory  of  the 
plaintiff,  as  developed  upon  the  trial,  was  that  this  well  was  sup- 
plied by  water  which  fell  upon  the  surface  of  the  surrounding 
earth  and,  by  percolation  through  the  soil,  reached  the  bottom 
of  the  well ;  and  that  the  water,  upon  the  earth  or  in  passing 
through  the  earth,  came  in  contact  with  the  unclean  and  dele- 
terious substances  which  rendered  it  impure  and  unwholesome. 
The  water  was  limpid,  cold  and  agreeable  to  the  taste.  Its 
impurity  could  not  be  detected  by  drinking  it,  and  its  dangerous 
character  could  only  be  discovered  by  a  careful  chemical  analysis. 

This  water  was  not  furnished  for  a  compensation  paid  for 
its  use,  and  so  there  was  no  contract  relation  between  the  city 
and  those  who  used  it  The  well  was  for  public  gratuitous  use, 
and  hence  nothing  that  was  said  or  intimated  in  Milnes  v. 
Mayor  of  Huddersjield  (L.  K.  [10  Q.  B.  Div.]  124;  12  id. 
443)  has  any  pertinency  here. 

The  city  was  not  an  insurer  of  the  quality  of  the  water 
and  l)ound  under  all  circumstances  to  keep  it  pure  and  whole- 
some. This  is  not  claimed.  It  owned  this  well  as  it  owned 
its  other  property  kept  for  public  use,  such  as  streets,  parks 
and  public  buildings ;  and  it  owed  the  duty  of  reasonable  dili- 
gence to  care  for  it  as  it  was  bound  to  care  for  such  other 
property.  Its  liability  for  unwholesome  water  in  any  of  its 
public  welk  must  rest  upon  negligence ;  and  hence  we  are 
brought  to  the  question,  was  there  any  proof  of  negligence 
imputable  to  the  city  'i  It  is  not  claimed  that  the  city  had  any 
notice  of  the  unwholesome  character  of  this  water  prior  to 
the  death  of  plaintiff's  intestate ;  but  the  claim  is  that  by 
reasonable  diligence  it  could  have  had  notice,  and  hence  that 
notice  must  be  imputed  to  it. 
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This  well  had  existed  for  many  years,  and  its  water  had 
been  extensively  used  by  persons  in  the  neighborhood  and 
there  is  no  proof  whatever  that  prior  to  the  month  of 
AugTist,  1882,  it  had  caused  injury  to  anyone,  or  that  there 
was  the  least  suspicion  by  anyone  that  it  was  unwholesome. 
Several  persons  were  called  as  witnesses  by  the  plaintiff  who 
testified  that  they  became  sick  from  drinking  the  water  of 
this  well  in  the  early  part  of  August,  1882.  It  is  inferable 
from  the  evidence  that  the  same  persons  "drank  the  water 
previously  with  impunity.  The  plaintiff  had  four  sons; 
three  of  them  drank  tlie  water  in  the  early  part  of  August 
and  became  very  sick,  two  of  them  dying.  They  had  previ- 
ously for  years  drank  it  without  injury.  The  fourth  son 
drank  it  down  to  about  the  first  of  August,  and  then  in  con- 
sequence of  his  absence  from  the  city  he  ceased  to  drink  it 
and  he  did  not  become  sick.  The  inference  therefore  is,  so  far 
as  there  is  any  proof  upon  which  to  base  it,  that  the  water  was 
wholesome,  at  least  not  dangerous  and  not  so  impure  as  to 
cause  sickness,  down  to  the  first  of  August.  In  view  of  these 
facts  it  certainly  cannot  be  said  that  there  is  any  proof  that 
the  water  was  dangerous  before  the  time  it  is  shown  to  have 
caused  any  injury. 

The  plaintiff,  claiming  that  the  water  of  this  well  had  for  a 
long  time  been  impure  and  dangerous,  should  have  given  some 
proof  to  maintain  his  claim,  and  if  the  claim  was  well  founded 
it  cannot  be  doubted  that  the  proof  would  have  been  readily 
obtainable,  as  many  persons  must  have  used  the  water  for  many 
years. 

So,  while  there  is  no  proof  that  during  any  considerable 
time  prior  to  the  drinking  of  this  water  by  the  plaintiff's  intes- 
tate, it  had  been  impure,  unwholesome  or  dangerous,  there  is 
no  proof  that  any  reasonable  diligence  on  the  part  of  the 
defendant  would  have  discovered  its  impure  or  dangerous 
quality  if  it  existed.  The  plain  inference  is  that  there  was 
some  cause  of  contamination  which  had  not  long  existed. 
There  must  have  been  some  unobserved  deposit  of  deleterious 
matter  at  some  distance  from  the  well  upon  or  under  the  sur- 
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face  of  the  soil,  or  some  new  vein  opened  in  the  soil  through 
which  impure  water  for  the  first  time  percolated  into  the  well 
in  the  early  part  of  August.  There  is  no  proof  or  claim  that 
any  improper  or  poisonous  suhstance  had  been  thrown  into  the 
well  or  that  the  well  w^as  unclean  or  needed  cleaning  out. 
Assuming  that  the  defendant  was  bound  to  make  a  chemical 
analysis  of  the  water  of  its  wells  from  time  to  time,  how  often 
should  sucb  analysis  be  made  ?  It  appears  that  there  were  296 
wells  within  tlie  city  limits  belonging  to  the  city.  To  analyze 
the  waters  of  all  these  wells  would  take  a  long  time.  If  the 
defendant  were  required  to  do  it  even  once  a  quarter  it  woidd- 
probably  take  the  whole  time  of  a  single  chemist. 

But  if  the  chemical  analvsis  of  the  water  of  this  well  had 
been  made  in  Jime,  or  even  in  July,  there  is  no  proof,  and 
there  can  be  no  legal  inference  that  it  would  have  been  found 
unwholesome ;  and  how  then  can  it  be  said  that  at  the  pre- 
cise time  the  deceased  drank  of  this  water  in  August  the  city 
was  bound  to  have  discovered  and  known  that  it  was  unwhole- 
some and  dangerous  ?  For  aught  that  appears  in  tlie  case  the 
city  may,  from  time  to  time,  during  previous  months  or  years, 
have  examined  and  tested  the  waters  of  these  wells.  It 
appears  that  the  department  of  public  health,  about  the  firet 
of  June,  1882,  ordered  tlie  chemist  of  that  department  to 
make  an  examination  of  the  watere  of  tlie  wells  of  the  city, 
and  he  proceeded  with  such  examination,  but  did  not  reach 
the  water  of  the  well  in  question  until  the  last  of  August. 

Here  there  was  a  well  in  perfect  order,  clean,  free  from 
filth  and  debris,  the  water  of  which  had  been  used  with 
impunity  and  satisfaction  by  those  living  in  the  neighborhood 
for  many  years,  and  no  complaint  had  been  made  of  it,  and 
no  suspicion  had  been  raised  that  it  was  in  any  way  unwhole- 
some or  dangerous.  Under  such  circumstances,  w^hat  was  there 
to  suggest  to  the  city  the  duty  of  analyzing  and  testing  the 
water  prior  to  the  first  day  of  August,  1882  ?    We  find  nothing. 

We  have  thus  far  assumed  that  the  city  was  bound,  from 
time  to  time,  to  make  a  chemical  examination  of  the  waters  of 
the  public  wells  for  the  purpose  of  ascertaining  whether  they 


1890.]  JDanaheb  v.  City  of  Brooklyx.  253 


Opinion  of  the  Court,  per  Earl,  J. 


were  pure  and  wholesome.  But  we  are  of  opinion  that 
such  assumption  is  not  well  founded,  and  that  no  such 
burden  rests  upon  the  city.  The  city  has  its  public  water- 
supply  by  running  water  in  addition  to  these  wells. 
The  wells  are  furnished  and  kept  for  public  use  by  the 
city.  It  was  undoubtedly  the  duty  of  the  city  to  keep  the 
wells  and  pumps  in  good  order,  and  to  keep  the  wells  prop- 
erly cleaned  out  so  that  they  would  not  become  contaminated 
by  anything  that  might  be  thrown  into  them.  But  these  wells 
were  to  be  supplied  by  water  percolating  through  the  earth  ; 
and  was  the  city  bound  to  anticipate  that  such  water  would 
become  impure  and  dangerous  in  the  wells  ?  There  was  no 
proof  that  it  was  the  necessary  or  even  the  natural  consequence 
that  water  in  city  wells,  wherever  they  may  be  located,  will 
become  poisonous  and  deleterious.  On  the  contrary,  the  proof 
shows  that  the  waters  of  such  wells  have  been  used  for  years 
with  impunity.  These  wells  were  furnished  for  the  accoimno- 
dation  of  the  public.  They  were  not  obliged  to  use  them,  and 
most  people  have  sufficient  knowledge  to  know  that  their 
watere  may  not  be  as  pure  as  waters  brought  from  pure 
streams  far  away  from  the  city  limits  and  from  exposure  to 
contamination.  The  public  may  use  them,  and  when  they  are 
found  unwholesome  or  deleterious,  and  the  city  has  notice 
thereof,  it  is  bound  to  protect  the  public  health  by  purifying 
the  waters  or  filling  up  the  wells.  The  burden  upon  the 
city  is  sufficient  if  it  be  held  to  the  responsibility  of  keep- 
ing the  wells  and  pumps  in  order  and  clean,  and  if  it  be 
made  liable  for  any  injury  resulting  from  the  use  of  impure 
waters  from  the  wells  after  it  has  had  notice  of  their  dangerous 
qualities,  and  an  opportunity  to  remove  the  danger.  The 
higher  degree  of  diligence  as  to  water  apparently  pure  and 
wholesome,  agreeable  to  the  taste  and  in  common  use  by  the 
public  without  complaint,  would  be  unreasonable. 

These  views  are  not  in  conflict  with  any  of  the  authorities 
to  which  our  attention  has  been  called. 

In  McCarthy  v.  City  of  Syracuse  (46  N.  Y.  194),  it  was  held 
that  when  the  duty  was  imposed  by  law  upon  a  public  officer 
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or  municipal  corporation,  of  keeping  a  structure  in  repair,  it 
involves  the  exercise  of  a  reasonable  degree  of  watchfulness 
in  ascertaining  the  condition  of  such  structure  from  time  to 
time ;  and  that  where  this  is  omitted  such  oflScer  or  corpora- 
tion is  Uable  for  damages  resulting  from  a  dilapidation  of  the 
structure,  which  is  an  ordinary  result  of  its  use,  and  which 
would  have  been  disclosed  by  an  examination,  and  that  no 
notice  of  tlie  defect  is  necessary  in  such  a  case  to  fix  the  lia- 
bility. There  the  damage  complained  of  resulted  from  a 
defective  sewer,  and  the  city  was  under  obligation  to  use 
reasonable  diligence  to  keep  it  in  repair,  and  it  could  not  escape 
responsibility  simply  because  it  had  no  notice  that  the  sewer 
was  out  of  repair.  Here  it  was  the  duty  of  the  city  to  use 
reasonable  diligence  to  keep  this  well  and  pump  in  repair,  and 
to  guard  against  any  dilapidation  or  danger  resulting  from 
the  well.  But  as  we  have  shown  there  was  no  evidence  which 
would  justify  a  finding  of  culpable  negligence  as  to  the  well  on 
the  part  of  the  city. 

In  Ilunt  V.  Mayor,  etc,  (109  N.  Y.  134),  the  plaintiff  was 
injured  by  an  explosion  of  one  of  the  man-holes  of  a  steam 
heating  company  in  one  of  the  streets  of  the  city  of  New 
York.  He  was  defeated  in  his  action  for  damages.  Andrews,  J., 
writing  the  opinion  of  the  court,  said  :  "  The  language  of  the 
<;a8es  expressing  the  measure  of  duty  resting  upon  a  municipal 
corporation  in  respect  to  its  streets,  sewers,  etc.,  has  not  always 
been  carefully  guarded ;  but  the  doctrine  has  been  frequently 
reiterated  in  this  court  that  there  is  no  absolute  guaranty  ,or 
undertaking  on  the  part  of  a  municipal  corporation,  that  its 
streets  or  other  constructions  shall,  at  all  times,  and  under  all 
■circumstances,  be  in  a  safe  and  proper  condition,  and  that  its 
obligation  and  duty  extend  only  to  the  exercise  of  reasonable 
care  and  vigilence.  There  must  be  willful  misconduct  or  cul- 
pable neglect  to  create  liability."  Here  there  was  no  willful 
misconduct  or  culpable  neglect  on  the  part  of  the  city  as  to 
this  well.  Trees,  bridges  and  other  wooden  structures  will 
necessarily  decay  and  become  unsafe,  and  where  they  may 
thus  become  dangerous  to  human  life,  the  duty  devolves  upon 
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the  municipaKty  to  make  tests  and  examinations,  using  rea- 
sonable diligence  to  ascertain  whether  they  are  safe  or  not. 
(  Vosper  V.  Mayo?',  etc.,  17  J.  &  S.  296  ;  Howard  v.  Legg,  11 
If.  E.  614;  Jones  v.  New  IIaA)en,  34  Conn.  13;  Novistown 
V.  Moyer^  67  Penn.  St.  355.)  But  this  case  is  not  analogous 
to  those.  Here  there  is  no  proof  justifying  the  inference 
that  the  water  of  this  well  w^as  constantly  and  inevitably 
exposed  to  impurities  which  would  render  it  dangerous  to 
human  life.  On  the  contrary  the  evidence  shows  that  up  to 
about  the  first  of  August  its  waters  were  wholesome  and  free 
from  dangerous  impurities. 

This  is  not  like  the  cases  where  a  city  creates  or  permits  a 
nuisance,  or  turns  a  stream  of  mud  or  water  upon  the  premises 
of  private  individuals.  In  such  cases  it  is  held  responsible  for 
the  nuisance  which  it  creates  or  permits,  and  for  its  wrongful 
acts.  {People  v.  Albany,  11  Wend.  539;  Nevins  v.  City  of 
Peoi'ia,  41  111.  502 ;  Shawneetown  v.  Mason,  82  id.  337.) 

There  was  no  proof  in  this  case  that  the  city  in  any  way  pol- 
luted or  poisoned  the  water  of  this  well  or  j^ermitted  others  to 
do  so,  and  hence  the  cases  of  Eex  v.  Medley  (6  C.  &  P.  292), 
Golds^nid  v.  Turribindge  Wells  I.  Co,  (L.  R.  [1  Eq.  Cas.] 
161),  Charles  v.  Hinckley  Local  Board  (52  L  J.  [N.  S.]  554), 
Brawn  v.  lUms  (27  Conn.  84),  Ballard  v.  Tomlinson,  L.  R. 
[29  Ch.  Div.]  115),  are  not  in  point. 

Without  commenting  upon  or  referring  to  other  authorities 
found  in  the  interesting  and  learned  brief  submitted  on  behalf 
of  the  appellant,  it  is  sufficient  to  say  that  we  have  examined 
and  considered  all  of  them  and  that  we  are  not  able  to  bring 
ourselves  to  the  conclusion  that  there  is  any  principle  of  law 
which,  upon  the  facts  appearing  in  this  case,  imposes  any  lia- 
bility upon  the  defendant  for  the  damages  claimed. 

The  judgment  of  the  Greneral  Term  should,  thereofore,  be 
aflSrmed,  with  costs. 

All  concur. 

Judgment  aflinned. 


256  F.  N.  Bank  v.  N.  P.  Co.  [Feb., 


Statement  of  case. 


119       266,1 
148       628 


Fifth  National  Bank  of  Providence,  Rhode  Island, 
Appellant,  v.  Navassa  Phosphate  Company,  Respondent. 

In  an  action  upon  certain  promissory  notes  made  payable  to  defendant,  a 
domestic  corporation,  and  indorsed  by  L.,  as  its  president,  it  appeared 
tliat  the  defendant  had  its  main  office  in  the  city  of  New  York, 
and  while  a  portion  of  its  business  was  transacted  and  most  of  its 
purchases  and  sales  were  made  in  other  states  and  countries  its  principal 
business  operations  were  carried  on  in  that  city,  and  the  annual  meet- 
ings of  its  directors  were  there  held.  L.  was  its  president  and  treas- 
urer, the  general  manager  of  all  its  business  affairs  in  said  city,  and 
the  only  officer  in  attendance  at  its  office  there;  he  paid  the  current 
accounts  of  the  company,  indorsed  checks  made  payable  to  its  order.  The 
discount  of  business  paper  and  the  use  of  its  money  for  its  purposes,  and 
the  account  of  the  same  on  its  cash  books  were  daily  and  peiinitted  trans- 
actions. Defendant  had  no  cash  capital,  and  its  working  capital  was 
borrowed  on  the  credit  of  the  company;  this  was  done  principally  by 
L.,  and  mainly  by  the  use  of  paper  indorsed  by  him  in  its  name; 
the  evidence  tended  to  show  that  this  was  with  the  knowledge  and 
acquiescence  of  the  directors.  IkUl,  that  the  evidence  required  the  sub- 
mission of  the  question  of  the  authority  of  L.  to  bind  defendant  by 
indorsements,  to  the  jury;  and  that  a  dismissal  of  the  complaint  on 
trial  was  error. 

(Argued  January  17,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  uj)on  an  order  made 
June  28,  1889,  which  affirmed  a  judgment  in  favor  of  defend- 
ant, entered  upon  an  order  dismissing  the  complaint  on  trial 
at  circuit. 

This  w^as  an  action  upon  two  promissory  notes  payable  to 
the  defendant,  which  were  indorsed  by  one  Walter  E.  Lawton, 
88  its  president,  to  the  finn  of  Lawton  Brothers,  who  before 
their  maturity  transferred  them  to  plaintiff. 

The  material  facts  are  stated  in  the  opinion. 

Abraham  Kling  for  appellant.  It  is  a  settled  rule  of  law 
that  if  the  indorsement  of  the  notes  of  a  corporation  by  one 
of  its  officers  is  within  the  scope  of  his  authority,  actual  or 
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apparent,  the  corporation  is  charged  with  liability  without 
reference  to  the  question  of  authority  in  fact.  {Bk,  of  Attica 
V.  P.  (&  T.  Co.,  1  N.  Y.  Supp.  483  ;  Bank  v.  Aymar,  3  Hill, 
263;  J^  cfe  31.  Bank  v.  Bank,  16 N.  Y.  125 ;  Bank\.  Bank, 
14  id.  623 ;  Cooke  v.  Bank,  52  id.  96 ;  Bank  v.  N.  Y.,  Z.  E. 
&  W.  R.  B.  Co.,  106  id.  195  ;  Olcott  v.  T.  R.  R.  Co.,  27 
id.  560 ;  JST.  Y.  cJ&  If.  IL  R.  R.  Co.  v.  SchuyUr,  34  id.  30 ; 
Bank  V.  Clements,  6  Bosw.  166 ;  31  N.  Y.  33.)  It  was  error 
for  the  court  to  hold  that  the  plaintiff  could  not  recover  as  it 
failed  to  prove  it  had  knowledge  of  the  apparent  authority  of 
Lawton  to  make  the  indorsement  on  the  notes  in  suit  when  it 
purchased  the  same.  {Bank  v.  Clemetits,  31  N.  Y.  33  ;  N.  Y. 
<k  N.  H.  R.  R.  Co.  V.  Schuyler,  34  id.  30 ;  Bank  v.  N.  K, 
L.  E.  <&  W.  R.  R.  Co.,  106  N.  Y.  195;  Ilolden  v.  Bank, 
72  id.  286 ;  4  Paige,  127.)  The  defendant  cannot  set  up  its 
by-laws,  never  published  to. the  world  and  disregarded  by 
itself,  as  controverting  the  authority  conferred  upon  Lawton 
to  indorse  these  notes.  {MaHne  Bk.  v.  ButUr,  5  N.  Y.  Supp. 
291 ;  Martin  v.  Niagarra,  44  Hun,  131, 132 ;  Martin  v.  Welib, 
110  U.  S.  7.)  The  Delta  Azotin  Company  passed  a  good  title 
to  the  note  in  suit.  (Code  Civ.  Pro.  §  1776 ;  Conn.  Bk.  v. 
Smith,  9  Abb.  168 ;  Loaneri  Bk.  v.  Jacohy,  10  Hun,  143 ; 
East  River  Bk.  v.  Rogers,  7  Bosw.  493  ;  Law^s  of  1860,  chap. 
269 ;  Pnsey  v.  N.  J.  R.  R.  Co.,  14  Abb.  [N.  S.]  441 ;  Com. 
Bk.  V.  Pfeiffer,  108  N.  Y.  242.) 

Eugene  L,  Richards  for  respondent.  Plaintiff  failed  to 
show  itself  a  hon^Jide  holder,  because  it  failed  to  prove  that 
it  had  knowledge  of  the  apparent  authority  of  Lawton  to 
make  the  indorsements  in  suit.  {S.  N.  Bk.  v.  P.,  etc.,  Mfg. 
Co.,  18  K  Y.  S.  R  954;  Dabneyy.  Stevens,  40  How.  Pr. 
341 ;  46  X.  Y.  681 ;  Queen  v.  S.  A.  R.  R.  Co.,  3  J.  &  S.  154 ; 
De  Bost  V.  P.  Co.,  35  Hun,  386-388 ;  RisUy  v.  I.  B.  &  W. 
R.  R.  Co.,  1  id.  204,  205 ;  Fawcett  v.  JSf.  IT.  0.  Co.,  47  Conn. 
228 ;  F.  N.  Bk.  v.  O.  Bank,  60  :N'.  Y.  278 ;  Taylor  on  Corp. 
§§  200,  205,  206 ;  Nat  Bk.  v.  Globe  Works,  101  Mass.  57  -, 
Maas  V.  M.  K.  &  T.  R.  Co.,%%  N.  Y.  238.)  The  alleged 
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previous  indorsements  by  Lawton  were  not  proven  to  be  similar 
to  the  ones  in  suit,  and  were  not,  therefore,  proof  of  any 
implied  authority  upon  which  plaintiff  can  recover.  {Dabney 
V.  Stevens,  40  How.  Pr.  345,  347,  351 ;  P.  Bank  v.  S.  A, 
Church,  109  N.  Y.  512,  525 ;  Knight  v.  Lamh,  4  E.  D.  Smith, 
381,  382.)  The  alleged  previous  indorsements  by  Lawton 
were  not  proven  to  have  been  ratified  by  or  even  kno^vn  to 
defendant,  and  are,  therefore,  no  basis  of  any  implied  author- 
ity. {P.  Bank  V.  S,  A,  Church,  109  X.  Y.  5^2,  525  ;  Dalm£y 
V.  Stevens,  40  How.  Pr.  341 ;  Blen  v.  Bear  River  Co.,  20 
Cal.  602 ;  Curnherland  Co.  v.  Sherman,  20  Md.  117 ;  Lawrence 
V.  Gebhard,  41  Barb.  575  ;  Mliiteivell  v.  Warmer,  20  Yt.  425  ; 
Fawcett  V.  Organ  Co,,  47  Conn.  228 ;  Knight  v.  Lamh,  4  E. 
D.  Smith,  381,  382.)  The  mere  proof  of  Lawton's  hand- writ- 
ing and  official  connection  with  defendant  was  not  of  itself 
proof  either  of  express  or  implied  authority,  and  the  complaint 
was  properly  dismissed.  (P.  Bank  v.  S,  A,  Church,  209 
N.  Y.  512  ;  Adriance  v.  Roome,  52  Barb.  399 ;  Dabney  v. 
Stevens,  40  How.  Pr.  341 ;  46  X.  Y.  681 ;  Ilarine  Bank  v. 
Clements,  3  Bosw.  600 ;  Plshy  v.  Railroad  Co,,  1  Hun,  204; 
Queen  v.  S.  A,  R,  R,  Co,,  8  J.  &  S.  154 ;  Jackson  v.  Catnp- 
Ml,  5  AYend.  572 ;  Titus  v.  (7.,  etc.,  R,  R,  Co,,  37  X.  J.  L. 
98, 102;  Fulton  Bk,  v.  Canal  Co,,  4  Paige,  127,  134  ;  Blen 
V.  B.  R.  Co,,  20  Cal.  602  ;  Benedict  v.  Lansing,  5  Denio,  283; 
Central  Bk,  v.  Empire  Co,,  26  Barb.  33;  Laicren^e  v.  Geh- 
hard,  41  id.  575;  Taylor  on  Corp.  §  193;  White  well  v.  War- 
ner, 20  Yt.  425.)  This  is  not  a  case  of  secret  instructions  to 
an  agent.  (Rathbun  v.  Snow,  22  X.  Y.  S.  R.  227 ;  Wester- 
velt  V.  Radde,  7  Daly,  326.) 

Finch,  J.  We  tliink  the  question  of  the  authority  of  Lawton 
to  bind  the  defendant  company  by  indorsement  was  one  of 
fact  which  should  have  been  submitted  to  the  jury,  and  that 
the  trial  court  erred  in  deciding  it  as  a  question  of  law.  In 
other  words  our  conclusion  is  that  the  record  contains  some 
evidence  of  the  existence  of  such  authority,  and  enough  to 
require  the  judgmenjt  of  a  jury  upon  it. 
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Lawton  was  president  and  treasurer  of  tlie  Phosphate  Com- 
pany and  the  general  manager  of  dl  its  business  affairs  in  the 
city  of  New  York.  While  it  had  an  office  in  Baltimore,  yet  at 
the  one  in  New  York  the  buying  and  selling  of  phosphates,  the 
shipment  and  the  discharge  of  cargoes,  the  annual  meetings  of 
the  directors,  the  record  of  transfers  of  stock,  the  discount  of 
business  paper,  the  use  of  the  money  of  the  corporation  for 
its  purposes,  and  the  account  of  the  same  in  its  cash-book  were 
daily  and  permitted  transactions.  This  concentration  of  busi- 
ness at  tlie  New  York  office  seems  not  to  have  been  accidental 
or  unanticipated,  for  the  articles  of  association  show  that  the 
company  was  incorporated  under  the  laws  of  this  state  and 
that  the  principal  part  of  the  business  was  to  be  transacted  in 
the  city  of  New  York  while  a  "  part  of  the  business  "  was  to 
be  done  in  the  island  of  Navassa  in  the  Carribbean  sea  and  also 
in  the  states  of  Massachusetts,  Maryland,  New  Jersey  and 
Pennsylvania.  At  this  principal  business  office  in  New  York 
the  only  official  of  the  company  in  attendance  and  conducting 
its  affairs  was  Lawton,  the  president.  One  other  director  only 
was  a  resident  of  this  state,  but  the  whole  burden  and  responsi- 
bility was  thrown  upon  and  borne  by  the  president  at  the 
office  in  New  York.  The  evidence  shows  that  he  chartered 
vessels  for  the  shipment  of  phosphates  from  the  island,  that  he 
attended  to  the  insurance  of  the  cargoes,  that  he  paid  the  cur. 
rent  accounts  of  the  company,  and  indorsed  checks  which  were 
payable  to  tlie  company's  order.  He  was  not  only  president 
but  treasurer,  and  was  consciously  invested  by  the  company 
with  the  broad  general  power  inseparable  from  the  position  in 
which  it  placed  him  as  the  sole  manager  of  its  affairs  at  its 
principal  place  of  business.  It  is  true  that  the  sales  of  phos- 
phates actually  delivered  in  New  York  were  small  in  compari- 
son with  the  bulk  of  the  company's  business,  but  they  sold  to 
some  extent  on  foreign  account,  the  shipments  for  which  were 
direct  from  the  island,  tlie  financial  management  appearing 
upon  the  books  in  New  York,  and  it  does  not  follow  from  the 
proof  that  the  great  bulk  of  the  business  was  not  done  in  that 
city  and  by  the  president 
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The  company  had  no  cash  capital.  Its  articles  of  association 
disclose  that  fact  and  that  all  its  shares  issued  were  to  be  issued 
for  property  purchased.  Its  annual  reports  show  the  same  thing. 
Where  then  was  the  money  to  come  from  with  which  to  pay 
for  the  loading  and  shipment  of  the  phosphates,  the  labor 
employed  in  the  work,  the  premiums  for  insurances  and  the 
charter  of  vessels?  At  least  until  profits  were  realized  and  a 
surplus  accumulated  over  and  above  dividends  paid,  the  work 
ing  capital  was  necessarily  to  be  borrowed  upon  the  credit  of 
the  company.  No  director  was  ignorant  of  that  fact  Who, 
then,  was  authorized  to  do  the  borrowing?  The  evidence 
shows  that  it  was  done  mainly  in  New  York  and  by  Lawton 
as  president.  For  eight  or  nine  years  he  was  continually 
indorsing  paper  as  agent  of  the  company,  procuring  discounts, 
putting  the  proceeds  to  the  credit  of  the  company  in  its  deposit 
accounts,  and  using  those  proceeds  as  far  at  least  as  necessary 
in  its  business.  Were  the  directors  of  the  company  ignorant 
of  that  fact  ?  There  is  no  proof  that  they  ever  borrowed  a 
dollar  to  put  or  keep  the  enterprise  in  motion,  except  in  one 
instance  to  which  I  shall  refer,  and  must  have  known  that 
Lawton  borrowed  or  furnished  the  necessary  means.  Two 
discounts  at  least  which  went  to  the  benefit  of  the  company 
were  pointed  out  upon  its  cash-book,  kept  in  New  York,  and 
all  of  them  were  said  to  appear  upon  the  stubs  of  the  check- 
book.  At  the  annual  meeting  held  in  New  York  each  year 
Lawton  made  a  report  to  the  directors  and  laid  the  books 
before  them.  They  looked  them  over,  not  critically,  perhaps, 
but  to  some  extent,  and  spread  upon  them  was  the  truth  of 
what  Lawton  was  doing,  and  they  "  took  his  word  for  every- 
thing." 

But  an  occasion  came  when  direct  information  was  given, 
imless  a  very  improbable  presumption  furnishes  an  answer. 
The  witness,  Kirkland,  who  was  employed  in  Lawton's  oflice, 
went  to  Baltimore  with  notes  drawn  by  Lawton  Bros,  for 
$20,000.  He  there  met  Dunan,  who  was  secretary  and  com- 
mercial agent  of  the  company,  and  John  C.  Grafflin,  who  was 
vice-president  and  a  director.     Neither  of  these  persons  had 
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any  authority  conferred  by  the  by  laws  to  indorse  the  paper  of 
the  company,  or  bind  it  in  any  manner.  And  yet  upon  the 
representation  of  Kirkland  that  a  stringent  money  market  in 
Kew  York  made  it  impossible  for  Lawton  to  procure  money 
there  and  that  he  needed  it  promptly,  Dunan  indorsed  the 
notes  in  the  name  of  the  company  and  Grafflin  procured  their 
discount  and  the  proceeds  were  remitted  to  Lawton.  It  is 
difficult  to  believe  that  Grafflin  and  Dunan  were  lending  the 
credit  of  the  company  to  Lawton  as  an  individual  and  to 
enable  him  to  meet  his  personal  obligations.  That  implies  an 
utter  violation  of  duty  on  their  part  and  so  gross  as  to  be 
improbable,  though  not  impossible.  It  is  a  more  reasonable 
supposition  that  they  knew  the  paper  which  Lawton  desired 
to  meet  was  that  upon  which  the  Kavassa  Company  had  been 
made  liable  by  his  indorsement,  and  so  that  they  had  some 
justification  for  the  indorsement  and  discount  which  they 
made  and  procured.  The  plaintiff  offered  to  prove  that  such 
indorsement  was  for  the  benefit  of  Lawton  as  treasurer,  but 
the  question  was  excluded. 

While  the  by-laws  of  the  Navassa  Company  place  a  restric- 
tion upon  the  action  of  its  treasurer,  they  impose  none 
upon  that  of  the  president,  and  it  was  competent  for  the  com- 
pany to  authorize  him  to  bind  it  by  indorsement.  That  he 
undertook  to  do  so  upon  large  amounts  of  paper,  and  con- 
tinued the  practice  for  eight  or  nine  years ;  that  by  that  pro- 
cess he  furnished  the  working  capital  of  the  company  so  far 
as  it  appears  to  have  had  any ;  that  annually  he  put  the  books 
and  accounts  before  tlie  directors,  and  that  some  of  them  were 
present  when  the  indorsements  were  made,  are  facts  which 
were  proved  on  the  part  of  the  plaintiff.  The  real  difficulty 
which  beset  it,  and  which  produced  its  defeat  in  the  courts 
below  was  in  establishing  that  the  directors  knew  that  he  was 
creating  obligations  against  the  company,  and  gave  him 
authority  by  acquiescing  in  its  exercise.  But  the  circumstan- 
tial evidence,  although  by  no  means  conclusive,  tends  to  estat> 
lish  that  knowledge.  The  directors  knew  that  the  business  of  the 
company  was  being  carried  on  at  New  York  by  Lawton ;  that  in 
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the  absence  of  cash  capital  it  must  have  been  done  with  borrowed 
money;  and,  therefore,  that  Lawton  was  creating  obligations 
against  the  company  which  it  would  be  called  upon  to  reim- 
burse. They  knew,  too,  that  no  one  of  them  had  given  a 
written  consent  to  him  as  treasurer  to  create  obligations,  and  so 
they  must  have  understood  that  to  a  greater  or  less  extent  he 
was  borrowing  money  on  the  credit  of  the  company,  either 
acting  as  treasurer  without  the  written  assent  or  actinias 
president  without  a  specific  authority  expressly  conferred.  To 
either  process  they  assented  by  silent  acquiescence,  and  while 
ignorant  of  details,  it  may  well  be  urged  that  they  were  not 
ignorant  of  the  material  and  fundamental  fact.  And  this 
element  of  the  situation  is  so  far  supplemented  by  the  facts 
that  the  cash-books  and  check-books  were  put  before  them  at 
the  annual  meeting ;  that  one  of  the  directors  did  each  year 
examine  the  check-book  of  the  Chemical  Bank,  which  sliowed 
large  discounts ;  that  some  of  the  paper  was  indorsed  by  Law- 
ton  in  the  presence  of  the  directoi"s,  as  to  raise  a  serious  ques- 
tion of  fact.  It  is  true  that  some  of  this  proof  was  contradicted, 
and  much  of  it  in  some  directions  justly  criticized,  but  that 
does  not  lielp  us  to  disregard  it  entirely.  If  such  authority 
was  conferred,  it  will  protect  the  plaintiff  bank  on  that  ground, 
and  without  proof  on  its  part  that  its  officers  knew  in  advance 
of  the  exercise  of  such  authority  and  its  ratification.  As  to 
the  plaintiff  it  becomes  an  actual  authority.  The  question, 
therefore,  must  be  submitted  to  a  jury,  and  when  that  is  done 
nothmg  which  we  have  said  about  the  facts  in  the  perform- 
ance of  our  duty  must  prejudice  or  control  their  performance 
of  their  own. 

The  judgment  should  be  reversed  and  a  new  trial  granted^ 
costs  to  abide  the  event. 

AH  concur. 

Judgment  reversed. 
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John  Ouderkibk,  Respondent,  v.  The  Central  National      jJJ  gj 

Bank  of  Troy,  Appellant.  }^  m\ 

A  bailee,  whatever  the  character  of  the  bailment  may  be,  is,  when  its  pur-     jiJJ   j^ 
pose  is  fully  satisfied,  bound,  upon  request,  to  re-deliver  the  thing  bailed 
to  its  lawful  owner. 

To  justify  a  refusal  to  return  the  property,  on  the  ground  of  a  loss  thereof, 
the  burden  is  upon  the  bailee  of  showing  the  exercise  by  him  of  due  care 
according  to  the  nature  of  the  bailment. 

It  seems,  such  re-delivery  may  be  excused  in  the  case  of  a  bailment  mutually 
beneficial  to  the  parties,  by  proof  that  the  deposit  has  been  lost  or 
destroyed  without  negligence  or  \«1int  of  such  care  on  the  part  of  a  bailee 
as  prudent  men  under  similar  circumstances  commonly  take  of  their  own 
goods. 

It  seems,  also,  that  in  the  case  of  gratuitous  bailments  the  bailee  is  only 
chargeable  with  gross  neglect. 

In  an  action  to  recover  for  the  conversion  of  certain  bonds,  it  appeared 
that  plaintiff,  a  regular  customer  of  defendant,  deposited  the  bonds  with 
it  as  collateral  security  for  discounts.  Discounts  and  renewals  upon  the 
security  of  such  bonds  were  obtained  by  plaintiff,  from  time  to  time, 
during  a  period  of  four  yeai*s.  When  the  last  note  so  discounted  was  paid, 
defendant's  cashier,  at  his  own  suggestion,  delivered  to  plaintiff  a  receipt 
signed  by  him  as  cashier,  acknowledging  the  receipt  of  the  bonds  as  collat- 
eral and  stating  that  all  loans  having  been  paid,  the  bonds  were  retained 
for  future  like  use  or  safe  keeping,  subject  to  plaintiff's  order.  Defend- 
ant thereafter,  as  it  had  done  before,  paid  the  coupons  falling  due  on 
the  bonds  to  plaintiff  until  October,  1887.  In  February,  1888,  plaintiflP 
demanded  a  return  of  the  bonds  but  was  informed  that  they  could  not  be 
found;  no  information  was  afforded  him  in  respect  to  the  circum- 
stances attending  tlieir  disappeanince  or  the  mode  by  which  they  had 
been  removed,  if  at  all,  from  the  possession  of  the  bank.  Upon  the  trial 
defendant  gave  evidence  tending  to  show  that  it  was  its  custom  to  return 
securities,  held  as  collateral,  to  the  owner  upon  payment  of  loans  ;  that 
while  held  they  were  kept  with  other  valuable  securities  belonging  to 
defendant  in  a  steel  box  inclosed  in  an  iron  saf'»;  that  the  safe  and  box  had 
combination  locks,  the  combination  on  the  box  l)eing  known  to  defend- 
ant's president  and  cashier  alone  and  the  latter  alone  having  the  key. 
It  was  also  proved  that  the  cashier  had  been  in  defendant's  employ  for 
many  years  and  had  borne  a  good  reputation  until  December,  1887, 
when  he  was  removed  for  the  alleged  reason  that  he  was  a  defaulter.  All 
of  defendant's  officers,  except  said  cashier,  testified  that  they  had  no  knowl- 
edge of  its  possession  of  the  bonds  or  of  the  place  where  they  were  kept 
after  the  loans  were  paid,  and  that  they,  respectively,  had  not  abstracted 
them.    Defendant's  by-laws  provided  for  the  appointment  by  its  presi- 
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dent,  once  at  least  in  every  three  months,  of  a  committee,  consisting  of 
two  members  of  the  board,  who  with  the  president  and  cashier  should 
constitute  a  committee  of  examination,  and  they  were  required  to  examine 
all  matters  "  pertaining  to  the  affairs  of  the  institution  "  and  report  the 
same.  Examinations  were  only  made  once  in  six  months  by  three  exam- 
iners and  were  confined  to  the  securities  owned  by  defendant  and  those 
it  held  as  collateral  for  unpaid  loans.  The  reports  showed  no  account  of 
such  collaterals  or  of  special  deposits.  Defendant  was  accustomed  to 
receive  special  deposits  from  its  customers  for  safe  keeping,  which  were 
usually  kept  in  the  vault,  but  were  not  entered  upon  its  books,  and  no 
subsequent  examination,  inspection  or  report  in  relation  thereto  was  ever 
made  or  provided  for.  No  other  evidence  was  given  as  to  the  disappear- 
ance of  the  bonds.  Defendant's  cashier  was  not  called  as  a  witness.  Held, 
that  defendant  was  not  a  gratuitous  bailee,  but  the  bailment  was  one  for 
mutual  benefit,  and  it  was  liable,  at  least,  for  failure  to  exercise  ordinary 
and  reasonable  care  and  diligence  in  the  custody  of  the  bonds ;  that  it 
was  within  the  authority  of  the  cashier  to  make  the  agreement  on  its 
part  to  continue  as  custodian  of  the  bonds,  for  the  purposes  for  which 
they  had  theretofore  been  used,  and  the  fact  that  all  the  loans  were  paid 
did  not  change  the  character  of  its  liability;  that  the  evidence  failed  to 
show  the  exercise  on  its  part  of  the  requisite  degree  of  care  and  justified 
a  submission  of  the  case  to  the  jury  and  a  verdict  for  plaintiff. 
Reported  below,  52  Hun,  1. 

(Argued  January  16,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an 
order  made  March  16,  1889,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict. 

This  action  was  brought  to  recover  for  the  alleged  conver- 
sion of  certain  United  States  bonds. 

The  facts  so  far  as  material  are  sufficiently  stated  in  the 
opinion. 

Orf'n  Gamhell  for  appellant.  Tlie  casliier  of  a  bank  has 
no  power  to  bind  the  bank  by  a  contract  to  receive  securities 
on  deposit  unless  he  is  authorized  so  to  do  by  the  direction  of 
the  managers  of  the  bank,  or  unless  such  authority  may  be 
implied  from  the  ordinary  course  of  business  of  said  bank. 
{F.  K  Bh.  V.  0.  N,  Bh,  60  K  Y.  279,  291 ;  United  StcUes 
v.  City  Bh,  21  How.  [U.  S.]  356 ;  FUch\er  v.  Bank,  8 
Wlieat.  457 ;   U,  S,  Bk.  v.  Dunn,   6  Pet.  51 ;  Dabney  v. 
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Stevens^  10  Abb.  Pr.  [N.  S.]  39 ;  Adriance  v.  Roome^  52 
Barb.  399 ;  Morse  on  Banks  and  Banking,  156,  157 ;  Morse 
V.  M,  N,  Bh,  1  Holmes  C.  C.  Eep.  209 ;  Elwell  v.  Dodge^ 
33  Barb.  336  ;  State  Bh  v.  PerTcim,  4  Bosw.  420 ;  a  N.  Bh 
V.  Konei\  8  Daly,  530.)  A  national  bank  has  power  to  agree 
to  receive,  as  gratuitous  bailee,  securities  to  be  deposited  in  its 
vaults  for  safe  keeping,  and  is  liable  to  the  depositor  thereof 
for  such  securities  which  are  lost  through  its  gross  negligence. 
{Pattison  V.  S.  N.  Bh  80  N.  Y.  82  ;  17  Hun,  419 ;  Foster  v. 
Essex  Bh,  17  Mass.  478 ;  Scott  v.  Bank,  72  Penn.  St.  478 ; 
Z.  a  N.  Bh  V.  Smith,  52  id.  47 ;  F.  N,  Bh  v.  Graham,  79  id. 
106  ;  Turner  v.  F.  K  Bh,  26  la.  562 ;  Smith  v.  F.  N,  Bh^ 
69  Mass.  605 ;  C.  K  Bh  v.  Schley,  51  Ga.  369.)  The  defend- 
ant having  been  from  January  26,  1887,  a  gratuitous  bailee 
of  these  bonds,  it  can  be  made  liable  pnly  for  gross  negli- 
gence. {Scott  V.  3^  Bh^  72  Penn.  St.  478.)  If  the  court 
shall  be  of  opinion  that  the  Central  National  Bank  was  not 
merely  a  gratuitous  bailee  of  these  bonds  after  the  26th  day 
of  January,  1887,  then  in  that  case  tlie  rule  of  diligence 
required  of  the  bank  as  laid  down  by  the  court  in  the  charge 
to  the  jury  is  erroneous  and  demands  a  greater  degree  of  dili- 
gence upon  the  part  of  the  bank  than  can  be  sanctioned  by 
law.  (Edwards  on  Bailments  6,  7,  §§  234,  235  ;  Erie  Bh  v. 
S.  li,  c6  Co.,  3  Brewster,  9 ;  a%.  Loshy  v.  Davidson,  6  CaL 
643;  Jenkins  v.  N.  V.  Bh,  58  Me.  275  ;  Schmidt  v.  Bloody 
9  Wend.  268.)  The  bank  is  not  liable  unless  it  can  be  shown 
that  Mr.  Wickes  had  been  an  incompetent  person  and  that  the 
bank  was  careless  in  keeping  him  in  his  position,  knowing 
that  he  was  incompetent  either  for  w^ant  of  capacity  or  for 
want  of  moral  character.  (Scott  v.  K  Bh,  72  Penn.  St.  479  ; 
1  Blackst.  Comm.  429  ;  3L  Bh  v.  Bh  of  Colombia,  5  Wheat 
326.)  There  is  an  obligation  upon  the  plaintiff  to  prove  in 
some  way  lack  of  ordinary  care  ;  and  if  he  does  not  prove  it, 
then  he  has  not  made  out  his  case.  {Fleming  v.  iV^.  -3r. 
Bank,  62  How.  Pr.  179.) 

J.  M.  Landmi  for  respondent.     The  bank  had  power  to 
receive  the  bonds,  either  as  collateral  security  or  as  a  special 
SiCKELs— Vol.  LXXIV.        34 
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deposit  for  safe  keeping.  {Pattiaon  v.  S,  N,  Bank^  80 
N.  Y.  82.)  The  bank  cannot  successfully  claim  that  the  bonds 
were  left  with  the  cashier  as  an  individual  and  not  'with  the 
bank,  and  that  the  cashier  had  no  authority  to  make  the  agree- 
ment for  the  bank.  {Caldwell  v.  M,  BanTc^  64  Barb.  333- 
840;  Story  on  Agency,  §  114;  Griswold  v.  ffaven^  25  N.  Y. 
695 ;  Van  Leu7*en  v.  F.  N.  Bank^  54  id.  671 ;  Pattisoii  v. 
N.  Bank,  80  id.  82 ;  T,  N,  Bank  v.  Boyd,  22  Am.  Kep.  35.) 
The  bonds  having  been  left  with  the  bank  as  collateral  secur- 
ity for  the  payment  of  a  note,  and  after  the  payment  of  the 
note  not  delivered  to  the  plaintiff  upon  demand,  is,  prima  fade 
evidence  of  conversion,  and  the  bank  cannot  excuse  itself 
without  showing  affirmatively  what  had  become  of  them,  or 
some  good  ground  for  not  returning  them ;  the  burden  of 
exculpation  is  upon  the  bank.  {Caldwell  v.  N,  M,  V.  Bank,  64 
Barb.  346  ;  PattUm  v.  S.  JSf.  Bank,  80  N".  Y.  98 ;  Schouler 
on  Bailments,  §  23  ;  Collins  v.  Bennett,  46  N.  Y.  490  ;  F.  N. 
Bank  V.  Zent,  39  Ohio  St.  105 ;  Cutting  v.  Malar,  78  N.  Y. 
454  ;  L,  C  N.  Bank  v.  Smith,  62  Penn.  47  j  Story  on  Bail- 
ments, §  339.)  The  defendant  did  not  exercise  even  ordinary 
care  in  keeping  the  bonds.  {Caldwell  v,  M,  Bamk,  64  Barb. 
383.) 

RuGER,  Ch.  J.  Many  of  the  questions  involved  in  this  case 
are  authoritatively  decided  in  the  case  of  Pattisoiiy.  Syracuse 
National  Bank  (80  N.  Y.  82).  It  is  there  held  that  national 
as  well  as  state  banks  have  authority  to  receive  bonds  and 
other  securities,  gratuitously  and  otherwise,  for  safe  keeping 
and  general  banking  purposes,  from  third  persons,  as  a  cus- 
tomary and  usual  incident  of  the  business  of  banking,  and  that 
where  the  proof  shows  that  the  cashier  has  been  accustomed, 
with  the  knowledge  of  the  directors  of  the  bank,  to  receive 
such  deposits,  it  is  a  question  of  fact  for  the  jury  to 
determine  whether  he  did  so  on  behalf  of  the  bank  or  aa 
an  individual.  It  is  also  plainly  inferable  from  that  case, 
that  private  instructions  given  to  the  cashier  by  other  officers 
of  the  bank  in  relation  to  deposits,  which   are  not   communis 
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cated  to  depositors,  do  not  constitute  any  limitation  upon  the 
liability  of  the  bank  in  case  a  loss  occurs.  (See,  also,  Caldwell 
V.  iT.  JI.  V.  Bk.  64  Barb.  333.)  It  was  further  held  therein 
that  a  bank  is  chargeable  for  the  loss  of  securities,  gratuitously 
kept,  for  gross  negligence  alone,  and  that,  having  lawfully 
received  securities  on  deposit,  it  was  bound  either  to  return 
them  when  called  for,  or  show  some  sufficient  ground  for 
not  doing  so. 

It  is  obvious  that  a  bailee,  wliatever  the  character  of  the 
bailment  may  be,  when  its  purpose  has  been  fully  satisfied  and 
performed,  is  bound,  upon  request,  to  re-deliver  the  thing 
bailed  to  its  lawful  owner.  This  is  necessarily  implied,  in  all 
cases,  from  the  nature  of  the  contract  of  bailment  The 
authorities  are  uniform  to  the  effect  that  such  re-delivery  may 
be  excused  in  the  case  of  a  bailment,  mutually  beneficial  to 
the  parties,  by  proof  that  the  deposit  has  been  lost  or  destroyed 
without  negligence,  or  want  of  such  care  on  the  part  of  a 
bailee  as  prudent  men,  under  similiar  circumstances,  commonly 
take  of  their  own  goods.  In  the  case  of  gratuitous  bailments 
however,  the  bailee  is  liable  only  when  chargeable  with  gross 
neglect.  (Edwards  on  Law  of  Bailment,  p.  7,  et  seq ;  Jones 
on  Bailments,  23.) 

It  necessarily  follows,  from  the  nature  of  the  obligation  and 
the  refusal  to  return  the  property,  that  the  burden  of  showing 
the  circumstances  of  the  loss  rests  upon  the  bailee,  and,  unless 
the  evidence  shows  the  exercise  of  due  care  by  him  according 
to  the  nature  of  the  bailment,  he  will  be  held  responsible  for 
the  breach  of  his  contract  to  return  the  property  bailed.  {Pat- 
terson  v.  Syracuse  Natl,  Bk,^  supra  /  Caldwell  v.  Mohawk 
Bk.  supra  y  Collins  v.  Beiiiieit^  46  N.  Y.  490 ;  Cutting  v. 
Mahlor^  78  N.  Y.  454 ;  Russell  Mfg,  Co.  v.  N.  II,  Steamhoat 
Co.,  50  N.  Y.  121) 

The  sufficiency  of  the  evidence  to  establish  the  exercise  of 
proper  care  will,  generally,  be  a  question  of  fact  for  the  jury 
to  determine  upon  all  of  the  circumstances  of  the  case,  and  the 
question  here  presented  is,  whether,  under  the  circumstances 
proved,  the  jury  was  warranted  in  finding  that  the  defendant 
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"was  negligent  in  exercising  the  degree  of  care  required  for  the 
safe  keeping  of  the  bonds  in  question.  The  proof  showed  that 
the  plaintiff  was  a  merchant  residing  at  Troy  and  a  regular 
tjustomer  of  the  bank  and  in  March,  1883,  left  his  bonds  with 
the  bank  as  collateral  security  for  discounts  made,  and  to  be 
made,  for  him  by  such  bank  upon  notes  signed  by  him  alone, 
and  that  they  were  never  returned  or  offered  to  be  returned 
to  him  by  the  bank.  Discounts  and  renewals  upon  the  security 
of  such  bonds  were  obtained  by  the  plaintiff  from  time  to  time, 
extending  over  a  period  of  nearly  four  years,  when  the  last 
discounted  note  held  by  the  bank  was  paid  by  an  agent  of  the 
plaintiff.  Upon  that  occasion  the  cashier  voluntarily  delivered 
to  the  agent  a  receipt  signed  by  him,  as  cashier,  acknowledg- 
ing that  the  bonds  had  been  received  by  tlie  bank  as 
collateral  security  for  discounts  made  by  it  to  plaintiff 
and  that  all  such  loans  having  been  paid,  the  bonds  were 
retained  for  future  like  use  or  safe  keeping,  subject  to  the 
plaintiff's  order.  Thereafter,  as  theretofore,  the  bank  con- 
tinued to  pay  the  coupons  falling  due  on  the  bonds  to  the 
plaintiff  until  October,  1887.  In  February,  1888,  the  plaintiff 
demanded  the  return  of  the  bonds  and  was  informed  that  they 
could  not  be  found ;  but  no  information  was  afforded  him  in 
respect  to  the  circumstances  attending  their  disappearance  or 
the  mode  by  which  they  had  been  removed,  if  at  all,  from  the 
possession  of  the  bank. 

Upon  the  trial  the  defendant  gave  evidence  tending  to  show 
that  it  was  the  custom  of  the  bank  to  return  securities,  held  as 
collateral,  to  the  owner  upon  payment  of  loans ;  but  that  while 
they  were  so  held  they  were  kept,  with  other  valuable  securi- 
ties belonging  to  the  bank,  in  a  steel  box  inclosed  in  an  iron 
safe,  which  was  inclosed  in  a  vault  The  iron  safe,  as  well  as 
the  steel  box,  had  combination  locks  and  the  combination  upon 
the  steel  box  was  known  to,  the  president  and  cashier  alone, 
and  the  cashier  alone  had  a  key  thereto.  There  was  evidence 
also  given  to  the  effect  that  the  cashier  had  been  in  the  employ 
of  the  bank  for  many  years  and  was  a  man  of  good  reputation, 
until  December,  1887,  when  he  was  removed  from  his  position 
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for  the  alleged  reason  that  he  was  a  defaulter.  Neither  the 
circumstances  nor  the  character  of  the  defalcation  was  shown. 
All  the  bank  officers,  except  the  cashier,  testified  that  they  had 
no  knowledge  of  the  possession  by  the  bank  of  the  bonds  in 
question  or  the  place  where  they  were  kept  after  the  loans 
were  paid,  and  that  they,  respectively,  had  not  abstracted  them 
from  the  bank. 

The  by-laws  of  the  bank  provided  for  the  appointment  by 
its  president,  once  at  least  in  every  three  months,  of  a  commit- 
tee consisting  of  two  members  of  the  board,  who,  together 
with  the  president  and  cashier,  should  constitute  a  committee 
of  examination,  and  who  were  required  to  examine  all  matters 
"  pertaining  to  the  ailairs  of  the  institution  "  and  report  tlie 
same  to  the  board.  In  actual  practice,  examinations  were 
made  only  once  in  six  months  instead  of  three,  and  by  three 
examiners  instead  of  two.  The  examinations  were,  in  fact, 
confined  to  the  securities  owned  by  the  bank,  and  such  as  it 
held  as  collateral  for  unpaid  loans ;  but  the  reports  showed  no 
account  of  such  collaterals  or  of  special  deposits.  The  bank 
was  accustomed  to  receive  special  deposits  for  safe  keeping 
from  its  customers,  which  were  usually  kept  in  the  vault,  but 
no  entry  thereof  was  made  on  the  books  of  tlie  bank,  and 
no  subsequent  examination,  inspection  or  report  in  relation 
thereto  was  ever  made,  or  provided  for  through  the  by-laws, 
except  as  hereinbefore  stated.  Examinations  of  tlie  aflEairs  of 
the  bank  were  also  annually  made  by  a  government  inspector, 
but  they  related  only  to  the  loans,  discounts,  revenues  and 
property  of  the  bank,  and  did  not  include  an  inspection  of  its 
special  deposits  or  unreturned  collaterals.  No  evidence  was 
given  tending  to  show  tlie  cause  of  the  abstraction  or  disap- 
pearance of  the  plaintifPs  bonds,  except  that  inferable  from 
the  circumstances  above  enumerated. 

We  are  of  opinion  that  the  bank,  under  the  circumstances 
of  this  case,  was  not  a  gratuitous  bailee  of  the  bonds,  and  was, 
in  any  view,  liable  for  the  want  of  ordinary  and  reasonable 
care  and  diligence  in  their  custody.  The  bonds  came  into 
its  hands  in  the  usual  course  of  business  as  collateral  security 
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for  loans  to  a  customer,  and  it  liad  never  relieved  itself 
of  the  liability  thereby  incurred  by  returning,  or  offering 
to  rctum,  them  to  their  owner.  On  tlie  contrary,  it  agreed, 
througli  its  proper  financial  agent,  to  continue  as  their  custo- 
dian for  the  purposes  for  which  they  had  theretofore  been 
employed.  The  making  of  such  a  contract  was  clearly  within 
the  power  of  the  officer  charged  with  the  duty  of  negotiating 
loans  and  discounts,  as  one  of  tlie  necessary  incidents  of  the 
business  he  was  employed  to  perform.  The  extension  of  lines 
of  discount  and  credit  to  persons  engaged  in  business  upon  stipu- 
lated securities,  is  one  of  the  most  common  features  of  bank- 
ing, and  it  must  often  happen  that  such  loans  are  from  time  to 
time  wholly  or  partially  paid  and  satisfied.  But  we  think 
this  fact  would  not  change  the  character  of  the  liability  of  the 
bank  in  respect  to  the  safe  keeping  of  such  securities.  Inter- 
vals of  days,  weeks  and  months  may  frequently  elapse  between 
discounts,  and  it  would  be  quite  absurd  to  hold  that  during 
these  periods  the  bank  occupied  any  other  relation  to  its 
customer  than  that  of  custodian  of  his  bonds  for  purposes 
deemed  mutually  beneficial  to  both  parties.  The  arrangement 
contemplated  a  course  of  business  which  was  to  continue  for 
an  indefinite  period,  and  the  notion  that  the  bank  was  respon- 
sible for  the  safe  keeping  of  the  customer's  securities  so  long 
only  as  particular  loans  were  running,  is  founded  upon  too 
narrow  a  view  of  the  obligation  of  the  bank.  The  contract, 
under  which  the  bank  held  the  bonds,  extended  from  the  time 
of  their  reception  until  they  were  finally  returned  to  the 
depositor,  and  its  liability  remained  unchanged  so  long  as  the 
contract  was  in  force.  This  contnvct  enured  to  the  mutual 
l)enefit  of  the  j)arties,  as  it  afforded  the  depositor  ready  facilities 
for  raising  money,  and  to  the  bank  the  profits  of  the  business, 
the  retention  of  its  customer,  and  adequate  security  from  loss 
in  the  transaction  of  its  business. 

Having  arrived  at  the  conclusion  that  the  bank  was  not  a 
gratuitous  bailee,  but  received  a  compensation  for  the  bailment, 
it  follows  that  it  was  chargeable  with  the  exercise  of  a  high 
degree  of  care  in  their  keeping. 
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It  is  not  important  in  this  case  to  consider  with  critical 
accuracy  the  difference  between  the  various  degrees  of  care 
required  as  to  the  several  kinds  of  ]>aihnents,  inasmuch  as  the 
evidence  authorized  the  jury  to  find  that  the  defendant  omitted 
tlie  exercise,  not  only  of  a  high  degree  of  care,  but  also  of  that 
denominated  ordinarv  or  reasonable  care.  The  test  of  what 
is  regarded  as  gross  negligence  or  a  want  of  the  highest  degree 
of  care,  by  a  bailee,  as  stated  in  the  case  of  Foster  v.  Essex 
Bank  (17  Mass.  499),  a  leading  case  in  this  country  upon 
the  doctrine  of  the  non-liability  of  banks  to  special  depositors, 
is  *^  that  degree  of  care  which  is  necessary  to  avoid  the  impu- 
tation of  bad  faith,  is  measured  by  the  carefulness  which  the 
depositary  uses  towards  his  own  property  of  a  similar  kind." 
Ordinary  neglect  is  said  in  the  same  case  to  be,  according  to 
Sir  William  Jones,  "  such  as  would  not  be  suffered  by  men  of 
conmion  prudence  or  discretion." 

While  it  is  held  in  tliis  state  tliat  the  fact  that  the  bailee's 
property  is  also  stolen  at  tlie  same  time  as  that  of  the  bailor, 
does  not  furnish  conclusive  evidence  of  the  exercise  of  ordi- 
nary care  {Patterson  v.  Syracuse  BcviK)^  yet  it  is  the  imiform 
doctrine  of  the  cases  that  evidence  of  a  want  of  such  care  as 
the  bailee  generally  bestows^  upon  his  own  property  is  strong 
and  persuasive  evidence  of  negligence  on  his  part  with  respect 
to  the  property  bailed.  We  have  been  unable  to  discover  in 
the  evidence  before  us  proof  of  the  exercise  of  reasonable  care 
by  the  bailee  in  the  custody  and  keeping  of  the  bonds  after 
the  loans  were  discharged.  Wherever  they  might  have  been 
kept  while  the  loans  were  pending,  or  whoever  might  then 
have  been  charged  with  their  custody,  after  that  time,  no 
effort  or  precaution  seems  to  have  been  adopted  by  the  bank 
to  identify  and  protect  the  property  from  misappropriation  by 
its  officers  and  clerks.  So  far  as  appears,  any  or  all  of  the 
employes  of  the  bank  could  at  any  time  have  abstracted  what 
the  bank  termed  special  deposits,  and  would  ]iave  been  prac- 
tically safe  from  discovery  or  detection,  except  by  accident  or 
chance,  for  an  indefinite  period  of  time.  A  course  of  busi- 
ness affording  such  opportunities  to  falli])le  guardians,  presents 
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an  irresistible  temptation  to  use  the  property  under  their  con- 
trol for  illegal  purposes,  and  usually  results  in  the  loss  of  the 
securities  thus  exposed.  {First  Nat  Bank  v.  Ocean  Nat, 
Bank,,  60  N.  Y.  278.)  While  the  bank  protected  its  own 
property  from  loss  or  embezzlement  through  its  employes  by 
entries  in  its  books  as  to  its  amount  and  character,  and  by  fre- 
quent examinations  ascertained  its  safety  and  condition,  no 
such  precautions  were  taken  with  reference  to  the  property 
of  customers  left  in  its  possession.  No  precaution  whatever, 
either  by  keeping  a  record  of  such  securities  and  thus  facili- 
tating the  tracing  and  recovery  of  them  in  case  of  loss,  or 
examinations,  inspections  or  inquiry  in  relation  thereto,  were 
resorted  to  or  provided  for  by  the  defendant,  but  they  were 
left  exposed  wholly  to  the  self-restraint  and  unguarded  con- 
trol of  those  having  opportunity  to  take  them.  {Caldwell  v. 
Mohawk  Nat,  Bank,,  sujyra?) 

The  claim  that  immediately  upon  the  payment  of  the  loans, 
for  whose  security  the  bonds  were  held,  the  bank  could  abandon 
their  possession  to  the  officer  receiving  payment  thereof  without 
incurring  liability  to  tlieir  owner,  is  too  fallacious  to  need  serioua 
refutation.  We  think  the  case  fails  to  show  tlie  exercise  of  rea- 
sonable care  by  the  bank  in  the  keeping  of  these  bonds.  A  board 
of  directors  which  leaves  the  custody,  control  and  management 
of  its  securities  and  property  to  a  single  officer,  no  matter  how 
high  may  be  his  character  and  reputation,  for  a  long  space  of 
time  without  supervision,  examination  or  inquiry,  is  justly  sub- 
ject to  the  charge  of  negligence  in  the  performance  of  its 
duty.  It  is  said  in  Morse  on  Banking  (p.  77),  as  to  the  duty 
of  directoi-s  of  banks,  that  they  '•  are  bound  to  constant  activity 
and  thorough  acquaintance  with  the  daily  course  of  the  affaira 
and  dealings  of  the  institution.  It  is  their  duty  to  make  this, 
acquaintance  so  tliorough  that  no  officer  can  continue  long  and 
consistently  to  usurp  a  function  of  any  degree  of  importance 
whatever  without  their  knowledge."  It  is  further  said  on  page 
eighty-four,  in  relation  to  the  duty  of  a  board  of  directors  in 
supervising  the  conduct  of  the  officers  of  a  bank,  that  if  such 
officers  had  borne  bad  character,  or  had  circumstances  of  su&- 
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picion  or  demanding  inquiry  come  to  the  knowledge  of  the 
board,  or  liad  the  board  for  any  reason  been  unwilling  to  trust 
their  own  property  with  them  in  the  same  manner  in  which 
they  trusted  the  property  of  the  bank,  a  case  might  have  been 
made  for  holding  the  bank  liable  for  a  loss  occuring  to  a  special 
depositor. 

It  was  said  by  the  late  Chief  Judge  Church  in  Cutthi^f  v. 
Mahlor  (78  N.  Y.  460),  that  "  a  corporation  is  represented  by 
its  trustees  and  managers ;  their  acts  are  its  acts,  and  tliei^ 
neglect  its  neglect.  The  employment  of  agents  of  good  char*- 
acter  does  not  discharge  their  whole  duty.  It  is  misconduct 
not  to  do  this,  but  in  addition  they  are  required  to  exercise 
such  supervision  and  vigilance  as  a  discreet  person  would  exer- 
cise over  his  own  affairs.  The  bank  might  not  be  liable  for  a 
single  act  of  fraud  or  crime  on  the  part  of  an  officer  or  agent, 
while  it  would  be  for  a  continuous  course  of  fraudulent  prac*- 
tice.  *  *  *  Here  were  no  supervision,  no  meetings,  no 
examination,  no  inquiry.  *  *  *  A  system  of  management 
of  a  banking-house,  in  which  such  conduct  of  its  officers  wafi 
permitted,  was  a  breach  of  duty  and  grossly  negligent  towards 
its  dealers,  and  persons  having  stocks  and  bonds  in  itft 
keeping." 

This  language  is  peculiarly  applicable  to  this  case  and  cor- 
rectly states  the  rule  by  which  tlie  evidence  for  the  defense 
should  be  considered.  That  evidence  utterly  fails  to  show  the 
exercise  of  that  degree  of  care  which  it  bestowed  upon  its 
own  property,  or  the  circumstances  attending  the  loss  of  th^ 
bonds,  from  which  such  care  might  be  inferred,  and  fully 
supports  the  verdict  of  the  jury.  The  defaulting  cashier  was 
not  called  to  explain  their  disappearance  or  to  state  whether 
he  took  them  or  not,  and  no  explanation  was  given  why  \\h 
was  not  so  called.  He  was  the  agent  whom  the  bank  haA 
employed  as  the  custodian  of  its  funds  and  represented  it  in 
its  ti-ansactions  with  the  public  and,  in  the  absence  of  other 
sufficient  evidence  of  their  loss,  we  think  it  was  the  duty  of 
the  bank,  if  it  was  able  to  do  so,  to  produce  this  witness  for 
examination  on  the  trial,  and,  in  the  absence  of  such  testi- 
SicKEi^— Vol.  LXXIV.        35 
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mony,  the  jury  might  well  have  found  that  the  defendant 
had  not  sufficiently  shown  that  the  bonds  were  lost  without 
neglect  on  its  part.  The  evidence  was  insufficient  to  establish 
as  a  proposition  of  law  that  the  cashier  had  stolen  the  bonds 
or  that  they  were  appropriated  by  him,  and  it  was  a  possible 
explanation  or  solution  of  their  non-delivery,  that  they  liad 
been  inadvertently  mislaid  or  delivered  to  another  depositor 
by  some  officer  of  the  bank  or  were  used  by  the  cashier  in 
the  business  of  the  bank,  or  appropriated  by  the  defaulting 
cashier  after  his  misconduct  had  been  discovered. 

We  think  the  charge  of  the  court  was  not  justly  subject  to 
criticism  in  respect  to  remarks  made  relative  to  the  degree  of 
care  required  of  tlie  bank  to  relieve  itself  from  liability  to  the 
plaintifls. 

Under  the  principles  governing  the  case  hereinbefore  laid 
down,  the  bank  was  liable  for  an  omission  to  exercise  ordinary 
and  reasonable  care  in  protecting  the  property  of  its  cus- 
tomers, and  such  care,  we  think,  excludes  the  conmiission  of 
ajuy  act  of  negligence  by  the  bailee. 

In  pursuance  of  these  views  the  judgments  of  the  courts 
below  should  be  affirmed. 

All  concur.  Gray,  J.,  in  result. 

Judgment  affirmed* 


Lucy  F.  Wyman,  as  Administratrix,  etc..  Respondent,  v.  The 
Phcemx  Mutual  Life  Insurance  Company,  of  Hartford, 
Connecticut,  Appellant. 

In  an  action  upon  a  policy  of  insurance  on  tlie  life  of  W.,  non-payment  of 
premium,  due  October  25,  1884,  was  pleaded  as  a  defense.  The  policy 
contained  a  clause  declaring  that  the  agents  of  the  company  *'have  no 
power  to  waive  or  postpone  payment  of  premium,  or  to  accept  payment 
after  it  becomes  duo."  It  appeared  that  on  July  1,  1884,  W.  wrote  to 
defendant  as  to  how  large  a  paid-up  policy  it  would  give  him.  Defend- 
ant answered  stating  the  then  present  value  of  the  policy,  and  what  it 
would  be  in  October,  adding  that  G.,  its  general  agent,  "will  give  you 
further  information,  or  you  can  write  here."    The  day  the  premium 
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became  due  a  son  of  W.  called  on  G.  and  told  him  his  father  had  con< 
eluded  to  take  a  paid-up  policy,  and  then,  supposing  that  a  payment  of 
the  premium  was  a  necessary  step,  oflfered  to  G.  the  amount  in  cash.  G. 
said  that  payment  of  the  premium  was  not  necessary  to  entitle  W.  to  a 
paid-up  policy,  but  advised  the  continuance  of  the  existing  policy,  and 
suggested  the  witness  should  talk  the  matter  over  with  his  father  and  let 
him  decide,  adding  that  he  could  come  in  and  pay  the  premium  at  any 
time  within  a  week  or  ten  days.  On  November  8d,  G. ,  describing  him- 
self as  "manager  "  and  his  office  as  a  **  branch  office,"  acknowledged  the 
receipt  of  the  policy  in  question  "  to  be  replaced  by  paid-up  policy  fti  such 
amount  as  has  been  agreed  upon,"  and  added:  ''Time  extended  thirty 
days  in  which  to  reach  a  decision  with  regard  to  taking  paid-up  policy." 
It  also  appeared  that  G.  had  many  times  accepted  premiums  from  the 
assured,  after  their  maturity,  under  circumstances  which  fairly  charged 
defendant  with  knowledge  of  the  fact,  and  made  their  acceptance  of  the 
money  a  ratification  of  waiver  by  the  agent.  W.  died  November  8th, 
and  two  days  later  his  son  paid  to  G.  the  premium,  receiving  a  receipt 
therefor.  The  trial  court  du-ected  a  verdict  for  defendant.  Held,  error; 
that  the  assured  was  authorized  in  assuming  that  G.  had  authority  to 
continue  and  carry  out  the  negotiation  for  an  exchange  of  policies  as 
broad  and  effective  as  that  of  the  home  office,  and  had  special  authority 
so  far  as  this  policy  was  concerned  to  waive  prompt  payment;  that  the 
default  was  occasioned  by  the  acts  of  such  agent;  and  that  it  could  not 
be  said  as  matter  of  law  that  there  was  no  waiver. 

(Argued  January  15,  1890 ;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1889,  which  reversed  a  judgment  in  favor  of 
defendant  entered  upon  a  verdict  directed  by  the  court,  and 
reversed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts  are  suflSciently  stated 
in  the  opinion. 

Thomas  Thacher  for  appellant.  Plaintiff  failed  to  prove  a 
cause  of  action.  (Code,  §  5Ji3 ;  Wyman  v.  P,  M.  Ins,  Co.y 
45  Hun,  184;  Moehner  v.  K  Z.  Ins,  Co.,  63  N.  Y.  104; 
Wheels  V.  C,  M,  L.  Ins,  Co,,  82  id.  543 ;  IloweU  v.  K  L. 
Ins,  Co,,  44  id.  281 ;  Bogardus  v.  N,  Y.  Z.  Ins,  Co,,  101  id. 
328,  334,  335 ;  Attorney-General  v.  C,  L,  Ins,  Co,,  93  id.  73; 
Sidenberg  v.  Ely,  90  id.  266 ;  Simpson  v.  French,  26  How. 
Pr.  464 ;  Robertson  v.  M,  Ins,  Co,,  88  N.  Y.  541 ;  Marvin  v. 
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l?i^.  Co.,  16  Hun,  494;  Jiij}L'f/  v.  In^.  Co.,  30  K  Y.  136,- 
TJnderwood  v.  Lis.  Co.,  57  id.  500 ;  Marvin  v.  U.  T.  In^^. 
Co.,  80  id.  282 ;  85  id.  278 ;  Ins.  Co.  v.  WilUnsmi,  13  Wall. 
222 ;  MerseroAi  v.  P.  M.  L.  Ins.  Co.,  ^^  N.  Y.  249 ;  Brown  v. 
M.,  etc.,  Ins.  Co.,  13  Ins.  L.  J.  208 ;  Davis  v.  M.,  etc.,  Ins. 
Co.,  13  Blatch.  462 ;  ^\alsh  v.  //.  Ins.  Co.,  73  K  Y.  5 ;  Both 
ertson  v.  M.  Ins.  Co.,  88  id.  541 ;  Bennecke  v.  C.  M.  Ins.  Co.^ 
105  U.  S.  355 ;  Loiner  v.  Meeker,  25  N.  Y.  361.)  The-e 
was  no  error  in  the  exclusion  of  testimony.  (1  Greenl.  on 
Ev.  §§  113,  114;  Anderson  v.  li.  B.  Co.,  54  N.  Y.  334; 
Code,  §  844;  Laws  of  1845,  chap.  195  ;  Laws  of  1867,  chap. 
557 ;  Bowen  v.  StUlwell,  9  Civ.  Pro.  Rep.  277 ;  WiUia^ns  v. 
Waddell,  5  id.  193 ;  Ilobart  v.  Ilobart,  62  N.  Y.  83 ;  Wilson 
V.  Munoz,  6  Civ.  Pro.  73 ;  Severn  v.  j^at.  Bank,  18  Hun, 
228 ;  Lobdell  v.  LohdeU,  36  N.  Y.  327 ;  Nearpass  v.  Gil- 
mam,,  16  Hun,  121 ;  Dwight  v.  Itis.  Co.,  102  N.  Y.  341 ;  Dams 
V.  Gwynne,  57  id.  676;  White  v.  Hoyt,  73  id.  512;  Under- 
Mil  V.  Vandervoort,  56  id.  242.) 

Sam,uel  Greenhaum  for  respondent.  The  non-payment  of 
the  October  premium  was  waived  by  the  defendant.  {Palnier 
V.  P.  M.  L.  Ins.  Co.,  84  N.  Y.  63 ;  Dean  v.  A.  Z.  Ins.  Co.^ 
62  id.  642 ;  Bodine  v.  E.  F.  Ins.  Co.,  51  id.  117;  Titus  v. 
G.  F.  Co.,  81  id.  419 ;  Bohertsoii  v.  Jf.  L.  Ins.  Co.,  93  id. 
544.)  A  waiver  need  not  be  based  upon  a  new  consideration 
in  order  to  be  binding.  {Prentice  v.  K.  L.  Ins.  Co.,  77  N.  Y. 
483 ;  Goodwin  v.  M.  L.  Ins.  Co.,  73  id.  480 ;  Burk  v.  H.  Ins. 
Co.,  80  id.  108-112 ;  Titxis  v.  G.  F.  Ins.  Co.,  81  id.  410-419.) 
The  defendant  is  estopped  from  asserting  that  the  general 
agent  had  no  authority  to  accept  premiums  after  premium 
days.  {Attorney-General  v.  C,  Z.  Ins.  Co.,  33  Hun,  138 ; 
Whitehead  v.  N.  T.  L.  Ins.  Co.,  102  K  Y.  156 ;  Meyer  v. 
K.  L.  Ins.  Co.,  73  id.  516.)  It  is  a  question  of  fact  to  be  sub- 
mitted to  the  jury  as  to  whether  the  general  agent  had  author- 
ity to  execute  the  memorandum,  and  as  to  what  the  intention 
of  that  exhibit  was  under  all  the  circumstances.  {StiU/wdl  v. 
Carpenter,  2  Abb.  [N.  C]  238 ;  Nicholson  v.  Connor,  8  Daly, 
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22 ;  Elwood  v.  7t^.  V,  T,  Co.,  45  T^ .  Y.  553 ;  Eavanagh  v. 
WiUori,  70  id.  177 ;  Gildersleeve  v.  Landon,  73  id.  609 ;  WoU- 
fahrt  V.  Beckert,  92  id.  490.)  The  defendant  failed  to  com- 
ply with  the  Laws  of  1 877,  chapter  321.  (Ptielan  v.  N,  M. 
Z.  Ins,  Co.,  113  N.  Y.  147;  Carter  v.  B.  L.  Lis.  Co,,  110 
d.  15.) 

Finch,  J.  This  action  was  upon  a  policy  of  life  insurance. 
The  defense  asserted  the  non-payment  of  the  premium  which 
fell  due  on  the  25th  of  October,  18S4.  For  that  reason  the 
trial  judge  ordered  a  verdict  for  the  defendant,  but  tlie  judg- 
ment entered  thereon  was  reversed  by  the  General  Term 
whose  decision  we  are  now  required  to  review. 

There  is  not  the  least  doubt  as  to  the  circumstances  under 
which  payment  of  the  premium  was  postponed.  Some  time 
before  its  maturity  the  assured  was  considering  the  prudence 
of  surrendering  the  policy  to  the  insurer  and  taking  a  paid-up 
policy  in  exchange  for  the  amount  of  its  surrender  value. 
Having  that  possible  purpose  in  view,  he  wrote  to  the  com- 
pany inquiring  for  what  amount  a  paid-up  policy  would  be 
given  in  exchange.  This  was  on  the  3d  of  July,  1884. 
Four  days  later  the  company  sent  an  answer  stating  the  then 
present  value  of  the  policy  and  also  what  it  would  be  in  the 
ensuing  October,  and  adding :  "  Dr.  A.  W.  Goodale,  general 
agent,  at  153  Broadway,  will  give  you  further  information,  or 
you  can  write  here."  The  assured  was  justified  in  assuming 
from  the  reference  thus  made  that  the  general  agent  had 
authority  to  continue  and  carry  out  tlie  negotiation  for  an 
exchange  of  policies  as  broad  and  effective  as  that  of  the 
home  office.  It  left  the  assured  to  choose  between  the  two  in 
the  further  prosecution  of  his  purpose.  There  the  matter 
seems  to  have  rested  until  the  October  premium  became  due. 
On  the  day  of  its  maturity  a  son  of  the  at^sured  testifies  that 
he  called  upon  the  general  agent  at  his  oflice  in  New  York 
and  told  him  that  liis  father  had  concluded  to  take  a  paid-up 
policy,  and  then,  acting  on  the  supposition  that  a  payment  of 
the   premium  due  was  a  step    necessary    to  the  intended 
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exchange,  offered  to  the  agent  in  money  the  amount  of  that 
premium.  The  agent  advised  a  continuance  of  the  existing 
policy  and  urged  reasons  against  the  substitution  proposed. 
He  said  that  payment  of  the  premium  was  not  necessary  to 
entitle  the  assured  to  a  paid-up  policy,  but  suggested  that 
the  son  should  go  liome  and  talk  the  matter  over  with  hig 
father  and  let  him  decide  in  view  of  the  suggestions  which 
had  been  made.  Of  course  that  involved  delay,  and  raised 
the  question  of  what  should  be  done  about  the  premium  due 
and  which  had  been  tendered.  On  that  subject  the  fgent 
said  that  the  assured  could  come  in  at  any  time  within  a  week 
or  ten  days  and  it  would  be  all  right.  In  this  way  the  pay- 
ment of  the  premium  was  prevented  by  the  act  and  advice  of 
the  general  agent  to  whom  the  company  had  referred  the 
assured  for  further  information  on  the  subject  of  the  medi- 
tated exchange.  On  the  eighth  of  November  the  assured  died, 
and  two  days  later  the  son  called  at  the  office  of  the  general 
agent,  paid  the  premium  and  took  a  receipt,  the  agent  saying : 
"  Your  father  has  concluded  to  continue  the  policy."  This 
evidence  warranted  a  conclusion  that  the  premium  due  was 
tendered  to  the  company  but  was  not  accepted  through  the 
interference  of  its  general  agent,  who  explicitly  waived  its 
immediate  pajnnent  and  consented  to  receive  it  whenever  the 
question  of  a  paid-up  policy  should  be  so  settled  as  to  make 
the  payment  of  the  premium  necessary.  This  view  of  the 
transaction  is  supplemented  by  written  evidence  tending  in 
the  same  direction.  On  the  third  of  Novembef  the  general 
agent,  describing  himself  as  "manager"  and  his  office  as  a 
"branch  office,"  acknowledged  the  receipt  of  the  policy  in 
question  "  to  be  replaced  by  paid-up  in  such  amount  as  has 
been  agreed  upon,"  and  adds  at  the  end  of  the  memorandum : 
"  Time  extended  thirty  days,  in  which  to  reach  a  decision  with 
regard  to  taking  paid-up  policy."  The  evidence,  therefore, 
makes  it  very  clear  that  the  default  which  occurred  was  a 
default  occasioned  by  the  act  of  the  general  agent  of  the  com- 
pany. The  premium  was  tendered  on  the  day  it  matured  ;  it 
was  not  accepted  as  needless  to  a  paid-up  policy,  but  the  advice 
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and  argument  of  the  general  agent  was  employed  to  reverse 
the  purpose  of  the  assured,  and  induce  him  to  keep  the  old 
policy  in  life,  and  time  was  given  him  to  choose.  The  power 
to  choose  implied  the  waiver  of  any  forfeiture  and  the  con- 
tinued validity  of  the  policy ;  and  so  it  happens  that  the  default 
upon  which  the  company  relies  is  a  default  occasioned  and  pr6* 
duced  not  by  any  neglect  of  the  assured,  but  by  the  affirmative 
act  of  the  general  agent  to  whom  the  assured  had  been  for- 
mally referred.  Passing  by  the  inquiry  whether  the  company 
could  avail  itself  of  a  default  so  occasioned,  it  is  at  least  certain 
that  there  was  a  waiver  by  the  agent  of  .the  premium  which 
matured,  the  effect  of  which  can  only  be  averted  by  an  utter 
want  of  authority  in  the  agent  himself. 

The  policy  contained  the  common  clause  restricting  th^ 
authority  of  all  agents  of  the  company,  and  denying  to  them 
power  "  to  waive  or  postpone  payment  of  premiums,  or  to 
accept  it  after "  it  becomes  due,  and  upon  those  provisions 
duly  communicated  to  the  assured  the  company  relies. 

Two  circumstances  furnish  an  answer  and  raise  a  question 
of  fact  over  the  agent's  authority.  It  was  proved  that  he  had 
many  times  accepted  the  premiums  of  the  assured  after  their 
maturity  and  under  circumstances  which  fairly  charged  the 
company  with  knowledge  of  the  facts,  and  made  their  accept- 
ance of  the  money  a  mtification  of  the  waiver  of  prompt  pay- 
ment by  the  agent.  The  assured  had  a  right  to  infer  that 
special  permission  had  been  given  the  general  agent  to  act  iti 
that  manner  at  least  with  reference  to  that  policy.  The  notice 
given  contemplated  that  an  agent  might  have  such  special 
permission,  and  when  the  company,  with  knowledge  of  what 
he  was  doing,  ratified  his  repeated  extensions  of  time  and 
waivers  of  prompt  payment,  it  became  as  to  the  assured  a 
special  permission  and  a  grant  of  authority  so  to  act.  Kely- 
ing  upon  that  authority,  the  assured  entered  into  an  arrangie^ 
ment  by  which,  in  consideri:I:ion  of  the  waiver  by  the  agent 
and  the  extension  of  time  within  which  to  pay,  the  assured 
became  bound  within  that  time  either  to  pay  the  deferred 
premium  or  take  out  a  paid-up    policy  for  the    specified 
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amount.  That  was  his  implied  promise,  and  each  promise 
was  the  consideration  for  the  other.  {Homer  v.  Guardia/n 
MuL  Life  Ins.  Co,^  67  N.  Y.  483.)  And  this  view  of  the 
situation  is  materially  strengthened  by  the  act  of  the  com- 
pany already  referred  to  which  gave  to  the  assured  a  choice 
to  continue  his  negotiations  for  a  paid-up  policy  with  the 
home  office  or  the  general  agent  in  New  York.  He  was  jus- 
tified in  inferring  that  the  general  agent  was  armed  with  as 
much  authority  in  the  conduct  of  tliose  negotiations  as  tlie 
home  oflSce  itself.  I  think,  theretore,  that  it  cannot  be  said 
as  matter  of  law  there  was  no  valid  waiver,  and  so  the  reversal 
by  the  General  Term  was  right. 

That  judgiaent  should  be  affirmed,  and  judgment  absolute 
for  the  plaintiff  be  rendered  upon  the  stipulation  with  costs. 

All  concur. 

Judgment  accordingly. 
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J.  EmmeTt  Wells,  as  Executor,  etc.,  Respondent,  v.  The 

Town  of  Salina,  Appellant. 

The  powers  of  towns,  and  it  seems  other  municipal  corporations  organized 
for  governmental  purposes,  are  limited  and  defined  by  the  statutes  under 
which  they  are  constituted;  they  possess  only  such  powers  as  are 
expressly  conferred  by  statute  or  necessarily  implied. 

Towns  have  no  general  power  to  borrow  money  for  municipal  purposes  or 
to  pay  town  charges,  but  it  se^ms  it  is  the  policy  of  the  law  that  such 
Qharges  shall  be  met  by  taxation,  and  a  tow^n  may  not  be  made  liable  for 
money  borrowed  on  its  credit  simply  because  it  has  been  applied  for 
town  purposes. 

jjln  action  having  been  commenced  by  certain  taxpayers  of  the  town  of  S. 
in  their  own  behalf  and  that  of  other  taxpayers  to  restrain  the  enforce 
ment  of  certain  town  bonds,  and  to  have  the  law  under  which  they  were 
issued  adjudged  unconstitutional,  a  resolution  was  adopted  at  an  annual 
town  meeting  authorizing  the  supervisor  of  the  town,  on  consent  of 
the  plaintiffs  in  said  action,  to  assume  control  thereof,  prosecute  it  to  a 
final  determination  and  pay  all  the  expenses;  and  for  that  purpose  to 
borrow  on  the  credit  of  the  town  all  sums  of  money  needed.  The  super- 
visor, acting  in  accordance  with  the  resolution,  borrowed  money  on  the 
credit  of  the  town,  giving  its  notes  therefor,  which  money  was  used  for 
the  purpose  specified.     In  an  action  upon  the  not^s,  ?u'ld,  that,  assuming 
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the  electors  of  the  town  had  power  to  authorize  its  supervisor  to  take 
control  of  the  pending  action;  also,  that  it  might  be  treated  as  if  com- 
menced in  the  name  of  the  town  or  its  supervisor,  and  that  said  electors 
had  power  to  direct  money  to  be  raised  for  prosecuting  that  action,  still 
this  action  was  not  maintainable. 
The  authorities  upon  the  subject  of  the  power  of  municipal  corporations  to 
borrow  money  collated. 

(Argued  January  17,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supremo 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  July  2,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiflE  entered  upon  a  decision  of  the  court  on  trial  at  circuit 
without  a  iurv. 

In  the  year  1870  the  town  of  Salina,  under  chapter  570  of 
the  Laws  of  1868,  issued  its  bonds  to  the  amount  of  $120,000, 
payable  twenty  y^ars  thereafter,  with  interest  at  seven  per 
cent,  payable  on  the  first  days  of  August  and  February  of  each 
year.  By  the  tenns  of  section  4  of  the  act  of  1868,  the  railroad 
commissioner  of  the  town,  an  officer  created  under  section  1 
of  the  act,  was  required  "  to  report  to  the  board  of  supervisors 
of  the  county  wherein  said  town  or  village  is  situated,  within 
three  days  after  the  commencement  of  their  regular  session  in 
each  year,  the  amount  of  money  required  to  pay  the  principal 
and  interest  on  the  l>onds  thus  issued,  due  or  to  become  due 
and  payable  during  the  next  ensuing  year,  after  deducting 
any  sums  received  as  dividends  on  the  stock  of  said  company, 
held  by  said  town  or  village,  which  must  be  first  applied  to 
the  payment  of  such  principal  and  interest ;  and  the  said  board 
of  supervisors  shall  thereupon  cause  to  be  assessed,  levied  and 
collected  upon  such  of  the  real  and  personal  property  of  the 
said  town  or  village  at  the  same  time  and  in  the  same  manner 
as  other  taxes,  such  amount  of  money  as  shall  be  thus  reported 
as  necessary  to  pay  such  principtl  and  intercvst,  and  such 
amount  when  collected  shall  be  paid  and  applied  by  the  com- 
missioners to  the  payment  of  the  said  principal  and  interest  of 
the  bonds  aforesaid." 

In  pursuance  of  this  provision  the  railroad  commissioner  of 
the  town  of  Salina,  with  moneys  raised  for  that  purpose,  paid 
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the  interest  upon  the  bonds  as  it  became  due  to  and  including 
August  1,  1880.  On  December  1,  1880,  he  presented  to  flie 
clerk  of  the  board  of  supervisors  a  report  directed  to  the  board, 
in  which,  in  conformity  with  the  provisions  of  the  act,  he 
stated  the  amount  required  to  pay  the  principal  and  interest  to 
become  due  during  the  next  ensuing  year.  That  report  was 
taken  by  the  supervisor  of  Salina  and  no  action  was  taken 
thereon  by  the  board  of  supervisors.  On  the  27th  of  Jan- 
uary, 1881,  Francis  Alvord,  who  was  then  supervisor  of  tlie 
town,  and  Leman  B.  Pitcher,  commenced  an  action  as  indi- 
viduals and  taxpayers,  in  behalf  of  themselves  and  all  other 
taxpayers  of  the  town  who  might  come  in  and  contribute  to 
the  expense  of  the  action,  against  various  of  the  bondholders 
and  the  railroad  commissioner  of  the  town,  to  restrain  the 
latter  from  performing  the  acts  required  of  him  by  the  statute 
and  the  former  from  enforcing  their  securities.  At  the  same 
time  an  injunction  was  sei-ved  upon  the  defendants  restraining 
the  railroad  commissioner  from  paying  any  of  the  bonds  or 
coupons  and  from  taking  any  measures  for  raising  money  for 
the  payment  of  such  interest.  Judgment  was  demanded  in 
that  action,  among  other  things,  that  the  bonds  mentioned  in 
the  complaint  be  declared  void  and  surrendered  up  to  be  can- 
celed ;  that  all  the  proceedings  for  issuing  the  bonds  be 
adjudged  invalid  and  void;  that  the  statute  under  which 
they  were  issued  be  declared  unconstitutional  and  void; 
that  the  defendants  be  enjoined  from  selling,  transferring 
or  disposing  of  any  of  said  bonds  in  their  possession,  cus- 
tody or  control  during  the  pendency  of  the  action  and 
until  the  further  order  of  the  court,  without  giv^ing  to  the 
purchaser  or  purchasers  thereof  notice  of  the  pendency  of  the 
action. 

The  next  annual  meeting  of  the  town  of  Salina,  after  the 
commencement  of  that  action,  was  held  on  February  15, 1881, 
and  a  resolution  was  there  duly  adopted  which,  after  reciting 
the  commencement  of  the  action  by  Alvord  and  Piteher  as 
taxpayer  of  the  town  of  Salina  on  behalf  of  themselves  and 
all  other  taxpayers  of  the  town  who  would  contribute  to  the 
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expenses  of  the  action,  requested,  autliorized  and  required  the 
supervisor  of  the  town  and  his  successor  or  successors  in 
office,  "  to  assume  the  direction  and  conduct  of  such  action 
and  the  prosecution  of  the  same,  if  permitted  by  said  plain- 
tiffs, and  to  prosecute  the  same  to  a  final  judgment,  and  to  pay- 
all  the  expense  of  such  prosecution,  and  to  employ  counsel 
and  to  borrow  upon  the  credit  of  the  town  all  such  sums  of 
money  from  time  to  time  as  may  be  necessary  for  the  prosecu- 
tion of  said  action."  At  a  town  meeting  held  in  February^ 
1882,  another  resolution  was  adopted  "  authorizing  and 
requiring  the  supervisor  to  borrow  on  the  credit  of  the  town: 
not  to  exceed  $8,400,  the  amount  so  raised  by  him  to  be  used 
in  his  discretion  for  the  payment  of  the  expense  already 
incurred,  by  the  litigation  then  pending,  for  the  purpose  of 
setting  aside  and  cancelling  the  bonds  issued  by  the  town,  in 
aid  of  the  Syracuse  Northern  Eailroad  Company,  and  for  the 
purpose  of  defending  the  same  against  any  suit  or  proceeding 
which  might  be  brought  against  the  town;  and  the  town 
board  was  authorized  and  required  to  put  that  amount  into 
the  abstract  of  town  accounts,  to  be  presented  to  the  board  of 
supervisors  at  its  next  annual  session,  to  be  levied  on  the  town 
with  other  taxes." 

In  pursuance  of  the  first  resolution,  for  the  purpose  of 
raising  money  to  defray  the  expenses  of  that  action,  the  super- 
visor, on  behalf  of  the  town,  made  three  promissory  notes,  one 
dated  March  9, 1881,  for  $1,500,  one  dated  December  21, 1881, 
for  $500,  and  one  dated  December  31,  1881,  for  $1,500 ;  and 
in  pursuance  of  both  resolutions  he  made  another  note  for 
$500,  dated  April  29,  1882.  Upon  these  notes  $4,000  wa* 
borrowed  of  the  plaintiffs  testator,  Samuel  11.  Hinsdale,  and 
the  money  so  borrowed  was  used  to  defray  the  expenses  of  the 
action  named.  That  action  was  brought  to  trial  and  complaint 
was  dismissed.  An  appeal  was  then  taken  on  behalf  of  the 
plaintiff  to  the  General  Term  of  the  Supreme  Court,  where 
the  judgment  was  affirmed,  and  a  further  appeal  was  then 
taken  to  this  court,  where  the  judgment  was  finally  affirmed. 
{Alvord  V.  Syracuse  Savings  BanJCy  98  N.  Y.  599.) 
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Thereafter  this  action  was  commenced  against  the  town  to 
recover  on  the  four  notes  made  on  behalf  of  tlie  town  by  its 
supervisor,  as  above  stated,  and  to  recover  the  money  loaned  to 
the  town  thereon.  Tlie  action  was  put  at  issue  and  brought 
to  trial  before  a  judge  witliout  a  jury,  who  ordered  judgment 
in  favor  of  tlie  plaintiff. 

Zouis  MarshaU  for  appellant     The  findings  of  the  court 
excepted  to  are  entirely  unsupported  by  the  proof,  and  a  legal 
error  was,  therefore,  committed.    (Code  Civ.  Pro,  g  993.)    The 
resolutions  under  which  the  notes  in  suit  purport  to  liave  been 
issued,  and  by  virtue  of  wliieh  the  money  raised  thereon  is 
clumed  to  have  been  borrowed  and  expended,  are  void,  being 
violative  of  section  11  of  article  8  of  the  state  Constitution. 
{Cortro  V.  P.  H.  I.  Co.,  12  Barb.  27;  McCulknigh  v.  Moss,  5 
Den.  567,  575,  577;   Wat-rin  v.  Baldwin,  105  Is.  Y.  534; 
Starin  v.  Eihm,  112  id.  206  ;  Laws  of  1872,  chap.  161 ;  Code 
Civ.  Pro.  §  1925  ;  Alvord  v.  S.  S.  Bank,  34  Hun,  143 ;  Parh- 
ershurg  v.  Brown,  106  U.  S.  487 ;  Kelly  v.  PHUburg,  104  id. 
81;   Loan  Assn.  v.    Topeka,  20  Wall.   655;   McMiUen  v. 
Anderson,  95  U.  S.  37;  ^Vel»lner  v.  Village  of  Douglass,  64 
N.  Y.  91 ;  All^n  v.  Inhabitants  of  Jay,  60  Me.  194 ;  B.  B. 
Co.  V.  Brewer,  62  id.  62 ;  Peo2>U  v.  Lawrence,  6  Hill,  214 ; 
Hodges  v.  VUy  of  Bnffalo,  2  Den.  110 ;  IlaiMead  v.  Mayor, 
Y.  430 ;  Board  of  Sttjwr.  v.  Ellis,  59  id.  620 ;  Gor- 
men of  Ouilford,  1  Den.  510;  PeopU  v.  Jackson,  85 
14 ;  People  v.  Htout,  23  Barb.  354 ;  PeopU  v.  Haws, 
Pr.  192 ;  Stetson  v.  Kempton,  13  Mass.  271 ;  Minot 
lidxhury,  112  id,  1;  Coolidye  v,  Brookllne,  114  id. 
ost  V.  Belmont,  6  Allen,  152 ;  Parsons  v.  Goshen,  11 
6;   VlaH'in  v.  Hopklnioti,  4  Ciray,  502;  Fowler  v. 
,  134  Jfass.  Sit ;  Matthews  v.  WestJtorough,  Id.  155  ; 
gh  V,  Wukefehl,  127  id.  275 ;  Hanger  v.  City  of  J)es 
52  la.  193;  35  id.  206;  Comrs.  v.  Bradford,  72  lud. 
'irphy  v.  City  tf  Jacksonville,  IS  Fla.  31S  ;  3fead  v. 
39  Mass.  341,  344 ;  A  Uy.-Genl.  v.  Mayor,  et<:.  2  Myl. 
106;  Queen  v.  3fayor,  etc.,  L.  R.  [6  Q,  B.]  652; 
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State  V.  Tappariy  29  Wis.  664.)     Assuming  that  the  resolu- 
tions are  not  within  the  inhibition  of  the  Constitution  they  are 
nevertheless  violative  of  the  statutory  provisions  regulating  the 
liability  of  towns,  and  create  no  charge  against  the  defendant. 
{Comelly,  Tow7i of  Guilford^  1  Den.  510 ;  Palviery,  P,  R,  Co.y 
11  N.  Y.  476 ;  1  K.  S.  337,  §§1,2;  Id.  340,  §  5  ;  Id.  356,  §  1 ;  Id. 
349,  §  2 ;  2  id.  473,  §  92 ;  People  ex  veL  v.  Town  A  uditors,  74 
KY.  310  ;  Tmon  of  Lyons  v.  Cole,  3  T.  &  C.  431 ;  Denton  v. 
r/acksofi,  2  Johns.  Ch.  336.)     There  can  be  no  recovery  in 
this  action  upon  the  promissory  notes  executed  by  Alvord,  as 
supervisor,  or  even  for  money  had  and  received,  since  the 
resolutions,  under  which  tliey  purport  to  have  been  executed, 
provided  that  the  town  should  borrow  money  upon  its  credit 
for  the  prosecution  of  the  action,  and  no  statutory  authority 
exists  which  empowers  the  town  to  pledge  its  credit  by  means 
of  a  promissory  note.     {Ketchum  v.  City  of  Buffalo,  14  N. 
Y.  356  ;  Burroughs  on  Public  Sec.  177 ;  Dillon  on  Municipal 
Bonds,  12,  13,  14 ;  2  Daniels  on  Neg.  Ins.  §  1528 ;  Jones 
on  R.  R.  Sec.  §  283 ;  Tawnof  Hackettstown  v.  Swackhamer,  37 
N.  J.  L.  192  ;  Knapp  w.  Mayor,  etc,,  39  id.  394 ;  Mayor,  etc., 
V.  Ray,  19  Wall.    475,  481 ;  Atty.-Gen.  v.   Corporation  of 
Lichfied,   13   Simon,  547;    Pa/rker  v.  Bd.  of  SupervisorSy 
106  N.  Y.  410,  411 ;  Starin  v.  Genoa,  23  id.  449 ;  1  R.  S. 
355,  §  49  ;  Warrin  v.  Baldwi/n,  105  N.  Y.  534 ;  Osterhoudt 
V.  Rigney,  98  id.  422 ;  Peo.  ex  ret.  v.  City  of  Ehnira,  82 
id.  80.)      The  resolution  adopted   by  the  town   meeting  of 
1882,  afforded  the  supervisor  no  authority  for  executing  any 
of  the  notes  in  suit  and  cannot  be  made  the  basis  of  liability, 
because  no  action  was  taken  thereunder,  as  required  by  its 
terms.     {Shepherd  v.  Mayor,  etc.,  96  N.  Y.  137.)     Plaintiff 
can  recover  in  this  action,  if  at  all,  only  upon  the  notes  in 
suit.     {Preston  v.  Yates,  24  Hun,  534.) 

WiUiam  G,  Tracy  for  respondent.  Most  of  the  findings 
of  fact  excepted  to  are  immaterial,  and  the  judgment  should 
not  be  reversed  for  any  error  in  detail  therein.  {Caswell  v. 
Davis,  58  N.  Y.  223.)     The  action  commenced  by  Alvord  and 
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Pitcher  against  the  railroad  commissioners  of  the  town  and  the 
liolders  of  .the  bonds,  was  properly  brought  and  finally  settled 
the  controversy  in  respect  to  the  validity  of  the  bonds  of  the 
defendants.  (Laws  of  1872,  chap.  101 ;  Code  Civ.  Pro.  §  1925  ; 
Ayen  v.  Lawrence^  59  N.  Y.  192;  Metzger  v.  A,  A  A,  li, 
B.  C(K,  79  id.  171 ;  lAitham  v.  Richard,  12  Ilun,  360 ;  jnUis 
v.  P.  S.  Baltic,  26  id.  161  ;  Alvord  v.  S.  S,  Bank,  98  N.  Y. 
599  ;  Iliirlhert  v.  Bank,  1  Abb.  [N.  C]  157, 161.)  The  cor- 
porate property  of  the  town  of  Salina  was  involved  in  the 
action  brought  by  Alvord  and  Pitcher,  and  the  action  was 
ajssumed  and  prosecuted  by  the  town  to  protect  such  property. 
{Ayers  v.  Lawrence,  59  N.  Y.  198 ;  Code,  §  1925.)  When- 
ever a  controverey  arises  between  a  town  and  other  persons  or 
corporations,  the  town  may  assume  the  prosecution  or  defense 
of  a  suit  which  will  ascertain  the  legal  rights  of  the  town  con- 
•cerning  the  matter  in  controversy,  (R.  S.  [7th  ed.]  840,  §  4 ; 
Hahtead  v.  Mayor,  eto.y  5  Barb.  218,  222 ;  Cornell  v.  Toion 
of  Guilford,  1  Den.  510 ;  People  v.  Town  Auditors,  74  N.  Y. 
310 ;  10  Hun,  551.)  The  right  of  plaintiff  to  recover  is  not 
barred  because  no  appeal  was  taken  by  plaintiffs  Alvord  and 
Pitcher  in  their  action,  from  the  judgment  dismissing  the  com- 
plaint as  to  the  railroad  commissioner,  nor  by  section  21  of 
article  8  of  the  Constitution.  (34  Hun,  143  ;  98  N,  Y.  599.) 
The  moneys  represented  by  the  notes  in  question  are  town 
charges,  because  authorized  to  he  raised  by  the  vote  of  the 
town  meeting  for  a  town  purpose.  (R.  S.  [7th  ed.]  842,  title 
6,  §  2,  subd.  3 ;  Uorii  v.  Town  of  New  Lota,  83  K  Y.  100 ; 
Morey  v.  Town  of  Newfaiie,  8  Barb.  645 ;  People  ex  rd.  v. 
Toicn  of  Hempstead,  4  Hun,  94.)  Francis  Alvord  was  duly 
appointed  the  agent  of  defendant,  and  not  having  exceeded 
his  authority  the  defendant  is  bound  by  his  acts.  {Cualiing  v. 
Stovghton,  6  Cush.  389.)  This  action  can  be  sustained  upon 
the  notes  or  upon  the  original  consideration  of  the  note& 
{Geriwig  v.  Sitterly,  56  K.  Y,  214;  PiUher  v.  Brwyton,  17 
Hun,  429  ;  Bolen  v.  Croshy^  49  N.  Y.  183 ;  O,  Bank  v.  O. 
Bank,  21  id.  490.) 
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Eakl,  J.  The  action  commenced  by  Alvord  and  Pitcher,  if 
successful,  would  necessarily  have  inured  to  the  benefit  of  the 
town  and  all  its  taxpayers,  and  we  will,  therefore,  assume  that 
the  electors  of  the  town  at  the  town  meetings  in  1881  and 
1882  had  the  power  to  direct  the  supervisor,  with  the  consent 
of  the  plaintiifs  in  that  action,  to  assume  the  control,  direction 
and  prosecution  thereof  on  behalf  of  the  town,  and  that  that 
action  may,  therefore,  be  treated  as  if  it  had  been  actually 
commenced  in  the  name  of  the  town  or  its  supervisor.  We 
will  also  assume  that  the  electors  at  the  town  meetings  had 
the  power  to  direct  money  to  be  raised  for  prosecuting  that 
action,  and,  furthermore,  that  the  $4,000  w^as  borrowed  to 
defray  the  expenses  of  that  action,  and  w'as  actually  used  for 
that  purpose ;  and  yet  we  are  constrained  to  hold  that  this 
action  cannot  be  maintained. 

Business  corporations,  imless  restrained  by  their  charters, 
possess  the  power  to  borrow  money  and  issue  securities  there- 
for. Generally  they  could  not  carry  on  their  authorized  and 
legitimate  business  without  such  a  power,  and,  hence,  it  must 
be  presumed  that  the  legislature  intended  that  they  should 
possess  it.  But  towns  and  other  municipal  corporations  are] 
organized  for  governmental  purposes,  and  their  powers  are 
limited  and  defined  by  the  statutes  under  which  they  are  con- 
stituted. They  possess  only  such  powers  as  are  expressly  con- 
ferred or  necessarily  implied.  They  are  clothed  with  the 
power  of  taxation,  and  can  thus  raise  all  the  money  needed  for 
ordinary  municipal  purposes,  and  until  the  money  can  thus  be 
raised,  as  it  can  be  at  brief  intervals,  experience  has  demon- 
strated their  ability  to  obtain  upon  credit  all  the  materials  and 
services  needed  without  a  resort  to  loans  of  money  upon 
credit.  It  is  the  general,  if  not  the  universal,  law  of  this 
country,  and  of  England,  that  municipalities  are  not  empow- 
ered to  borrow  money  for  municipal  purpcjses,  unless  expressly 
authorized  to  do  so  by  statute,  or  in  the  absence  of  a  statute, 
unless  the  power  is  necessarily  implied  from  some  special 
duty  imposed,  for  the  discharge  of  w^hich  the  power  to  borrow  • 
is  not  only  convenient,  but  necessary. 
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We  do  not  find  in  the  statutes  of  this  state  tliat  the  power  to 
borrow  money  has  been  expressly  conferred  upon  towns,  or  is 
necessarily  implied.  This,  we  think,  will  clearly  appear  from 
a  brief  examination  of  the  statutes.  It  is  provided  in  part  1, 
chapter  11,  title  1,  article  1  of  the  Revised  Statutes,  that  "no 
town  shall  possess  or  exercise  any  corporate  powers,  except 
such  as  are  enumerated  in  this  chapter,  or  shall  be  especially 
given  by  law,  or  shall  be  necessary  to  the  exercise  of  the  powers 
so  enumerated  or  given."  Among  the  powers  enumerated  are 
the  following :  "  To  make  such  contracts,  and  to  purchase  and 
hold  such  personal  property,  as  may  be  necessaiy  to  the  exer- 
cise of  its  corporate  or  administrative  powers."  This  provision 
clearly  does  not  authorize  the  borrowing  of  money  upon  the 
credit  of  the  town,  unless  it  can  be  shown  that  such  borrowing 
is  necessary  "  to  the  exercise  of  its  corporate  or  administra- 
tive powers."  In  title  2,  article  1  of  the  same  chapter,  it  is 
provided  that  the  electors  of  a  town  at  the  annual  town  meeting 
shall  have  power  "  to  direct  the  institution  or  defense  of  suits 
at  law  or  in  equity,  in  all  controversies  between  such  town  and 
corporations,  individuals  or  other  towns ; "  and  "  to  direct  such 
sum  to  be  raised  in  such  town  for  prosecuting  or  defending 
such  suits,  as  they  may  deem  necessary."  What  is  here  meant 
by  the  word  "  raised  ? "  It  certainly  does  not  mean  "  bor- 
rowed," and  evidently  means  raised  by  taxation.  In  the  same 
article  it  is  provided  that  electors  at  a  town  meeting  shall  have 
power  "  to  direct  such  sum  to  be  raised  in  such  town  for  the 
support  of  common  schools  for  the  then  ensuing  year,  as  they 
may  deem  necessary,  to  make  such  provisions  and  allow  such 
rewards  for  the  destruction  of  noxious  weeds  as  they  may  deem 
necessary,  and  to  raise  money  therefor,  to  direct  such  sum  to 
be  raised  in  such  town  for  the  support  of  the  poor  for  the 
ensuing  year  as  they  may  deem  necessary,  and  every  town  may 
raise  any  money  that  may  be  necessary  to  defray  any  charges 
that  may  exist  against  the  overseers  of  the  poor  of  such  town ;" 
and  special  town  meetings  may  be  "  called  for  the  purpose  of  rais- 
ing money  for  the  support  of  common  schools,  or  of  the  poor, 
to  vote  on  the,  question  of  raising  money  for  the  construe- 
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tion  and  maintenance  of  any  bridge  or  bridges,"  and  "  for 
the  purpose  of  deliberating  in  regard  to  the  institution  or 
defense  of  suits,  or  the  raising  of  moneys  therefor."  In 
part  1,  chapter  16,  title  1,  article  1,  of  the  Revised  Statutes,  it 
is  provided  that  "the  commissioners  of  highways  of  each 
town  shall  deliver  to  the  supervisor  of  such  town,  a  statement 
of  the  improvements  necessary  to  be  made  on  the  roads  and 
bridges,  together  with  the  probable  expense  thereof,  which 
supervisor  shall  lay  the  same  before  the  board  of  supervisors  at 
their  next  meeting.  The  board  of  supervisors  shall  cause  the 
amount  so  estimated  to  be  assessed,  levied  and  collected  in  such 
town  in  the  same  manner  as  other  town  charges ;  but  the 
moneys  to  be  raised  in  any  such  town  shall  not  exceed  in  any 
year  the  sum  of  $250  ; "  and  in  chapter  274  of  the  Laws  of 
1832,  section  1,  it  is  provided  that  "whenever  the  commis- 
sioners of  highways  of  any  town  in  the  state  shall  be  of 
opinion  that  the  sum  of  $250,  as  now  allowed  by  law,  will  be 
insufficient  to  pay  the  expenses  actually  necessary  for  the 
improvement  of  roads  and  bridges,  it  shall  be  lawful  for  such 
commissioners  to  apply  in  open  town  meeting  for  a  vote 
authorizing  such  additional  sum  to  be  raised,  as  they  may 
deem  necessary  for  the  purpose  aforesaid,  not  exceeding 
$250,  in  addition  to  the  sum  now  allowed  by  law ; "  and  sec- 
tion 5  provides  that  "  if  any  town  shall  at  an  annual  meeting 
have  already  voted  to  raise  a  sum  exceeding  $250,  for  the 
purposes  aforesaid,  it  shall  be  the  duty  of  the  board  of  super- 
visors of  the  county  in  which  such  town  is  situated  to  assess,  levy 
and  collect  the  sum  so  voted  to  be  raised  upon  said  town." 
In  chapter  305  of  the  Laws-  of  1840,  the  boards  of  super- 
visors are  authorized  and  directed  to  cause  "  to  be  levied  and 
raised  "  the  amounts  audited  and  allowed  by  boards  of  town 
auditors.  In  <;hapter  197  of  the  Laws  of  1847,  it  is  provided 
that,  "  the  board  of  supervisors  in  any  county  may,  in  their 
discretion,  cause  any  money,  or  any  portion  thereof,  voted  by 
towns,  before  the  passage  of  this  act,  for  building  town-housesy 
to  be  raised  in  said  towns  for  sucli  purpose."  In  chapter  513^ 
of  the  Laws  of  1872,  chapter  410  of  the  Laws  of  1874,  chapter 
SicKELs— LXXIV.        37 
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654  of  the  Laws  of  1880,  and  in  numerous  other  statutes,  the 
word  "  raise  "  or  "  raised  "  is  used  in  the  same  sense ;  and  so 
far  as  we  can  discover  it  is  never  used  in  the  sehse  of  "bor- 
row "  or  "borrowed."  The  power  to  raise  money  for  municipal 
purposes,  it  is  believed,  never  means  a  power  to  borrow^  unless 
there  is  other  language  qualifying  or  extending  its  meaning. 
{Stetson  V.  Kemptoii^  13  Mass.  272 ;  Frost  v.  Inhabitants  of 
Belmont^  6  Allen,  152;  Claflin  v.  Inhabitants  of  IIopMnr 
tan,  4  Gray,  502 ;  Minot  v.  Lihalntants  of  West  Roxtniry^ 
112  Mass.  1 ;  Mead  v.  Acton,  139  id.  341.) 
1  There  w^as  not  only  no  express  authority  conferred  upon 
the  town  to  borrow  this  money,  but  it  did  not  possess  the 
power  by  necessary  implication.  The  credit  of  the  town 
would  have  been  sufficient  for  the  prosecution  of  the  tax- 
payers' action,  until  money  could  be  raised  to  meet  the  expenses 
by  the  ordinary  mode  of  taxation. 

We  have  assumed  that  the  maintenance  of  that  action  was  a 
town  purpose,  and  that  the  expense  thereof  was  a  town  charge ; 
but  the  expense  w^as  to  be  met  like  all  other  towTi  charges. 
I  Towns  have  no  power  to  borrow  money  simply  because  it  is 
useful  and  intended  to  pay  a  town  charge.  The  expenses  of 
the  town  poor  and  of  town  bridges  and  of  town  officers  are  all 
town  charges,  and  yet  no  one  would  contend  that  the  town 
could  borrow  money  to  meet  these  charges  instead  of  meeting 
them  in  the  mode  prescribed  by  statute,  by  taxation.  In  part  1, 
chapter  11,  title  6  of  the  Revised  Statutes,  it  is  provided  that 
"  the  moneys  necessary  to  defray  the  town  charges  of  each 
town  shall  be  levied  on  the  taxable  property  in  the  town  in 
the  manner  prescribed  in  this  act" 

It  is  the  policy  of  the  laws  that  town  charges  shall  be  met  by 
annual  recurring  taxation,  and  thus  extravagance  and  improv- 
idence are  in  some  degree  checked,  as  those  who  create  town 
charges  or  are  the  taxpayers  when  they  arise,  must  bear  the 
burden  of  taxation  to  meet  them.  It  is  quite  easy  for  the  tax- 
payers of  to-day  to  create  a  debt  which  they  are  not  to  feel 
and  which  the  taxpayers  of  the  future  are  to  discharge.  The 
eystem  of  laws  relating  to  towns  requires  that  all  bills  for 
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moneys  expended  or  materials  furnished,  or  services  rendered 
to  the  town  shall  be  verilied  and  presented  to  the  board  of 
town  auditors  and  audited  by  them,  and  then  enforced  by 
warrants  of  the  board  of  supervisors  against  the  taxpayers  of 
the  town.  This  whole  system  would  be  subverted  if  towns 
could  borrow  money  upon  credit  to  meet  town  charges.  Then 
the  money  would  have  to  be  repaid  whether  the  town  had  had 
the  benefit  thereof  or  not,  and  the  wise  provisions  of  the 
statutes  to  secure  economy  and  safety  by  the  audit  of  accounts 
would  be  entirely  frustrated. 

The  danger  of  allowing  money  to  be  borrowed  on  the  credit 
of  the  town  for  such  a  town  purpose  as  we  have  here,  is  quite 
clearly  illustrated  in  this  case.  Here  the  sum  of  $8,400  was 
authorized  to  be  borrowed  to  carry  on  an  ordinary  litigation, 
and  $1,500  was  paid  to  the  attorney  long  before  the  trial  of  the 
action,  and  thereafter  $3,000  more  was  paid  to  him  for  his 
services  and  expenses,  and  there  remains  still  a  balance  due. 
The  bills  for  services  and  expenses  have  never  been  audited 
or  allowed  in  the  mode  prescribed  by  the  statutes.  There  was 
no  proof  upon  the  trial  that  the  money  borrowed  was  actually 
needed  for  the  prosecution  of  tliat  action,  or  that  it  was  pru- 
dently, honestly  or  wisely  used.  But  even  if  we  should  assume 
that  it  had  been  sufficiently  established  that  the  town  had  the 
full  benefit  of  the  money  thus  borrowed,  that  would  not 
authorize  the  maintenance  of  this  action.  If  a  town  could  be 
made  liable  for  money  borrowed  simply  because  it  had  been 
applied  for  town  purposes,  then  the  entire  system  for  the 
audit  and  allowance  of  town  charges  would  be  overturned. 
Even  if  the  plaintiffs  testator  by  the  payment  of  the  expenses 
of  that  litigation  became  the  equitable  assignee  of  the  bills 
representing  such  expenses,  and  might  have  taken  and  pre- 
sented those  bills  for  audit  to  the  board  of  town  auditors,  yet 
he  never  did  so.  He  did  not  bring  his  action  upon  the  theory 
that  he  was  an  equitable  assignee  of  those  bills,  and  he  gave 
no  proof  which  entitled  him  to  recover  as  an  equitable  assignee, 
and  the  case  was  not  tried  upon  that  theory.  Our  conclu- 
fiion,  therefore,  is  that  upon  the  facts  as  they  appear  in  this 
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record  the  complaint  should  have  been  dismissed;  and  for 
this  conclusion  there  is  abundance  of  authority. 

In  Ilanffer  v.  Clti/  of  Des  Moines  (52  Iowa,  193),  it  was 
said:  "It  is  well  settled  that  a  municipal  corporation  can 
exercise  only  such  powers  as  are  expressly  granted  by  statute, 
and  such  as  are  necessarily  and  fairly  implied  in,  or  incident 
to,  those  conferred  by  express  grant,  and  '  those  essential  to  the 
declared  object  and  purpose  of  the  corporation.'  "  And  to  the 
same  effect  are  the  following  authorities :  Minot  v.  Inhah 
itants  of  West  HoQ^hury  {sup7*a) ;  Anthony  v.  Adams  (1  Met. 
284) ;  PaTsori,s  v.  Lihahitants  of  Goshen  (11  Pick.  396) ;  Lem-^ 
non  V.  CUy  of  Kewton  (134  Mass.  476) ;  Cmmell  v.  Toion  of 
Guilford  (1  Denio,  510) ;  Board  of  Sujpervisors  v.  EUiSy  (59 
N.  Y.  620). 

In  Tmvn  of  Hackettstown  v.  Svmckhamer  (37  N.  J.  L.  191), 
it  was  held  that  municipal  corporations,  in  the  absence  of  a 
specific  grant  of  power,  do  not  in  general  possess  the  capacity 
to  borrow  money,  and  that  a  note  given  for  an  unauthorized 
loan  cannot  be  enforced,  although  the  money  borrowed  lias 
been  expended  for  municipal  purposes.  Beasley,  Ch.  J., 
writing  the  opinion,  said :  '*  I  am  at  a  loss  to  perceive  how 
it  can  be  inferred  that  a  power  to  borrow  money  is  an  append- 
age to  the  usual  franchises  given  to  municipal  corporations. 
Such  a  right  cannot,  in  any  reasonable  sense,  be  said  to  bo 
necessary  within  tlie  meaning  of  that  term  as  already  defined. 
Under  ordinary  circumstances  it  is  not  certainly  indispensable, 
as  common  experience  demonstrates.  In  the  great  majority  of 
instances  the  municipal  affairs  are,  with  ease  and  completeness, 
transacted  without  it.  *  *  *  My  remarks  are  to  be 
restricted  to  that  class  of  cases  where  charters  are  granted 
containing  nothing  more  than  the  usual  franchises  incident  to 
municipal  corporations,  and  under  such  conditions  it  seems 
clear  to  me  that  the  power  to  borrow  money  is  not  to  be 
deduced.  I  have  already  said  that  it  does  not  appear  to  be  a 
necessary  incident  to  the  powers  granted,  for  such  powers  can 
be  readily  and  efficiently  executed  in  its  absence.  It  would  l)e 
to  fly  in  the  face  of  all  experience  to  claim  that  the  ordinary 
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municipal  operations  cannot  be  eiSciently  carried  on,  except 
with  the  assistance  of  borrowed  capital.  Without  any  help  of 
this  kind,  it  is  well  known  that  our  towns  and  cities  have  long 
been,  and  are  now  being,  improved  and  governed.  For  the 
attainment  of  these  ends  it  has  not  generally  been  found  neces- 
sary to  resort  to  loans  of  money.  The  supplies  derived  annually 
from  taxation  have  been  found  amply  sufficient  for  these  pur- 
poses ;  consequently  I  am  unable  to  perceive  any  necessity  to 
borrow  money  under  these  conditions,  from  which  the  gift  of 
such  power  to  borrow  is  to  be  implied.  It  undoubtedly  is  clear 
that  if,  as  has  been  asserted,  the  ends  of  the  municipal  charter 
can  be  conveniently  reached,  without  a  resort  to  the  device  of 
raising  moneys  by  loan,  there  is  not  the  least  legal  basis  for  a 
claim  of  the  power  to  obtain  funds  in  that  way.  Granted  the 
fact  that  the  charter  can  be  executed  with  reasonable  ease  and 
with  completeness,  the  conclusion  is  inevitable  that  the  power 
in  question  cannot  be  called  into  existence  by  intendment,  and 
as  I  claim  the  fact  to  exist  I  must,  of  necessity,  reject  tlie  right 
of  impliciition  in  question." 

In  Ketchvin  v.  City  of  Bvffalo  (14  N.  Y.  366),  Selden,  J., 
writing  the  opinion  of  the  court  said :  "  It  is  true  the  power 
to  contract  to  pay  A.  $10,000  at  the  end  of  the  year  for  doing 
certain  work,  and  the  power  to  borrow  $10,000  of  B.  upon  a 
credit  of  a  year  for  the  purpose  of  paying  A.  for  doing  the 
work  might  seem  at  first  view  to  be  substantially  identical. 
The  amount  is  the  same  and  the  time  of  payment  the  same ; 
the  credit  only  is  different.  A  little  examination,  however, 
will  show  that  there  is  a  very  material  difference  between  the 
two.  If  the  power  of  the  corporation  to  use  its  credit  is 
limited  to  contracting  directly  for  the  a<;complishment  of  the 
object  authorized  by  law,  then  the  avails  or  consideration  of 
the  debt  created  cannot  be  diverted  to  any  illegitimate  pur- 
pose. The  contract  not  only  creates  the  fund,  but  secures  its 
just  appropriation.  On  the  contrary,  if  the  money  may  be 
borrowed  the  corporation  will  be  liable  to  repay  it,  although 
not  a  cent  may  ever  be  applied  to  the  object  for  which  it  was 
avowedly  obtained.     It  may  be  borrowed  to  build  a  market 
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and  appropriated  to  build  a  theatre,  and  yet  the  corporation 
would  be  responsible  for  the  debt.  The  lender  is  in  no  way 
accountable  for  the  use  made  of  the  money.  It  is  plain,  there- 
fore, that  if  the  policy  of  limiting  the  powers  and  expenditures 
of  corporations  to  the  objects  contemplated  by  their  charters 
is  to  be  carried  out,  their  right  to  incur  debts  for  those  objects 
must  be  strictly  confined  to  contracts  which  tend  to  their 
direct  accomplishment.  *  *  *  Xo  one  can  fail  to  see 
that  to  concede  to  corporations  the  power  to  borrow  money  for 
any  purpose,  would  be  entirely  subversive  of  tlie  principle 
which  would  limit  their  operations  to  legitimate  objects." 

In  Starnu  v.  Town  of  Genoa  (23  N.  Y.  439),  Lott,  J., 
writing  the  opinion  said :  "  The  towns  of  this  state  have  not  the 
general  power  to  borrow  money,  nor  are  their  officers,  in  the 
exercise  of  their  ordinary  duties,  authorized  to  issue  bonds  or 
any  other  evidence  of  indebtedness  in  the  name  of  the  towns 
represented  by  them  for  loans  or  other  debts  contracted  or 
incurred  on  their  behalf." 

In  Parker  v.  Board  of  Supervisors  of  Saratoga  Co,  (106 
N.  Y.  392),  Andrews,  J.,  said  :  "  The  contention  that  boards 
of  supervisors  have  no  inherent  power  to  borrow  money  or  to 
issue  negotiable  paper,  accords  with  the  general  understand- 
ing and  with  the  tenor  of  the  adjudged  cases,  and  the 
course  of  legislation,  which  presupposes  the  necessity  of 
express  legislative  sanction  in  order  to  justify  the  exercise  of 
this  authority.  In  this  state  the  powers  of  boards  of  super- 
visors are  not  only  the  subject  of  express  affirmative  definition, 
but  for  the  purpose  of  confining  the  action  of  these  bodies  to 
the  exercise  of  enumerated  powera,  it  is  declared  that  'no 
county  shall  possess  or  exercise  any  corporate  powers,  except 
such  as  are  enumerated  or  shall  be  specially  given  by  law,  or 
shall  be  necessary  to  the  exercise  of  the  powers  so  enumerated 
or  given.'  The  power  of  borrowing  money  is  incident  to  the 
powers  of  a  business  corporation,  unless  excluded  by  its 
charter.  Boards  of  supervisors  have  the  recourse  of  taxation 
for  the  raising  of  money  for  county  purposes.  The  power  to 
borrow  money  is  not  necessary  to  the  execution  of  powers 
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expressly  given.  But  the  denial  of  this  power  to  those  quasi 
public  corporations  also  stands  strongly  upon  considemtions 
of  public  policy,  and  the  doctrine  that  they  have  no  implied 
power  to  borrow  money  is  an  important  safeguard  to  the  pro^ 
tection  of  political  communities  against  the  creation  of  ruinous 
liabilities  through  the  action  of  incapable,  negligent  or 
unfaithful  public  agents.  AVe  concur,  therefore,  with  the 
proposition  that  the  power  of  the  board  of  supervisors  to 
extend  the  original  debt  by  means  of  new  loans,  or  by  renewals 
of  prior  obligations,  if  it  existed,  must  be  found  in  the  statute, 
given  either  expressly  or  by  implication." 

In  Ma\jo)\  eU.^  v.  Ray  (19  Wall.  408),  Mr.  Justice  Bradley 
wrote  an  opinion,  in  which  Justices  Miller,  Davis  and  Fieli> 
concurred,  in  wliich  he  said :  *'  A  municipal  corj^oration  is  a 
subordinate  branch  of  the  domestic  government  of  a  state.  It 
is  instituted  for  public  purposes  only,  and  has  none  of  the 
peculiar  qualities  and  characteristics  of  a  trading  corporation 
instituted  for  purposes  of  private  gain,  except  that  of  acting  in 
a  corporate  capacity.  Its  objects,  its  re6}X)n8ibilities  and  its 
powers  are  different.  As  a  local  governmental  institution  it 
exists  for  the  benefit  of  the  people  within  its  corporate  limits. 
The  legislature  invests  it  with  such  powers  as  it  deems  ade- 
quate to  the  ends  to  be  accomplished.  The  power  of  taxation  is 
usually  conferred  for  the  purpose  of  enabling  it  to  raise  the 
necessary  funds  to  carry  on  the  city  government,  and  to  make 
such  public  improvements  as  it  is  autliorized  to  make.  As 
this  is  a  power  which  immediately  affects  the  entire  constitu- 
ency of  tJie  municipal  body  which  exercises  it,  no  evil  conse- 
quences are  likely  to  ensue  from  its  being  conferred,  although 
it  is  not  unusual  to  affix  limits  to  its  exercise  for  any  single 
year.  The  power  to  borrow  money  is  different.  AVhen  this 
is  exercised  the  citizens  are  inmiediately  affected  only  by  the 
benefit  arising  from  the  loan;  its  burden  is  not  felt  until 
afterwards.  Such  a  power  does  not  belong  to  a  municipal 
corporation  as  an  incident  to  its  creation.  To  be  possessed  it 
must  be  conferred  by  legislation,  either  express  or  implied.  It 
does  not  belong,  as  a  mere  matter  of  course,  to  local  govern- 
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inents  to  raise  loans.  Such  governments  are  not  created  f  of 
any  such  purpose.  Their  powers  are  prescribed  by  their 
charters,  and  those  charters  provide  the  means  for  exercising 
the  powers,  and  the  creation  of  specific  means  excludes  others. 
Indebtedness  may  be  incurred  to  a  limited  extent  in  carrj^ing 
out  the  objects  of  the  corporation.  Evidence  of  such  indebt- 
edness may  be  given  to  the  public  creditors.  But  they  must 
look  to  and  rely  on  tlie  legitimate  mode  of  raising  the  funds 
for  its  payment.  That  mode  is  taxation.  Our  system  of  local 
and  municipal  government  is  copied,  in  its  general  features, 
from  that  of  England.  No  evidence  is  adduced  to  show  that 
the  practice  of  borrowing  money  has  been  used  by  the  cities 
and  towns  of  that  country  without  an  act  of  parliament  author- 
ing it.  We  believe  no  such  practice  has  ever  obtained.  *  *  * 
If,  in  the  exercise  of  their  important  trusts^  the  power  to  bor- 
row money  and  to  issue  bonds,  or  other  commercial  securities, 
is  needed,  the  legislature  can  easily  confer  it  under  the  proper 
limitations  and  restmints,  and  with  proper  provisions  for 
future  payment.  Without  such  authority  it  caimot  be  legally 
exercised." 

In  Attorney- General  v.  Corj)aratio7i  of  Lichjield  (36  Eng. 
Ch.  E.  546)  the  case  was  one  where  £200  pounds  were 
borrowed  of  one  Mallett  and  used  for  the  ordinary  expenses 
of  the  corporation  ;  and  it  was  held  that  the  corporation  had 
no  authority  to  borrow  money,  and  its  treasurer  was  restrained 
from  paying  out  of  tlie  funds  of  the  corporation  the  money 
thus  borrowed.  To  tlie  same  effect  are  the  following  text- 
books: Dillon  on  Municipal  Bonds,  pp.  13,  14;  Burroughs 
on  Public  Securities,  §  177 ;  Jones  on  Railroad  Securities, 
§§  222,  283  ;  Daniels  on  Negotiable  Instruments,  §  1530.  In 
the  latter  authority  the  learned  author  says :  ''  But  there  is  a 
fundamental  difference  between  contracting  a  debt  to  one 
person  and  borrowing  money  from  another  to  pay  it.  It  may 
be  convenient  to  do  so,  but  it  cannot  be  necessary,  and  the 
power  to  contract  a  debt  to  A.  cannot,  by  any  reasonable 
intendment,  be  construed  into  a  power  to  borrow  money  from 
B.     In  the  one  case  the  application  of  the  credit  is  secured  to 


1890.]  Wells  v.  Town  of  Salina.  297 

Opinion  of  the  Court,  per  Earl,  J. 


the  advancement  of  the  authorized  object,  while  money  bor- 
rowed is  liable  to  be  lost,  to  be  squandered,  or  to  be  diverted 
to  illegitimate  purposes." 

In  McDonald  v.  Mayor ^  etc,  (68  N.  Y.  23),  it  w^as  held  that 
where  a  municipal  charter  prohibits  its  officers  from  contract- 
ing on  its  behalf  for  the  purchase  of  materials,  save  in  cases 
and  in  a  manner  specified,  the  municipality  is  neither  liable 
upon  a  contract  made  by  an  official  in  violation  of,  or  without 
a  compliance  w^ith  the  requii'emeiits  of  the  charter,  nor  can 
tlie  value  of  materials  furnished  under  the  contract  be 
recovered  upon  any  implied  liability.  In  that  case  Judge 
FoLGER  said :  "  It  may  be  that  where  a  municipality  has  come 
into  the  possession  of  the  money  or  the  property  of  a  person 
without  liis  voluntary,  intentional  action  concumng  therein, 
the  law  will  fix  a  liability  and  imply  a  promise  to  repay  or 
return  it."  In  Dlekliison  v.  City  of  Poughheepne  (75  N.  Y. 
65),  it  was  held  tliat  a  contract  for  the  supply  of  water  in  the 
city  of  Poughkeepsie  was  unautliorized  and  void,  and  that 
being  void  when  executed,  its  execution  did  not  confer  upon 
the  contractor  any  right  of  action  tliereunder,  and  that  no 
recovery  thereon  could  be  had  upon  a  quantvrri  meruit 
Judge  Hand  there  said :  "  If  the  execution  of  a  contract,  the 
making  of  which  is  prohibited  as  against  public  policy,  abso- 
lutely cures  its  invalidity,  a  mere  continuance  in  violation  of 
law  would  have  ceii:aihly  a  strange  result.  It  is  difficult  to 
see  w^hat  use  or  force  there  could  be  in  such  prohibitions,  so 
general  as  to  municipalities  and  so  much  a  part  of  our  policy 
in  this  state,  if  the  consimimation  of  their  violation  brings 
with  it  the  protection  of  the  law  and  a  right  of  action  for  pay- 
ment upon  the  void  contract." 

The  money  for  which  the  plaintiff  here  seeks  to  recover 
was  not  taken  from  his  testator  against  his  will.  On  the  con- 
trary, his  testator  delivered  it  to  Alvord,  knowing,  as  we  must 
assume,  that  he  had  no  right  to  borrow  it  on  behalf  of  the 
town,  and  that  he  had  no  agency  on  its  behalf  in  reference 
thereto.  This  is  not,  therefore,  like  a  case  w^here  the  money 
or  property  of  one  is  taken  against  his  will  without  authority 
SicKELs — Vol.  LXXI Y.        38 
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of  law  or  in  violation  of  law  ai  d  applied  to  the  use  or  benelit 
of  a  municipality. 

We  have  regarded  this  as  a  ease  of  great  public  importance, 
and  we  have,  therefore,  given  it  very  careful  consideration. 
The  extended  citations  from  authorities  of  acknowledged 
weight,  and  from  the  opinions  of  judges  of  great  repute,  fur- 
nish ample  reasons  for  the  conclusion  we  have  reached.  There 
is  no  possible  ground  which  we  can  perceive  for  the  mainte- 
nance of  this  action,  and  it  is  better  that  the  litigation  should 
end  here. 

The  judgment  of  the  General  Tenn  and  that  entered  at  the 
Trial  Term  should,  therefore,  be  reversed  and  the  complaint 
dismissed,  with  costs. 

All  concur,  except  Ruoer,  Cli.  J.,  and  Andrews,  J.,  taking 
no  part. 

Judgment  accordingly. 


William  li.  H.  Martin  et  al.,   Appellants,  v.   Frank  T» 
Gilbert,  as  Sheriff,  etc.,  Respondent. 

In  an  action  to  recover  the  possession  of  personal  property,  when  the 
defendant  gives  an  undertaking  for  the  return  of  the  property,  admit- 
ting tlierein  that  plaintiff  has  taken  the  property  described  in  his  affi« 
davit  and  requisition  from  defendant's  possession,  he  is  estopped  from 
denying  that  he  had  possession  of  the  property,  or  any  part  thereof,  at 
the  commencement  of  the  action,  or  from  showinj^  that  it  was  different 
or  other  property;  he  is  concluded  by  the  recitals  in  the  undertaking. 

Millar  V.  Mottcs  (56  Me.  128)  distinguished. 

The  effect  of  the  recital,  as  an  estoppel,  is  not  taken  away  by  the  fact  that 
after  the  return  of  the  property  to  the  defendant,  he  serves  an  answer, 
denying  that  he  ever  had  possession  of  the  property  mentioned  in  the 
complaint  or  affidavit  accompanying  the  requisition;  nor  is  its  effect  dis- 
turbed by  tne  provision  of  the  Code  of  Ci\'il  Procedure  (§  1704),  giving 
defendant  a  right  to  a  return  of  the  property  replevied,  on  giving  a  bond, 
although  it  be  not  the  property  described  in  the  requisition. 

It  seenis,  where  the  property  replevied  is  not  that  described,  it  is  not  nec- 
essary or  proper  to  recite  in  the  bond  that  it  is. 

Cdi-penter  v.  Bfdler  (8  M.  &  W.  208) ;  Uml  v.  McCoiiH  (41  N.  Y.  485) 
distinguished.      , 
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In  such  an  action,  as  plaintifTs  affidavit,  requisition  and  the  return  of 
the  officer  are  made  by  the  Code  of  Civil  Procedure  (§1717)  part  of  the 
judgment-roll  and  a  copy  of  them  is  required  to  be  furnished  to  the  court 
or  referee  on  trial,  it  is  not  necessaiy  to  put  them  formally  in  evidence 
in  order  that  the  court  may  consider  them. 

(Argued  January  17,  1890;  decided  February  25,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  19, 1888, 
which  reversed  a  judgment  in  favor  of  plaintiffs  entered  upon 
the  report  of  a  referee,  and  granted  a  new  trial. 

This  action  was  brought  for  the  purpose  of  recovering  the 
possession  of  certain  personal  property  described  in  the  com- 
plaint as  ready-made  clothing,  "  and  being  four  overcoats,  223 
coats,  22tt  vests,  243  pairs  of  pants,  36  boys'  suits,  one  pair 
boys'  pants." 

It  was  alleged  in  the  complaint  that  the  plaintiffs  sold  the 
above  property  and  delivered  the  same  to  one  Ruslander,  but 
that  he  had  procured  them  through  false  and  fraudulent  rep- 
resentations, and  that,  by  reason  of  such  representations,  plain- 
tife  elected  to  rescind  the  contract  of  sale  and  recover  posses- 
sion of  the  property.     It  was  also  alleged  that  the  defendant, 
Gilbert,  was  the  sheriff  of  Erie  county,  and  that  he  unlaw- 
fully detained  the  chattels  above  described,  claiming  to  hold 
them  by  virtue  of  several  writs  of  execution  issued  e^ainst  the 
property  of  Ruslander  by  some  of  his  creditors,  and  that,  prior 
to  the  commencement  of  this  action,  the  plaintiffs  had  demanded 
of  the  defendant  the  delivery  of  said  goods,  and  that  the 
defendant  had  refused  to  deliver  the  same.    It  was  also  stated, 
that  on  the  24th  of  November,  1886,  a  writ  of  replevin  was 
duly  issued  in  this  action  to  the  coroner  of  Erie  county,  requir- 
ing him  to  take  from  the  possession  of  the  defendant  these 
articles  of  personal  property ;  that  under  and  by  virtue  of  the 
writ  the  coroner  duly  replevied  and  took  from  the  defendant 
such  property,  and  that,  thereafter,  and  on  the  27tli  of  Novem- 
ber, 1886,  the  defendant  duly  executed  to  the  coroner  a  bond 
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or  undertaking  entitled  in  tliis  action,  a  copy  of  which  is 
annexed  to  the  complaint ;  that  after  the  execution  and  delivery 
of  the  same,  the  sureties  justified  and  the  undertaking  was 
approved,  and  the  goods  and  chattels  were  delivered  by  the 
coroner  back  to  the  defendant ;  that  the  chattels  were  worth 
$3,622.87,  and  that  by  reason  of  the  wrongful  detention  of  the 
goods  by  defendant,  the  plaintiffs  liad  sustained  damage  to  the 
value  of  $250. 

The  material  allegations  in  the  complaint  were  denied  by 
the  answer. 

Upon  the  trial  of  the  action  the  plaintiffs  put  in  evidence 
the  bond  or  undertaking  given  by  the  defendant  upon  retaking 
the  goods  which  the  coroner  had  replevied  from  him  by  vir* 
tue  of  the  writ  in  this  action.  The  imdertaking  is  preceded 
by  the  title  of  the  case,  and  then  it  is  stated  as  follows : 

''  Whereas,  the  plaintiffs  in  this  action  claim  the  delivery 
to  them  of  certain  chattels  specified  in  the  affidavit  made  on 
behalf  of  the  plaintiffs  for  that  purpose,  of  the  alleged  value 
of  three  thousand  six  hundred  and  twenty-two  87-100  dollars, 
and  have  caused  the  same  to  be  taken  bv  the  coroner  of  Erie 

c 

county,  pursuant  to  the  Code  of  Civil  Procedure,  but  the  same 
has  not  yet  been  delivered  to  the  plaintiffs;  and,  whereas,  the 
defendant  requires  a  return  of  the  chattels  replevied, 

'*  Now,  therefore,  we,  Charles  A.  Sweet,  of  the  city  of 
Buffalo,  county  of  Erie,  by  occupation  a  banker,  and  Charles 
G.  Curtiss,  of  the  same  ])lace,  by  occupation  a  maltster,  do 
hereby  jointly  and  severally  undertake  and  become  bound  to 
the  plaintiffs  in  the  sum  of  seven  thousand  two  hundred  and 
forty-five  dollars  and  seventy-four  cents,  for  the  delivery  of  the 
said  chattels  to  the  plaintiffs,  if  delivery  thereof  is  adjudged, 
or  if  the  action  abates  in  consequence  of  the  defendant's  death, 
and  for  the  payment  to  the  plaintiffs  of  any  sum  which  the 
judgment  awards  against  the  defendant. 

"  Dated  this  27th  day  of  November,  1886. 

'^  CIIAELES  A.  SWEET, 
"CHARLES  G.  CURTISS." 
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This  undertaking,  although  not  signed  by  the  defendant, 
was  procured  5y  him,  and  his  attorney  noticed  the  matter  for 
a  hearing  for  the  justification  of  the  sureties,  and  it  was  by 
reason  of  the  giving  of  such  undertaking  that  the  property 
was  returned  to  the  defendant. 

The  trial  resulted  in  a  report  in  favor  of  the  plaintifEs  for 
the  full  amount  claimed,  upon  which  judgment  was  entered 
in  their  favor.     Other  facts  are  stated  in  the  opinion. 

Radley  Jones  and  Abraham  Gruher  for  appellants.  Tlie 
defendant  was  estopped  by  giving  the  bond  to  retake  the  goods 
and  thus  procuring  the  re-delivery  of  the  same  to  him  from  prov- 
ing that  all  the  goods  replevied  were  not  in  his  possession  at  the 
time  the  writ  of  replevin  was  executed.  (Carpenter  v.  Stearns^ 
32  Mo.  App.  132 ;  Diossy  v.  Morgan^  74  N.  Y.  11 ;  Auerhaeh  v. 
Maries^  12  Wkly.  Dig.  155  ;  llaggart  v.  Morgan,  5  N.  Y.  422  ; 
Harrison  v.  Wilkin,  69  id.  412;  Luca^  v.  Beebe,  88  111.  427  ; 
Frost  V.  WJiite,  14  La.  Ann.  140 ;  McMillan  v.  Dana,  18  Cal. 
339  ;  Shaw  v.  McCullough,  3  W.  Va.  260 ;  Diehsmi  v.  Ander^ 
son,  9  Mo.  155 ;  Mead  v.  Figh^  4  Ala.  279 ;  Sponenberg  v. 
Lmnest,  23  Kan.  35-42 ;  S.  B,  Co.  v.  Niederv:eisser,  28  Mo. 
App.  233  ;  Code,  §§  1694, 1698, 1703, 1704, 1713,  1715,  1716; 
Anthowy  v.  Barthalow^  69  Mo.  186,  194.)  If  plaintiff  had  a 
right  to  rely  on  the  recitak  in  tlie  undertaking,  then  the 
defendant  was  estopped  from  contradicting  its  recitals.  (Cole- 
man  v.  Bean^  3  Keyes,  94;  Ilarrismi  v.  Wilhin,  69  N.  Y. 
412.)  Acquiescent  reliance  upon  the  defendant's  statements 
in  the  undertaking  was  an  alteration  of  the  plaintiffs'  position 
sufficient  to  estop  the  defendant  from  denying  the  truth  of 
those  statements.  {C.  iT.  Bank  v.  iV^  Bank,  50  N.  Y.  575.) 
The  coroner's  return  was  conclusive  on  both  parties  to  this 
action,  as  to  the  character  and  amount  of  goods  taken  and 
its  contents  could  not  be  disproved  on  the  trial.  {liusseU  v. 
Gray,  11  Barb.  541 ;  Anthony  \.  Barthahw,  69  Mo.  186, 194 ; 
Schnaider  Brewing  Co,  v.  Niederweisser,  28  Mo.  App.  233 ; 
Code,  §§  172, 1715, 1716 ;  Kellogg  v.  Boyden,  126  IlL  378.)  The 
recitals  in  the  bond  were  a  substantive  part  thereof,  and  it  was 
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not  competent  to  vary  them  by  parol  evidence.  {Cocks  v. 
Barker,  49  N.  Y.  107.)  The  General  Term  was  clearly  wrong 
in  holding  that  it  is  upon  the  coroner's  return  only  that  the 
plaintiff  could  rely  for  information  of  the  property  taken  by 
the  oiBcer.  (Code,  §§  1706,  1715 ;  I/ar7^son  v.  WilM7i,  69 
N.  Y.  412.)  The  question  as  to  tlie  suiRciency  of  the  descrip- 
tion of  the  goods  is  not  properly  before  this  court.  (  W.  Bank 
v.  ffoUs,  22  How.  Pr.  494  ;  Xelhgrj  v.  Boyden,  126  111.  378.) 
The  demand  for  the  goods  in  suit  was  sufficient.  (  White  v. 
Dodd^,  42  Barb..  554;  E.  R  Co.  v.  ITersee,  33  Hun,  169,  181 ; 
Claflin  V.  Milspaw,  107  N.  Y.  649.)  The  referee  properly 
allowed  the  plaintiflPs  $250  damages  tor  the  wrongful  detention 
of  the  goods.     {If.  Y.  G.  <&  I.  Co.  v.  Flynn,  55  N.  Y.  653.) 

B.  Frank  Dake  for  respondent.  Under  the  plaintiffs* 
stipulation  in  the  notice  of  appeal  it  is  the  duty  of  the  court 
to  affirm  the  order  appealed  from  and  award  absolute  judg- 
ment in  favor  of  the  defendant,  if  there  was  any  reason  why 
it  was  the  duty  of  the  General  Term  to  reverse  the  judgment 
and  award  a  new  trial.  {Ilalcomhe  v.  Mim^on,  4  N.  Y.  S.  R. 
250,  253.)  No  conversion  of  the  property  was  proved.  {Giln 
lett  V.  Eoherts,  57  N.  Y.  28,  33 ;  Whitmy  v.  Slanson,  30  Barb. 
276 ;  1  K  Y.  522 ;  Soutkwick  v.  F.  N.  Bank,  84  id.  420 ; 
Goodwin  v.  Wertheim^r,  99  id.  149;  Bliss  v.  Cotils,  32  Barb. 
322 ;  Mulheisen  v.  Lane,  82  111.  117 ;  Thompson  v.  Rose,  16 
Conn.  71 ;  Goodwin  v.  Werthmmer,  99  N.  Y.  149 ;  2  Greenl. 
on  Ev.  §  644.)  The  referee's  report  is  faulty  in  the  respect 
that  it  not  only  fails  to  find  the  value  of  the  goods  "  at  the 
time  of  the  trial,"  but  assumes  to  assess  their  value  and  awards 
judgment  for  their  value  "at  the  time  of  such  replevy." 
(Code,  §  1726 ;  Ilurd  v.  Birch,  11  N.  Y.  S.  R.  870,  871.) 
The  motion  for  a  nonsuit  should  have  been  granted  on  the 
ground  that  the  complaint  does  not  state  a  cause  of  action. 
(Code  Civ.  Pro.  §§  1373,  1695,  1697;  3  Blackst.  Comm.  151 ; 
DoweU  V.  Richardson,  10  Ind.  573 ;  Ames  v.  M.  B.  Co.,  8 
Minn.  467 ;  Wells  on  Replevin,  §  171 ;  De  WiU  v.  Morris,  13 
Wend.  496 ;  Wheels  v.  AUen,  51  N.  Y.  37;  McAdam  v.  Wal- 
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bran,  8  Civ.  Pro.  Rep.  451.)  The  sheriff  is  not  estopped  from 
proving  that  the  property  replevied  did  not  comprise  all  the 
property  to  recover  possession  of  which  this  action  was 
brought.  {Brooks  v.  Highy,  11  Hun,  235 ;  Bumham  v. 
Brmman,  10  J.  &  S.  49  ;  Dunford  v.  Weaver,  84  N.  Y.  445, 
451 ;  Code  Civ.  Pro.  §§  1703, 1704,  1713 ;  TalcoU  v.  BeUen, 
4  J.  &  S.  84,  92.) 

Peckham,  J.  The  defendant  claims  that  neither  the  aflS- 
davit  to  obtain  the  requisition,  nor  tlie  requisition  itself,  nor 
the  return  of  tlie  coroner  is  in  evidence  in  this  case.  He 
says  that  not  one  of  them  was  fonnally  y)ut  in  evidence,  and 
that,  therefore,  the  court  has  no  right  to  regard  them  or  any  of 
them.  We  do  not  think  it  was  necessary  to  formally  put 
those  papers  in  evidence  in  order  to  liave  them  considered  by 
the  trial  court.  By  section  1717  of  the  Code  of  Civil  Pro- 
cedure, all  of  such  papers  must  be  made  a  part  of  the  judg- 
ment-roll in  the  action,  and  a  copy  of  each  of  them  must  l)e 
furnished  to  the  court  or  referee  upon  the  trial  of  the  issue  of 
fact.  In  looking  over  the  case  it  would  seem  to  have  been 
tried  upon  the  assumption  that  the  papers  were  not  only  in 
existence  but  were  to  be  regarded  by  the  referee  for  ail  legiti- 
mate purposes.  Taking  them  into  consideration,  we  find  a 
statement  in  the  affidavit  that  "  the  plaintiffs  are  tlie  owners 
of  the  following  chattels  hereinafter  particularly  described, 
viz.:  Ready-made  clothing  as  follows:  Four  overcoats,  223 
coats,  224  vests,  pants,  243  pairs,  36  boys'  suits,  one  pair  of 
boys'  pants."  The  requisition  is  to  the  coroner  of  the  county 
of  Erie,  and  he  is  required  to  replevy  the  chattels  described 
in  the  within  affidavit.  And  the  coroner  certifies  and  returns 
that  on  the  26th  of  November,  1886,  he  executed  the  requisi- 
tion indorsed  on  tlie  affidavit  annexed,  for  the  delivery  of 
the  chattels  mentioned  in  the  said  affidavit,  "  by  taking  pos- 
uession  af  all  thereof  to  be  found  in  my  county,  to  wit: 
Four  overcoats,  223  coats,  243  pants,  224  vests,  36  boys'  suits, 
one  pair  boys'  pants."  The  return  further  stated  that  the 
defendant  claimed  re-delivery  of  said  chattels  by  giving  to  the 
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coroner  an  undertaking  in  due  form  of  law,  and  that  the 
coroner  then  re-delivered  said  property  to  the  defendant.  In 
the  affidavit  a  statement  is  thus  fonnd  of  all  the  property 
claimed  on  the  part  of  the  plaintiffs  to  be  in  the  possession  of 
the  defendant,  and  it  is  especially  described  in  such  affidavit. 
The  requisition  requires  the  coroner  to  take  tlie  property* 
described  in  the  affidavit.  The  bond  given  by  tlie  defendant 
in  order  to  keep  the  ])r()perty,  recites  the  fact  that  the  plain- 
tiffs claim  dehvery  to  them  of  certain  chattels  specified  in  the 
affidavit  made  on  behalf  of  the  plaintiffs  for  that  purpose, 
and  that  tliey  have  caused  the  same  to  be  taken  by  the 
coroner  of  Erie  county,  pursuant  to  the  Code  of  Civil  Proced- 
ure, but  the  same  not  having  yet  been  delivered  to  the  plain- 
tiffs, tlie  defendant  requires  the  return  of  the  chattels 
replevied,  and  the  condition  of  the  undertaking  is  that  the 
sureties  undertake  and  become  bound  to  the  plaintiffs  in  the 
sum  named  for  the  delivery  of  the  said  chattels  to  the  plain- 
tiffs, if  delivery  thereof  is  adjudged. 

Upon  the  trial  the  defendant  offered  to  prove  that,  of  the 
personal  property  described  in  the  affidavit  made  by  the  plain- 
tiffs, the  defendant  did  not  have  in  his  possession,  or  under 
his  control  when  the  demand  was  made  upon  him  on  the  part 
of  the  plaintiffs  and  at  the  time  of  the  commencement  of  this 
action,  more  than  one-quarter,  and  that  no  more  than  one- 
quarter  of  such  property  ever  came  into  his  possession,  or  waa 
in  his  possession  when  such  property  was  replevied  by  the 
coroner.  This  evidence  was  objected  to  on  the  part  of  the 
plaintiffs  as  tending  to  vary  or  alter  the  admissions  made  by 
the  defendant  in  this  action,  contained  in  his  undertaking 
given  to  the  plaintiffs  upon  the  retaking  of  the  goods  seized 
by  the  coroner,  herein  described  in  the  affidavit  accompany- 
ing the  requisition.  The  objection  was  sustained  and  the 
defendant  excepted.  The  General  Tenn  of  the  Supreme 
Court  has  held  that  this  was  error,  and  on  account  thereof  has 
reversed  the  judgment  and  granted  a  new  trial. 

We  think  the  referee  was  right  in  rejecting  the  evidence. 
The   affidavit  of    the  plaintiffs  described  all  the  property 
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claimed  by  tliem,  and  alleged  that  it  was  all  in  the  defendant's 
possession.  The  requisition  required  the  coroner  to  take  all 
that  property.  He  proceeded  to  the  execution  of  his  writ 
and  in  the  course  of  the  same  he  is  met  by  the  action  of  the 
defendant,  which  prevents  his  complying  with  the  terms  of 
the  requisition.  To  prevent  such  compliance  the  defendant 
offers,  as  he  has  a  right  to  do  under  the  statute,  an  undertak- 
ing on  his  part.  That  undertaking  is  provided  for  by  the 
statute,  and  in  its  recital,  in  order  to  state  for  what  purpose 
and  under  what  circumstances  it  is  given,  it  is  set  forth  iii 
plain  language  that  the  plaintiffs  claim  the  chattels  specified 
in  the  affidavit  made  on  behalf  of  the  plaintiffs,  and  that 
they  have  caused  the  same  to  be  taken  by  the  coroner  of  Erie 
county,  pursuant  to  the  Code  of  Civil  Procedure,  but  the 
same  has  not  yet  been  delivered  to  the  plaintiffs,  and  because 
the  defendant  requires  the  return  of  the  chattels  replevied^ 
therefore  the  sureties  agree  and  undertake,  as  already  men* 
tioned.  It  was  because  of  this  undertaking  that  the  defend- 
ant was  enabled  to  retain  possession  of  the  property,  and 
that  undertaking  used  by  the  defendant  recites  the  plain 
fact  of  the  claim  for  the  property  made  by  the  plaintiffs,  and 
that  it  had  been  taken  by  the  coroner  pursuant  to  the  Code 
of  Civil  Procedure.  "We  do  not  think  that  under  the  circum- 
stances the  defendant  should   be  allowed  to  contradict  the 

< 

admissions  of  fact  made  in  his  own  bond,  by  virtue  of  which 
he  kept  the  property  which  had  been  taken  by  the  coroner^ 
and  we  think  he  is  properly  concluded  by  the  recitals  in  such 
bond,  upon  the  question  of  what  property  was  as  matter  of 
fact  in  his  possession  and  taken  by  the  coroner. 

We  cannot  distinguish  this  case  in  principle  from  that  of 
Dtossy  V.  Morgan  (74  N.  Y.  11). 

It  is  true  tliat^he  facts  in  the  Diossy  Case  differ  from  thos6 
herein.  In  the  former  the  stone  in  controversy  was  on  plain- 
tiff's land  and  the  defendant  had  placed  men  at  work  upon 
the  stone,  who  were  engaged  in  cutting  it  and  assuming  pos- 
session and  ownership  of  it.  The  sheriff  took  the  stone  for 
the  plaintiff  on  the  requisition  in  the  replevin  action,  and  the 
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defendant  j3revented  its  delivery  to  plaintiff  and  procured  ite 
delivery  to  him  by  reason  of  the  giving  of  the  bond,  whicli 
contained  an  admission  that  the  property  was  taken  from  the 
possession  of  the  defendant  l)y  the  sheriff.  The  defendant 
upon  the  trial  sought  to  show  that  he  did  not  have  possession 
of  the  stone  when  the  action  was  commenced  and  this  evi- 
dence was  rejected,  and  upon  api:)eal  to  this  court  it  was  held 
that  such  rejection  was  proper.  It  is  thus  seen  that  there  was 
no  dispute  as  to  tlie  identity  of  the  property,  which  by  virtue 
of  his  bond  the  defendant  obtained,  with  that  described  in 
the  affidavit,  and  none  that  such  property  was  then  in  defend- 
ant's possession,  and  the  only  question  was  whether  the 
defendant  should  be  permitted  to  show  that  he  did  not  have 
possession  of  the  property  when  the  suit  was  commenced, 
although  his  bond  contained  the  written  admission  that  he 
did.  This  court  said,  per  Rapallo,  J.:  "By  means  of  this 
imdertaking  the  defendants  not  merely  prevented  the  delivery 
of  the  property  l)y  the  sheriff  to  the  plaintiff,  but  procured 
the  delivery  of  it  to  themselves.  The  undertaking  contains 
a  plain  admission  tliat  it  was  taken  by  the  sheriff  from  their 
possession  and  consequently  was  in  their  possession  at  the 
time  of  the  commencement  of  the  action,  etc."  And  again : 
"  Our  holding  is  that  the  undertaking  contains  the  admission 
of  a  fact,  of  which  the  defendants  have  availed  themselves  to 
obtain  possession  of  the  property,  and  that,  therefore,  they 
cannot  be  permitted  to  retract  it,  so  as  to  deprive  the  plaintiff 
of  his  right  to  a  redelivery  of  the  property  to  him." 

Has  not  this  defendant  caused  a  bond  to  be  executed,  con- 
taining a  plain  admission  of  a  fact,  viz. :  That  the  coroner  had 
taken  the  property  described  in  the  affidavit  from  his  (defend- 
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ant's)  possession  ;  and  has  not  the  defendant,  by  reason  of  the 
bond  containing  such  admission,  procured  the  coroner  to 
re-deliver  to  him  such  property  thus  taken  from  him  ?  Cer- 
tainly he  has.  If  it  had  not  been  for  the  bond  the  property 
would  have  been  delivered  to  the  plaintiff,  in  which  event  the 
defendant  could  have  shown  that  the  property  taken  M-as  not 
described  in  the  affidavit,  or  was  not  that  of  the  plaintiff. 
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Under  such  circumstances  the  plaintiffs  would  have  been  com- 
pelled to  prove  their  wliole  case,  including  the  fact  that  the 
property  actually  taken  from  defendant  was  the  property 
described  in  their  affidavit  and  in  tlieir  requisition  to  the 
sheriff. 

Instead  of  this,  however,  the  defendant  permits  the  coroner 
to  take  the  property  without  a  word  of  denial  that  it  was  the 
identical  property  described  in  tlie  aflSdavit  and  requisition, 
and  in  addition  thereto  he  causes  the  bond  to  be  executed  in 
order  to  take  back  the  property,  and  therein  he  plainly  admits 
that  it  is  the  same  property.  But  now,  upon  the  trial  of  the 
case,  he  asks  to  be  permitted  to  show  that  not  more  than 
one-quarter  of  the  property  that  was  taken  was  that  which  was 
described  in  the  affidavit.  To  allow  this  is  to  violate  the 
principle  of  the  Diossy  Ciue^  which  wafi,  that  what  was 
solemnly  admitted  as  a  fact  by  an  admission  in  the  bond, 
should  not  be  contradicted  on  the  trial.  It  is  also  most  unjust 
that  it  should  be  otherwise.  Where  property  is  taken  under 
a  requisition,  and  the  plaintiff  sees  by  the  bond  which  has  been 
executed,  and  which,  by  the  Code,  is  to  be  delivered  to  him 
by  the  sheriff  (§  1708),  a  plain  and  distinct  admission  that 
the  officer  has  taken  the  property  described  in  plaintiff's 
affidavit  and  requisition,  he  has  a  right  to  rely  on  such  admis- 
sion and  take  no  further  steps  towards  proving  the  point  as  to 
the  possession  by  the  defendant  of  the  very  property  described 
in  the  requisition.  lie  may  also  give  up  any  attempt  to  seek 
further  for  property  which  the  defendant  solemnly  admits  he 
is  himself  in  possession  of.  Otherwise,  and  in  just  such  a  case 
as  this,  the  defendant  having  obtained  delivery  of  the  prop- 
erty upon  executing  the  bond,  and  not  having  made  the  least 
denial  or  question  at  the  time  of  the  taking,  but  that  the  prop- 
erty taken  was  the  same  as  tlie  property  described  in  the 
requisition,  may  at  once  sell  or  otherwise  dispose  of  it.  By  so 
doing  the  plaintiff  is  precluded  from  any  further  examination 
of  the  property,  and  cannot  in  that  way  strengthen  his  con- 
tention that  it  was  identical  with  tliat  named  in  the  affidavit. 
In  addition  to  that  the  plaintiff  is  thrown  off  his  guard  by  the 
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defendant's  conduct  and  admission,  and  naturally  would  not  on 
that  very  account  take  such  steps  and  secure  such  proof  as  might 
otherwise  be  then  procured  to  prove  his  case  on  that  point. 

Upon  the  trial,  however,  the  defendant,  notwithstanding  his 
admission  in  his  bond,  asks  to  show  that  the  property  is  not 
identical,  and  he  thus  endeavors  to  reap  the  advantage  which 
the  admission  has  given  him  in  causing  the  plaintiffs  to  rely 
upon  the  same,  and  to  come  unprepared  for  the  trial  of  such 
an  issue. 

Is  it  right  that  he  should  have  such  an  opportunity  at  the 
plaintiffs'  expense? 

The  course  of  the  trial  herein  shows  that  the  plaintiffs  did 
rely  entirely  upon  the  admission  in  the  bond  for  the  purpose 
of  proving  the  identity  of  the  goods  taken  from  defendant's 
possession  with  those  described  in  the  affidavit  and  requisition, 
and  the  bond  was  received  in  evidence  for  that  purpose.  If 
the  denial  had  been  made  when  the  property  was  taken,  the 
plaintiffs  could  have  looked  into  the  question  more  fully  and 
have  satisfied  themselves  either  that  the  defendant  was  wrong, 
or,  if  right,  could  have  given  it  up  and  made  further  search 
regarding  the  property  they  claimed.  If  they  concluded  to 
take  it,  and  the  sheriff  was  satisfied,  then  they  would  have 
been  much  more  careful  as  to  procuring  proof  of  the  identity 
of  the  goods  claimed  with  tliose  taken,  and  much  better  pre- 
pared to  prove  such  fact  upon  the  trial.  But  the  course  taken 
by  the  defendant  wholly  disarms  them  upon  that  point. 
Assuming  the  truth  of  the  admission,  and  that  there  would  be 
no  denial  of  the  fact  of  identity  of  goods  or  possession  by 
defendant,  the  plaintiffs  might  naturally  and  rightfully  rely 
upon  such  admission  as  to  those  facts  and  simply  prepare 
themselves  to  prove  the  other  material  facts  in  the  case,  viz. : 
Title  to  the  goods  that  were  taken,  assuming  them  to  be  the 
goods  described  in  the  affidavit  and  admitted  in  the  bond. 

It  is  to  prevent  such  injustice  that  the  Diosst/  Case  says 
that  tlie  fact  of  the  possession  of  the  property  by  the  defend- 
ant, which  has  been  admitted  in  the  bond,  shall  not  be  con- 
tradicted.    In  that  case  the  injustice  worked  by  the  otlier  rule 
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would  lie  in  permitting  the  defendant  to  show  as  a  defense 
the  non-existence  of  a  fact  which  he  had  already  admitted  in 
his  bond,  and  by  reason  of  which  he  had  obtained  the  property, 
wliile  in  this  case  the  injustice  would  lie  in  permitting  the 
defendant  to  contradict  a  plain  admission  in  a  bond,  by  reason 
of  which  bond  the  property  taken  from  him  was  restored  to 
the  defendant  with  all  the  advantages  which  such  possession 
could  give  to  him.  The  hardshin  would  be  with  the  plaintiffs 
to  allow  such  proof. 

If  the  defendant  desire  to  raise  the  question  of  identity,  he 
should  raise  it,  not  by  admitting  it  in  the  bond  and  subse- 
quently contradicting  such  admission,  but  he  might  sue  the 
sheriff  for  the  taking,  or  leave  the  property  in  his  hands  and 
try  the  case,  and,  if  successful,  the  property  would  be  retunied 
or  its  value  insured  to  him. 

It  is  said  that  the  recital  in  the  bond  was  not  necessary,  as 
the  fact  is  not,  by  the  statute,  made  necessary  to  be  stated.  I 
do  not  see  that  that  makes  any  difference.  The  bond  itself  is 
required  by  the  statute,  and  in  order  to  make  it  in  anywise  intel- 
ligible it  is  necessary  that  some  statement  should  be  made  of 
the  purpose  for  which  it  is  executed,  and  the  recital  in  ques- 
tion was  made  for  that  purj^ose,  and  I  cannot  see  why  it  should 
not  be  just  as  conclusive  in  a  case  where  the  defendant  wishes 
to  deny  the  possession  of  part  of  the  property  as  where  he 
wishes  to  deny  the  possession  of  the  whole. 

The  case  of  Weher  v.  Manne  (42  Ilun,  557)  was  reversed 
in  this  court.    (105  N.  Y.  027.) 

The  same  principle  has  been  held  in  other  states.  In  Mead 
V.  FigK  (4  Ala.  279),  it  wa^  held  that  a  bond  for  redelivery  of 
a  chattel,  which  recited  a  levy  and  contained  a  promise  to  pro- 
duce the  chattel,  could  not  be  contradicted  by  showing  that 
there  was  no  such  chattel  and  that  tlie  levy  was  fictitious.  The 
court  said  :  "  The  law  gives  the  defendant  a  right  to  suspend 
the  collection  of  the  money  upon  his  doing  certain  acts,  and  it 
could  not  be  tolerated  that  he  should  be  permitted  afterwards 
to  say  these  acts  are  not  binding  on  him  because  they  assert  a 
falsehood."  * 


310  Martin  et  al.  v.  Gilbebt.  [Feb., 

Opinion  of  the  Court,  per  Peckham,  J. 


In  Liccas  v.  Beebe  (88  111.  427),  it  was  held  that  a  party  in 
a  delivery  bond,  who  tlierein  admits  the  possession  of  the 
property,  is  bound  by  it,  and  if  in  such  a  bond  proceedings 
before  a  justice  of  the  peace  in  a  certain  entitled  action  are 
recited,  the  maker  of  the  bond  cannot  contradict  the  recital 
by  proof  that  there  was  no  such  suit.  It  is  generally  sup- 
posed, said  the  court,  parties  mean  to  bind  themselves  when 
they  solemnly  and  deliberately  make  such  statements  in 
writing,  the  truth  of  which  is  attested  by  their  signatures  and 
seals. 

In  Frost  v.  White  (14  La.  Ann.  140),  the  same  holding  is 
maintained.  Property  was  attached  which  was  bonded  by  an 
intervenor,  and  a  motion  made  to  dissolve  the  attachment  on 
several  grounds,  one  of  which  was  that  no  property  was  in 
fact  attached.  The  court  said  the  admission  had  been  judici- 
ally made  by  giving  a  bond  which  contained  a  description  of 
the  property  attached,  and,  therefore,  the  intervenor  was  con- 
cluded by  his  admission  and  estopped  from  denying  its  truth. 

In  Shav)  v.  McCuUough  (3  West  Va.  260),  the  court  said 
that  parties  voluntarily  entering  into  a  forthcoming  bond,  are 
estopped  from  all  inquiry  into  the  regularity  or  validity  of  the 
levy  of  the  writ  oi  fieri  f  ados  upon  which  the  bond  was  taken. 
The  bond  recited  tlie  fact  that  the  writ  had  issued  and  the 
property  had  been  levied  on,  under  it,  and  that  was  conclusive. 

In  Schnakler  Brewing  Co.  v.  Niederweimer  (28  Mo.  App. 
233,  236),  the  defendant  offered  to  show  that  certain  of  the 
property  mentioned  in  the  requisition  and  recited  in  the  bond 
as  having  been  taken  under  it,  was  in  fact  at  the  time  that  the 
bond  was  given,  and  ever  since  had  been  in  plaintiff's  posses- 
sion. The  evidence  was  excluded  and  the  court  held  such 
exclusion  to  be  right,  because  the  respondents  should  not  be 
permitted  to  contradict  by  oral  testimony  their  own  recitals  in 
the  bond  given  by  them. 

In  Carpenter  v.  Stearns  (32  Mo.  App.  132),  tlie  court 
said  that  the  defendants,  having  availed  themselves  of 
the  benefits  of  the  stattite,  which  allows  them  to  keep  the 
property  on  giving  a  bond,  are  estopped  from  showing  or 
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claiming  on  the  trial  that  the  property  described  in  their 
delivery  bond  was  never  in  their  possession. 

In  Hundley  v.  Filbert  (73  Mo.  34),  the  obligors  ill  a  delivery 
bond  were  estopped  by  a  recital  therein  from  showing  that 
there  was  no  levy  upon  which  the  property  was  taken. 

In  State  ex  rel,  v.  Williams  (77  Mo.  463),  it  was  held 
that  a  recital  in  a  bond  is  a  solemn  admission  by  the  obligor 
of  the  truth  of  the  fact  recited,  and  where  in  an  action  against 
him  the  bond  is  pleaded  in  hoec  verba^  the  effect  is  the  same 
as  if  there  were  a  formal  plea  of  estoppel.  The  claim  was 
made  in  the  above  case  that  there  was  no  proof  that  a  party 
named  was  ever  appointed  guardian.  The  consideration  of 
the  bond  recited  that  "whereas  the  above  Robert  II.  Wil- 
liams is  the  lawful  guardian,"  etc.  The  court  said,  "this 
recital  is  a  solemn  admission  by  the  defendants  of  William's 
guardianship,"  and  defendant  was  held  estopped  by  such 
admission  from  questioning  the  fact. 

The  case  of  MUler  v.  Moses  (56  Me.  128)  contains  nothing 
opposed  to  these  views.  There  the  plaintiff  in  the  replevin 
suit,  in  order  to  get  his  requisition,  gave  a  bond,  and  of  course 
it  was  for  all  the  property  which  he  expected  to  replevy.  He 
.was  beaten  in  the  action,  and  the  defendant  in  that  action 
thereupon  sued  on  the  bond  to  recover  damages  for  taking  his 
property.  It  was  held  in  the  latter  action  that  the  recital  in 
the  bond  as  to  the  purpose  for  which  it  issued,  and  describing 
all  the  property  claimed,  did  not  estop  the  defendant  in  such 
latter  action  from  showing  as  a  fact  that  only  a  part  of  the 
property  described  therein  had  been  subsequently  taken  by  the 
sheriff.  The  court  said  in  such  case  the  bond  constitutes  no 
estoppel.  It  is  ordinarily  given  before  the  goods  are  replevied* 
It  is  based  upon  the  writ,  and  assumes  that  what  is  ordered  to 
be  replevied,  will  be.  But  if  not  found,  they  cannot  be,  and  for 
those  that  are  found,  the  bond  will  be  security  and  for  no  more. 

This  is  not  our  case.  Upon  the  whole,  both  on  principle 
and  authority,  we  think  the  evidence  was  not  admissible,  and 
the  referee  was,  therefore,  right  in  refusing  the  defendant's 
offer  to  show  the  alleged  fact. 
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We  have  looked  at  the  other  questions  arising  in  this  ease, 
and  whicli  tlie  defendant  contends  were  sufficient  to  procure 
the  reversal  of  the  judgment  hy  the  General  Tenu.  We  think 
there  is  no  merit  in  any  of  them. 

The  General  Term  erred  in  granting  a  new  trial,  and  its 
order  should,  therefore,  be  reversed  and  the  judgment  upon 
the  report  of  the  referee  affirmed,  with  costs. 

All  concur,  except  Andrews,  J.,  not  voting. 

Order  reversed  and  judgment  affirmed. 

On  a  subsequent  motion  for  re-argament,  the  following 
opinion  was  handed  down  : 

Peckham,  J.  Several  grounds  for  this  motion  are  stated. 
Among  them  it  is  urged  that  the  court  ov-erlooked  the  fact 
that  defendant  in  his  answer  denied  that  he  ever  had  posses- 
sion of  the  property  mentioned  in  the  plaintiffs'  complaint  or 
in  the  affidavit  accompanying  the  requisition,  and  that  it  also 
overlooked  the  fact  that  section  1704  of  the  Code  gives  a 
defendant  a  right  to  demand  a  return  of  the  chattels  replevied, 
whether  they  were  mentioned  in  the  affidavit  accompanying 
the  requisition  or  not.     Neither  fact  wai5  overlooked. 

The  denial  in  the  defendant's  answer  is  of  a  somewhat 
ambiguous  nature,  and  whether  it  could  be  fairly  construed 
as  raising  a  question  as  to  the  identity  of  the  goods  taken  by 
the  coroner  with  those  described  in  tlie  requisition,  or  only  a 
question  of  title  to  the  chattels,  assuming  thase  described 
in  the  requisition  to  have  been  taken  by  the  coroner,  is 
not  clear.  But  this  court  assumed  it  to  have  been  the 
former.  One  reason  for  regarding  the  proposed  evidence 
as  inadmissible  was  that  the  defendant  by  virtue  of  his 
bond  had  demanded  and  received  a  return  of  the  property, 
and  it  being  from  that  time  in  his  possession  and  under  his 
entire  control,  he  could  at  once  sell  or  otherwise  dispose  of 
the  property  and  thus  effectually  prevent  any  further  efforts 
at  identification  on  the  part  of  the  plaintiffs.  The  service 
of  an  answer  containing  such  a  denial  several  weeks  after  the 
return  of  the   property  to  defendant,  would  plainly  have   no 
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effect  80  far  as  defendant's  opportunity  to  dispose  of  the  prop- 
erty before  its  service  was  concerned.  This  seemed  so  apparent 
that  it  was  not  thought  important  to  notice  that  particular 
fact.  It  is  true  the  same  thing  might  be  done  by  a  defendant 
executing  the  bond  without  any  such  recital.  In  that  event, 
however,  the  vigilance  of  the  plaintiff  would  not  have  been 
set  at  rest.  He  would  see  that  as  there  was  no  admission  he 
must  rely  on  his  own  efforts  to  prove  the  fact,  and  they  would 
probably  be  at  once  and  vigorously  enlisted  for  that  purpose. 

The  provisions  of  the  Code  (§  1704)  were  also  not  overlooked. 
The  fact  that  the  defendant  has  under  that  section  the  right 
to  a  return  of  the  property  taken  by  the  sheriff  on  giving  a 
bond,  etc.,  even  though  it  be  not  the  property  described  in  the 
requisition,  was  noticed  and  its  effect  appreciated  by  us.  If 
the  propert}-  taken  be  not  the  property  mentioned  and  described 
in  the  requisition,  then  there  is  neither  necessity  nor  propriety 
in  reciting  in  the  bond  that  it  is  such  property.  Where  such 
recital  is  made  it  is  evidence  that  the  defendant  intends  to 
litigate  only  the  question  of  title,  and  not  the  question  of  the 
identity  of  the  goods.  Under  such  circumstances  there  is 
stiU  greater  reason  why  the  plaintiff  should  rely  on  it,  and 
why  the  defendant  should  be  bound  by  it.  He  recovers 
the  possession  of  the  property  by  reason  of  the  bond, 
and  he  therein  asserts  that  it  is  the  same  property  riientioned 
in  the  requisition.  There  is  nothing  in  the  opinion  criticised 
which  show^s  tliat  the  only  remedy  of  the  defendant  in  this 
case  was  to  sue  the  sheriff  or  leave  the  property  in  his  hands. 
The  counsel  has  made  a  most  earnest  argument  in  his  brief, 
founded  upon  the  general  merits  of  his  claim.  We  are  entirely 
unconvinced  of  the  error  of  oin*  decision  and  we  do  not  share 
in  the  fear  of  the  serious  calamities  that  may  follow  our  per- 
sistence in  it.  On  the  contrary,  we  think  gross  injustice  may 
follow  the  adoption  of  the  other  rule,  as  we  have  attempted  to 
point  out. 

Two  cases  have  been  cited  in  the  brief  of  the  learned  counsel 
which  he  claims  are  conclusive  upon  the  question  in  controversy 
and  which  were  not  cited  on  the  argument,  and  upon  them  he 
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specially  bases  his  application  for  a  re-argument  of  this  case. 
They  are  Carpenter  v.  BulUr  (8  M.  &  W.  209)  and  Reed  v. 
McCourt  (41  N.  Y.  435). 

The  first  was  an  action  brought  for  a  trespass  alleged  to 
have  been  committed  upon  a  lot  belonging  to  the  plaintiff,  and 
upon  a  trial  before  Coleridge,  J.,  the  defendant  gave  in  evi- 
dence a  deed  made  between  the  defendant  and  the  plaintiff 
and  one  William  Fanshawe,  in  which  was  claimed  to  be  an 
admission  by  way  of  a  recital,  that  the  land  in  question  belonged 
to  the  defendant.  The  deed  was  admitted  in  evidence,  but  it 
was  contended  by  plaintiff's  counsel  that  the  recital,  though  so 
admissible  was  not  conclusive,  and  he  proposed  to  show  that 
the  admission  was  made  under  a  misapprehension.  The  evi- 
dence as  to  the  mistake  was  admitted  and  a  verdict  was  foiind 
for  the  plaintiff.  The  defendant  obtained  a  rule  to  show  cause 
why  the  verdict  should  not  be  set  aside  on  the  ground  that  the 
recital  was  conclusive  against  the  plaintiff,  and  after  argument 
upon  that  order  the  judgment  of  the  court  was  delivered  by 
Parke,  B.,  and  it  was  held  that  the  admission  was  not  conclu- 
sive and  that  the  judgment  was  correctly  given  for  plaintiff. 
It  was  held  to  be  not  conclusive  because  the  action  in  question 
was  not  founded  on  the  deed,  but  was  wholly  collateral  to  it^ 
and,  therefore,  the  party  ought  to  be  permitted  to  dispute  the 
facts  so  admitted. 

The  case  in  the  Forty-first  New  York  is  of  the  same  nature, 
although  an  action  of  ejectment  The  recitals  in  both  cases 
were,  as  stated  in  each,  wholly  collateral  to  the  action  then  on 
trial.  They  had  no  relation  to  it  whatever,  directly  or  indi- 
rectly. It  was  nothing  more  than  the  case  of  an  admission 
in  a  matter  in  nowise  connected  with  the  action  in  which  it 
was  desired  to  use  it  as  conclusive  evidence.  Upon  no  basis 
of  common  sense  could  it  be  done. 

But  in  the  case  at  bar  it  is  entirely  different.  While,  tech- 
nically, the  action  is  not  upon  the  undertaking,  yet  still  the 
undertaking  was  executed  on  the  part  of  the  defendant,  pur- 
suant to  the  Code,  and  as  one  of  tlie  steps  in  the  conduct  of 
this  very  action,  and  it  was  by  reason  of  its  execution  and 
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delivery  to  the  plaintiffs  that  the  property  which  the  coroner 
had  taken  was  re-delivered  to  the  defendant.  He  thus  in 
this  action,  re-possesses  himself  of  the  property  in  dispute, 
because  of  this  bond.  It  is  not,  therefore,  wholly  collateral 
to  the  action.  It  plays  a  most  important  part  therein,  and  by 
reason  of  its  execution,  the  plaintiffs  herein  were  prevented 
from  themselves  obtaining  possession  of  the  property.  How 
can  it  be  said  that  under  such  circumstances  the  instrument  is 
wholly  collateral  to  the  action  upon  trial  ?  So  far  from  being 
wholly  collateral,  it  is  intimately  connected  with,  and  is  part 
of  the  steps  necessarily  and  properly  taken  in  the  conduct  of 
the  action  itself.  The  learned  counsel  for  the  respondent 
admits  that  if  the  'action  had  been  brought  directly  upon  the 
undertaking,  the  evidence  in  question  would  not  have  been 
admissible.  It  seems  to  us  that  it  is  not  necessary  that  the 
action  should  be  distinctly  and  technically  upon  the  under- 
taking itself,  in  order  to  rule  out  the  evidence  under  the  very 
cases  cited.  The  action  must  not  only  be  separate  and  distinct 
from  one  upon  the  bond,  but  the  bond  itself  must  be  wholly 
collateral  to  the  action,  and,  as  I  have  said,  it  cannot  be  con- 
tended that  the  undertaking  in  this  action  is  wholly  collateral 
to  it  when  it  is  a  step  in  the  action  itself,  taken  by  virtue  of 
the  law  in  regard  to  such  cases,  and  when  the  defendant  has 
acquired  possession  of  the  very  property  in  dispute  by  reason 
of  the  bond. 

The  action  of  Diosay  v.  Morgan  (74  N.Y.  11),  with  the 
decision  in  which  the  counsel  finds  no  fault,  was  no  more 
brought  upon  the  xmdertaking  than  is  this  action,  and  the 
undertaking  is  no  more  collateral  in'  this  action  than  was  the 
undertaking  in  that  of  Diossy.  If  the  counsel  be  right  in  his 
claim  that  this  action  is  not  only  not  brought  upon  the  under- 
taking, but  the  undertaking  is  wholly  collateral  to  it,  then  the 
Diossy  case  was,  in  any  event,  wrongly  decided.  But  the 
estoppel,  in  that  case,  was  based  entirely  upon  the  recital  in 
that  undertaking.  The  opinion  of  Judge  Rapallo  is  plain 
upon  that  point,,  and  upon  that  question  the  two  cases  cannot 
be  distinguished. 
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The  other  cases  cited  by  the  counsel  are  of  the  same  nature 
as  those  already  referred  to. 

The  learned  counsel  savs  our  decision  holds  that  an  unneee^ 
tsary  recital  in  a  written  instrument  estops  the  party  making  it 
from  denying  its  truth,  not  only  in  actions  on  the  instniment, 
but  in  any  case  where  the  instrument  may  be  invoked  as  evi- 
dence of  the  facts  recited.  Also,  that  a  party  to  an  action, 
discovering  that  his  opponent,  inadvertently,  and  in  the  most 
general  terms,  has  admitted,  in  writing,  a  question  in  issue, 
may  fold  his  liands  and  rely  upon  the  admission  as  estopping 
his  opponent  from  proving  the  contrary,  however  erroneous 
the  admission  may  be.  The  decision  which  we  have  made  in 
this  case  cannot  be  tortured  into  holding  either  of  the  two 
propositions  advanced  by  the  counsel.  The  facts  which  we 
have  spoken  of  so  often  as  almost  to  be  wearisome  are  wholly 
ignored  in  tliese  statements  and  the  character  of  the  action,  as 
related  to  the  instrument  containing  the  recitals,  is  mistakenly 
described. 

We  see  no  reason  for  granting  a  re-argument  and  the  motion 
is,  therefore,  denied,  with  $10  costs. 

All  concur. 

Motion  denied. 
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Alfeed  Eoe  as  Executor,  etc.,  Respondent,  v.  Carolina  A. 

Stroxo  et  al.,  Appellants. 

In  an  action  to  recover  damages  for  the  erection,  and  to  compel  the 
removal,  of  a  wharf  and  bridge  alleged  to  have  been  unlawfully  erected 
by  defendants  upon  lands  of  plaintiffs,  adjoining  and  under  the  waters 
of  SeUuket  bay,  in  the  town  of  Brookhaven,  Long  Island,  plain- 
tiffs claimed  title  to  the  land  above  high-water  mark  as  descendants 
of  F.,  one  of  the  original  proprietors  of  the  town,  to  whom  alot  including 
the  upland  ad  j oining  the  bay  was  alloted.  It  appeared  that  the  structures 
in  question  extended  above  high-water  mark  in  front  of  the  P.  lot.  Held, 
that  in  the  absence  of  any  evidence  of  a  reservation  by  the  town  of  land 
above  high-water  mark,  the  presimiption  was  that  plaintiffs'  title  extended 
to  that  mark;  and  so  far  as  said  structures  extended  above  it.  they  were 
entitled  to  have  them  removed. 
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As  to  the  lands  under  water  plaintiffs  claimed  title  under  a  deed  from  6.  to 
B.,  executed  in  1768,  which  purported  to  convey  '*  a  certain  piece  of  salt 
thatch,"  the  bounds  of  which  as  given  included  the  locus  in  quo.  It 
appeared  that  plaintiffs  and  their  predecessors  in  title,  so  far  back  as  the 
memory  of  living  witnesses  extended,  exercised  acts  of  ownership  by  cut- 
ting thatch,  leasing  the  right  to  cut  to  others,  and  in  one  instance  brought 
suit  against  an  alleged  trespasser.  It  also  appeared  that,  prior  to  1698, 
the  town  had  conveyed  to  a  private  person  the  land  under  water  in  the 
bay  up  to  the  line  of  and  excepting  that  portion  included  in  the  deed  to 
B.  HM,  that  the  evidence  justiHed  the  presumption  of  a  grant  of  the 
soil,  and  so  made  out  a  prima  facie  title  in  the  plaintiffs;  and  that, 
therefore,  a  dismissal  of  the  complaint  was  error. 

Roe  V.  Strong  (107  N.  Y.  350)  distinguished  and,  as  to  the  last  point  decided 
therein,  questioned. 

Reported  on  a  former  appeal,  107  N.  Y.  350. 

(Argued  January  20,  1890;  decided  February  25,  1890.) 

Appeal  from  .judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  June  28, 1889,  which  affirmed  a  judgment  in  favor 
of  defendants,  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

This  action  was  brought  to  recover  damages  for  the  erection 
of  a  wharf  and  bridge  upon  plaintiffs'  property,  and  to  compel 
their  removal. 

The  complaint  alleges  that  the  original  plaintiflFs  are  owners 
of  certain  premises  situate  in  SetaukeJt,  in  the  town  of  Brook- 
haven,  Suffolk  county,  adjacent  to  ajid  in  front  of  an  arm  of 
Setauket  harbor,  and  a  navigable  bay  or  arm  of  the  sea,  that 
defendants  are  owners  of  a  parcel  of  land  called  Strong's  neck, 
situate  upon  the  opposite  shore  of  said  bay  and  which  connects 
with  the  mainland,  where  plaintiffs'  premises  are  situated,  by 
a  public  highway  around  the  shore,  and  which  was  the  usual 
means  of  communication  between  Strong's  neck  and  the  vil- 
lage of  Setauket.  It  also  alleges  that  in  July,  1879,  the 
defendants  wrongfully  commenced,  and  at  the  time  of  bring- 
ing the  action  continued,  the  erection  of  a  bridge  from 
Strong's  neck  to  the  main  land  and  over  and  across  the  bay ; 
sunk  piles  in  the  land  under  water,  and  also  on  the  plaintiffs' 
lands ;  that  its  south-western  terminus  was  built,  or  was  intended 
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to  be  built,  upon  plaintiffs'  lands,  and  that  for  such  purpose 
defendants  unlawfully  entered  upon  their  lands;  that  such 
"bridge  is  the  private  j)roperty  of  defendants,  and  that  the 
public  have  no  property  therein  or  title  thereto ;  that  defend- 
ants have  unlawfully  raised  or  changed  the  grade  of  plaintiffs' 
lands  between  such  terminus  and  the  highway,  and  in  so  doing 
have  unlawfully  entered  upon  their  property ;  it  also  alleges 
that  such  structure  is  a  barrier  to  the  passage  of  vessels,  and 
will  prevent  their  passage  beyond  plaintiffs'  premises,  and  tliat 
they  will  be  compelled  to  stop  in  front  and  discharge  their 
cargoes  thereon;  and  that  by  the  acts  aforesaid  defendants 
have  incumbered  and  injured  plaintiffs'  lands,  and  that  they 
have  not  nor  can  they  thereafter  have  or  enjoy  the  same  in  so 
large,  ample  or  beneficial  a  manner  as  they  otherwise  might  or 
would  have  enjoyed  the  same. 

The  answer  admits  the  erection  of  the  bridge ;  that  the 
bridge  and  wharf  are  the  defendants'  property,  but  deny 
plaintiffs'  title  to  the  locus  in  quo. 

Pending  the  action  the  original  plaintiffs  died  and  the  action 
was  revived  and  continued  by  their  personal  representatives 
And  heirs-at-law. 

The  plaintiffs'  claim  of  title  to  the  premises  in  question  was 
derived  from  two  sources.  To  the  land  above  and  to  high- 
water  line,  as  descendants  of  Kichard  Floyd,  one  of  the  orig- 
inal proprietors  of  the  town  of  Brookhaven.  To  the  land 
below  high-water  mark,  as  grantees  of  Adeline  WoodhuU.  It 
was  shown  that  Floyd  was,  in  16()8,  one  of  the  then  town  pro- 
prietors, and  one  of  the  persons  to  whom  land  was  allotted  by 
the  first  allotment  made  by  the  town.  That  he  settled  upon  and 
occupied  the  land  whicli  was  known  as  the  Floyd  homestead 
lot  from  the  time  of  the  settlement,  and  that  he  and  his 
descendants  continued  in  possession. 

As  to  the  title  to  the  land  between  higli  and  low-water  mark, 
plaintiffs  claimed  title  under  a  deed  from  Joseph  Brewster  to 
Andrew  Seaton, , dated  Jime  21,  1708,  the  substance  of  which, 
so  far  as  material,  and  the  other  material  facts  are  set  forth  iu 
the  opinion. 
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JoAn  J.  MacMln  for  appellants.  The  views  of  tlie  Court 
of  Appeals,  upon  which  the  new  trial  was  ordered,  are  inap- 
plicable upon  the  present  appeal.  {Roe  v.  Stro7ig^  107  N.  Y. 
351.)  It  18  to  be  presumed  tliat  Brewster  and  the  Woodhulls 
knew  the  true  state  of  the  title.  [Pitney  v.  Leonard^  1  Paige, 
4G4 ;  Brown  v.  Bowen^  30  N.  Y.  519.)  The  deed  made  by 
Brewster  is  to  be  construed  in  the  light  of  the  surrounding 
circumstances  and  the  situation  of  the  parties.  {Town  of 
Southampton  v.  M.  B.  0.  Co,^  116  N.  Y.  1 ;  Moore  v.  Jack- 
son^ 4  W.  E.,  58,  67.)  To  justify  the  court  in  presuming  a 
valid  title  or  to  supply  defects  in  a  title,  it  is  only  necessary 
that  it  should  appear  that  the  facts  are  such  as  could  not, 
according  to  the  ordinary  course  of  human  affairs,  occur  unless 
there  was  a  transmutation  of  title  to  the  party  claiming  it  or 
that  facts  are  shown  which  lead  to  the  inference  that  the  title 
must  have  had  a  rightful  commencement.  (Greenl.  on  Ev. 
§§  46,  48;  Jackson  v.  McCall,  10  John,  387,  391 ;  Best  on 
Presump.  §§  108, 109 ;  Philips  on  Ev.  [Cowen  &  Hills'  Notes] 
311,  477 ;  Ricard  v.  WtUiarns,  7  Wheat.  59,  109 ;  Blight  v. 
Rochester,  Id.  535 ;  Fletcher  v.  Faller,  120  IT.  S.  534 ;  Jack- 
son V.  Warford^  7  Wend.  ^>^^  The  undisputed  facts  shown 
establish  the  presiunpton  of  a  grant  in  fee.  (De  Jure  Maris, 
chaps.  3, 4, 5, 6,7;  Hall  on  Sea  Shores  [2d  ed.],  129-131 ;  1  Greenl. 
on  Ev.  §§  45,  46,  48 ;  2  id.  §  541 ;  Best  on  Presump.  §  111 ; 
Calnwdy  v.  Rawe^  6  C.  B.  861.)  These  rules  are  applicable 
no  matter  what  the  species  of  property  may  be  affected  by  the 
claim  —  whetlier  upland  or  land  subject  to  the  flow  of  the 
tide,  not  admitting  of  such  possession  as  would  be  the  basis  of 
a  title  by  adverse  possession.  {Palmer  r.  IFicks^  6  Johns. 
133 ;  Gould  on  Water  Courses,  §  22.)  The  doctrine  that  the 
grant  of  an  easement  or  a  right  to  pro:fits  may  be  presumed 
from  user,  applies  only  to  incorporeal  hereditaments,  and 
does  not  extend  to  land  or  corporeal  property  or  a  claim  of 
title  thereto.  (3  Washb.  on  Real  Prop.  51 ;  Cowen  &  Hills' 
Notes,  311.)  The  facts  show  such  an  occupation  of  the  prem- 
ises as  to  afford  a  basis  for  a  title  by  adverse  possession. 
{Eioing  v.  Burnet^  11  Pet.  41 ;  Watkins  v.  Holman^  16  id- 
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25 ;  West  v.  Lanier^  9  Humph.   771,  776 ;  Clancy  v.  Haai 
detU,  39  Me.  451.) 

A,  A.  Spear  for  respondents.  The  court  will  not  help 
plaintiff  out  by  a  "guess;"  they  must  prove  their  case. 
{Taylor  v.  City  of  TonJce^^s,  105  N.  Y.  209.)  The  burden 
of  proof  was  upon  plaintiff,  and  the  facts  required  of  them  by 
this  court,  on  the  former  appeal  to  sustain  title  to  high-water 
mark  adjacent  to  the  homestead,  have  all  been  found  against 
them  on  conflicting  testimony.  {Daris  v.  ClarJc,  87  N.  Y.  623 ; 
People  V.  T,  A,  S.  Bank,  98  id.  661 ;  Ifarxv,  McGlynn,  88  id. 
357 ;  Hewlett  v.  Elrner,  103  id.  156 ;  Hynes  v.  McDermotty 
91  id.  451 ;  Bassett  v.  Wheeler,  84  id.  466 ;  Snyder  v.  Sher- 
man, 88  id.  656.) 

Andrews,  J.  This  case  is  here  for  the  second  time.  On 
the  former  appeal  we  reversed  the  judgment  in  favor  of  the 
plaintiffs,  rendered  after  a  trial  of  the  issues,  for  the  reasons 
stated  in  the  opinion  then  given.     (107  N.  Y.  350.) 

The  present  appeal  is  from  a  judgment  aflfirming  a  judgment 
entered  upon  a  dismissal  of  the  complaint  at  Special  Term,  at 
the  conclusion  of  the  plaintiffs'  evidence,  no  evidence  having 
been  given  on  the  part  of  the  defendants.  The  sole  questions 
upon  the  present  appeal  are  whether  the  case  as  made  by  the 
plaintiffs,  prima  facie  established,  or  tended  to  establish,  that 
the  Floyd  Homestead  lot  was  bounded  on  the  east  by  high- 
water  mark  of  Setauket  harbor ;  and,  second,  whether  the  evi- 
dence now  presented  on  the  part  of  the  plaintiffs  justifies  a 
presumption  of  a  grant  by  the  town  or  freeholders  of  Brook- 
haven,  to  Joseph  Brewster  or  his  ancestors,  of  the  soil  under 
water  in  front  of  the  Floyd  premises  described  in  Brewster's 
deed  to  Andrew  Seaton,  dated  June  21,  1768. 

It  is  not  questioned  but  that  the  plaintiffs  have  succeeded  to 
whatever  title  was  originally  vested  in  Richard  Floyd  to  the 
homestead  lot,  and  to  the  title  of  Brewster  to  the  land  under 
water,  embraced  in  his  deed  to  Seaton,  or  to  whatever  right  he 
had  in  the  Iocils.  It  is  also  undisputed  that  the  structure 
erected  by  Strong,  the  removal  of  which  is  the  object  of  the 


1890.]  KoE  V.  Strong  et  al.  321 


Opinion  of  the  Court,  per  Andrews,  J. 


present  action,  extends  several  feet  above  high-water  mark  of 
the  harbor,  in  front  of  the  Floyd  liomestead  lot,  and  also  across 
the  land  under  water  described  in  the  Seaton  deed.  It  is 
not  now  a  question  whether,  assuming  title  in  the  plaintiffs  to 
the  lomis  upon  which  the  bridge  is  built,  the  defendants  have 
acquired,  notwithstanding,  a  right  to  maintain  the  bridge. 
Their  title  or  right,  if  any,  was  not  disclosed,  and  if  the  plain- 
tiffs have  title  to  the  soil  on  which  the  bridge  is  built,  presump- 
tively the  erection  is  an  invasion  of  such  title,  and  a  trespass. 

In  respect  to  the  boundary  of  the  Floyd  homestead  lot  on  the 
east  or  harbor  side,  it  was  held  on  the  former  appeal  that  the 
evidence  then  presented  rendered  it  doubtful  whether  the  title 
of  Richard  Floyd,  the  owner  of  the  homestead  lot,  antedated 
theNicoll  patent  to  the  freeholders  of  Brookhaven,  of  1666,  and 
assuming  that  it  did  not,  but  was  acquired  subsequent  to  that 
patent,  it  was  held  that  there  was  some  evidence  in  the  case, 
introduced  by  the  defendants,  tending  to  show  that  in  the 
allotment  of  town  lands  under  that  patent,  the  cliff,  and  not 
high-water  mark,  was  the  boundary  of  tha  allotted  lands  on 
the  water  side,  the  town  retaining  a  strip  between  the  cliff  and 
the  shore  for  public  use.  As  the  case  now  stands  there  is  no 
evidence  of  such  reservation  and  no  ground  for  a  presumption 
that  the  lots  laid  out  upon  the  water  were  not  bounded  by  high- 
water  mark,  or  that  they  extended  only  to  the  cliff.  It  was 
said  in  the  opinion  in  the  fonner  case,  speaking  of  the  Floyd 
homestead  lot :  "  The  fifty  acres  is  adjacent  to  the  harbor,  and, 
in  the  absence  of  evidence  to  the  contrary,  it  cannot  be  sup- 
posed that  the  person  from  whom  Richard  Floyd  derived  title 
reserved  a  strip  a  few  rods  wide  along  the  shore,  thereby  cut- 
ting him  off  from  access  to  the  water  over  his  own  land." 
Upon  the  evidence  now  appearing  there  is  nothing  to  over- 
come the  presimiption  that  the  Floyd  lot  was  bounded  on  the 
east  by  the  water,  and,  assuming  that  the  water  was  the 
boundary,  the  bridge,  so  far  as  it  extended  above  high-water 
mark,  was  upon  the  land  of  the  plaintiffs,  and  they  were  enti- 
tled, upon  the  evidence  now  appearing,  to  have  it  removed. 

The  other  question  in  the  case,  relating  to  the  alleged  title 
SiCKELs— Vol.  LXXIV,        41 
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of  the  plaintiffs  to  the  land  under  water  embraced  in  the  Seaton 
deed,  depends  upon  the  evidence  given  on  the  former  trial, 
supplemented  by  additional  and,  as  it  seems  to  us,  important 
proof.  The  town  of  Brookhaven,  under  the  colonial  patents, 
acquired  a  proprietary  interest  in  the  soil  of  the  bays  and  har- 
bors within  its  limits.  (107  N.  Y.  358,  and  cases  cited.)  No 
grant  in  fact  is  shown  to  have  been  made  by  the  town  at  any 
time  to  the  land  under  water  embraced  in  the  Brewster  deed 
of  1768.  But  the  deed  purported  to  convey  to  Seaton  in  fee, 
for  the  consideration  of  £40,  "  a  certain  piece  of  salt  thatch," 
bounded  on  the  east  "by  a  straight  line  from  Col.  Smith's  gat« 
to  Col.  Floyd's  point."  The  plaintiffs  deduce  title  under  this 
deed  by  regular  chain,  and  show  that  they  and  their  grantors, 
for  a  period  running  back  as  far  as  the  memory  of  living  wit- 
nesses, exercised  acts  of  ownership  by  cutting  the  tliatch, 
leasing  the  right  to  cut  to  others,  and  that  in  one  instance  a 
suit  was  brought  against  an  alleged  trespasser  by  the  person 
claiming  under  the  Seaton  deed.  Upon  the  former  appeal  it 
was  thought  that  this  evidence  was  insufficient  to  show  the 
title  to  the  soil  in  the  plaintiffs,  but  was  consistent  with  the 
grant  of  a  privilege  merely  to  Brewster  and  his  gmntees  to 
take  the  thatch,  and  did  not  justify  a  presumption  of  a  grant 
by  the  town  of  the  soil.  I  wrote  the  opinion  in  that  case,  but 
feel  compelled  to  say  that,  upon  further  consideration,  I  euter^ 
tain  much  doubt  as  to  the  correctness  of  our  former  conclusion 
on  that  point.  Whatever  was  done  by  Brewster  and  his  sue 
cessors  in  title  ought,  in  accordance  with  general  principles,  to 
be  referred  to  the  exercise  of  a  right,  and  not  to  usurpation, 
there  being  no  proof  that  the  acts  were  tortious,  or  that  they 
were  ever  challenged  by  the  town.  The  cutting  of  the  thatch, 
and  the  leasing  of  the  right  to  do  so  to  others,  were  the  only 
acts  of  ownership  which,  considering  the  nature  and  situation 
of  the  property,  could  be  exercised,  and,  while  not  making 
out  a  technical  adverse  possession  under  the  statute,  may 
justify  the  presumption  of  a  grant,  and  perhaps  a  grant  of 
the  soil,  and  not  a  right  to  take  thatch  merely.  Lord  Hale, 
in  his  treatise  De  Jure  Maris  (chaps.  3,  4r,  6,  6,  7),  after 
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stating  that  the  title  to  the  shore  between  high  and  low- 
water  mark  is  presumptively  in  the  king,  but  that  it  may  be 
in  the  subject,  and  parcel  of  the  manor  adjacent,  instances 
as  evidence  sufficient  to  warrant  the  presumption  of  title 
from  the  crown,  "  constant  and  usual  fetching  gravel,  seaweed 
and  seasand  between  high  and  low-wat^r  mark,  and  licens- 
ing others  to  do  so;  enclosing  and  embanking  against  the 
sea,  and  enjoyment  of  what  is  so  had,"  etc.  (See  also  Cdtmady 
V.  Rowe^  6  C.  B.  861 ;  Phillips  Ev.  [Cowen  &  H.  notes, 
Is'ote  311,  p.  4];  Greenl.  on  Ev.  [Red.  od.]  §§  46,  48.)  The 
plaintiffs  on  the  last  trial  put  in  evidence  a  patent  from 
Gov.  Fletcher  to  Col.  William  Smith,  Chief  Justice  of  the 
Province  of  New  York,  dated  October  9,  1693,  which  recited 
the  purchase  by  the  grantee  of  large  tracts  of  land  on  Long 
Island  (Nassau),  and  among  others  of  "  all  such  thatch  beds 
or  creek  thatches  as  lyes  within  the  harbor  (Setauket)  in  a 
direct  lyne  from  ye  marked  tree  by  the  gate  to  ye  southermost 
poynt  of  ye  said  Little  Neck  called  Floyd's  Poynt,  given  by 
ye  townesmen  of  Brookhaven  to  him,  ye  said  Smitli,  as  by  their 
s*  deeds,  relacon  being  thereunto  had,  may  more  fully  appear," 
and  which  patent  confirmed  and  ratified  Smith's  title.  The 
plaintiffs  also  produced  in  evidence  the  town  records  of 
Brookhaven,  containing  an  entrj-  showing  that,  at  a  meeting  of 
the  trustees,  freeholders  and  commonalty  of  the  town  on  the 
27th  of  November,  1693,  the  patent  to  Smith  was  read  and 
approved,  and  a  further  entry  that  on  election  day,  in  May, 
1694,  Col.  Smith  caused  the  patent  to  be  publicly  read  before 
the  freeholders  of  this  town,  and  that  it  was  voted  to  approve 
the  same.  These  facts  and  admissions  tend  to  show  that  the 
town  had  conveyed  to  Smith  the  title  to  the  land  under  water 
in  Setauket  harbor,  adjoining  the  premises  described  in  the 
Brewster  deed.  Both  Smith's  patent  and  Brewster's  deed 
make  the  boundary  between  the  respective  premises  a  line 
running  from  Smith's  gate  to  Floyd's  point.  The  same  line 
is  recognized  in  a  deed  from  Selah  Strong,  the  ancestor  of 
defendants,  to  Abram  WoodhuU,  dated  April  4,  1785,  as 
bounding  the  premises  formerly  belonging  to  Smith. 
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It  now  appears,  therefore,  that  the  town,  as  early  as  1693, 
had  conveyed  most  of  the  land  under  water  in  the  harbor  of 
Setauket  to  a  private  person.  What  remained  was  the  small 
part  included  between  the  western  boundary  of  the  Smith 
patent,  and  the  shore  at  high-water  mark,  and  this  was  the  part 
conveyed  by  Brewster  to  Seaton  in  1768.  It  does  not  seem 
to  be  an  unreasonable  presumption,  under  the  circumstances, 
that  the  title  of  Brewster  also  originated  in  a  grant  from  the 
town. 

Upon  the  case  as  now  presented  we  are  of  the  opinion  that 
the  plaintiffs  made  out  a  p^nma  facie  title  to  the  locu^  upon 
which  the  bridge  was  erected,  and  that  the  coui-t  erred  in  dis- 
missing the  complaint. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
granted. 

All  concur. 

Judgment  reversed. 


The  Mutual  Life  Insurance  Company  of  New  Tobk, 
Respondent,  v,  Sarah  E.  Shipman  et  al..  Impleaded,  etc., 
Appellants. 

The  provision  of  the  Revised  Statutes  (1  R.  S.  737,  §  124),  declaring  that 
"every  instrument  executed  by  the  grantee  of  a  power,  conveying  an 
estate,  or  creating  a  charge  which  such  grantee  would  have  no  other 
right  to  convey  or  create,  unless  by  virtue  of  his  power,  shall  be  deemed 
a  valid  execution  of  the  power,  although  such  power  be  not  recited  or 
referred  to  therein,**  was  not  intended  to  change  then  existing  rules; 
and  whenever,  in  addition  to  the  power,  the  grantee  has  an  Independent 
interest  in  the  property,  whether  legal  or  equitable,  the  rule  of  the 
statute  does  not  apply,  and  the  instrument  will  not  be  deemed  an  execu- 
tion of  the  power,  but  only  a  conveyance  of  the  independent  interest. 

The  will  of  S.  devised  his  real  estate  to  his  wife  as  long  as  she  should 
remain  his  widow,  and  upon  her  death  or  remarriage  to  their  children. 
He  made  her  executrix,  and  the  will  authorized  her  to  make  advances 
from  the  property,  from  time  to  time,  in  her  discretion,  to  the  children 
"for  maintenance  and  support,"  and  empowered  her  to  mortgage, 
lease  and  dispose  of  such  property  for  the  purpose  of  carrying  into  effeot 
the  provisions  of  the  will.    The  widow  married  and  subsequently  exe> 
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cuted  a  mortgage  on  said  real  estate  in  her  individual  name  to  secure  a 
loan.  The  mortgage  contained  no  reference  to  the  character  of  the 
mortgagor  as  executrix,  or  to  the  power  to  mortgage  contained  in  the 
will.  This  mortgage  was  paid  from  the  proceeds  of  a  loan  obtained 
from  plaintiff  upon  a  mortgage  of  the  same  property,  executed  by  the 
widow  individually  and  as  executrix.  In  an  action  to  foreclose  the  latter 
mortgage,  it  appeared  that  plaintiff  had  knowledge  that  the  purpose  of 
the  mortgagor  was  to  pay  the  prior  loan  with  the  money  borrowed;  such 
prior  loan  was  procured  for  the  benefit  of  the  widow's  second  hus- 
band. Held,  that  upon  the  marriage  of  the  widow  the  fee  of  the  real 
estate  vested  in  the  children,  subject  to  the  execution  of  the  power  of 
sale  and  to  the  widow's  right  of  dower;  that  the  interest  mortgaged 
must  be  restricted  to  the  individual  interest  which  the  mortgagor  had  as 
doweress;  that  although  her  dower  right  while  unassigned  did  not  give 
her  a  legal  estate  in  the  land,  it  was  a  legal  interest  and  constituted 
property  capable  in  equity  of  beiag  sold,  transferred  and  mortgaged  by 
her. 

Martin  v.  Smith  (46  N.  Y.  571)  distinguished. 

Mutual  Life  Ins,  Co.  v.  Shipnian  (50  Hun,  578)  reversed. 

(Argued  January  20.  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  departmert,  entered  upon  an  order 
made  the  first  Tuesday  of  January  1889,  which  revei*sed  a 
judgment  in  favor  of  defendant,  entered  upon  a  decision  of 
the  court  on  trial  at  an  equity  term. 

This  was  an  action  for  the  foreclosure  of  a  mortgage.    • 
The  facts  are  sufficiently  stated  in  the  opinion. 

A,  J.  Ahhott  for  appellant.  The  children  of  the  testator 
took,  under  the  will,  an  absolute  fee  in  the  real  estate  devised, 
subject,  however,  to  a  general  power  in  trust  in  the  executrix 
(which  did  not  cease  upon  her  remarriage)  to  mortgage  the 
same,  for  the  purpose  of  raising  money  to  make  advances  to 
the  children  for  their  maintenance  and  support  (108  ^N.  Y. 
24.)  The  bond  and  mortgage  for  $1,500,  given  by  Mrs. 
Campbell  to  the  Rochester  Savings  Bank,  were  made  by  lier 
in  her  individual  name  and  capacity,  and  not  as  the  donee  of 
the  power  in  trust,  aforesaid.  (Perry  on  Trusts,  §  611 ; 
Blunge  V.  MUe%^  1  Story,  426 ;  Blake  v.  Hatc/cins^  8  Otto, 
315  ;  White  v.  Hicls,  43  Barb.  87 ;  33  N.  Y.  383.)     The  sav- 
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ings  bank  bond  and  mortgage  cannot  be  construed  a^  having 
been  executed  by  Mrs.  C,  under  and  by  virtue  of  her  general 
power  in  trust.  (1  E.  S.  739,  §  124 ;  Church  v.  BuU,  2  Den. 
430 ;  Lewis  v.  Smith,  9  N.  Y.  502 ;  4  Kent's  Comm.  372 ; 
Finch  v.  Finch,  10  Ohio  St.  501 ;  Lothrop  v.  Foster,  51  Me-. 
367 ;  Perry  on  Trusts,  §  511 ;  E.  &  L.  Law  Diet.  "  Interest ;" 
Bouvier's  Law  Diet.  '*  Charge ; "  2  Pomeroy  on  Eq.  Juris.  163, 
§  1188.)  Mrs.  Campbell,  at  the  time  the  savings  bank  mort- 
gage was  executed,  had  not  only  an  absolute  consummate, 
vested  interest  in  the  property  covered  by  the  same,  but  she 
also  had  an  interest,  which  she  could  avail  herself  of,  by  sale 
and  conveyance,  even  though  her  dower  had  not,  as  yet,  been 
formally  admeasured  and  assigned  to  her.  (1  Cruise's  Dig. 
130,  sub.  31 ;  Steele  v.  Wade,  30  Hun,  458 ;  Simar  v.  Cana- 
day,  53  N.  Y.  304  ;  Moore  v.  Mayor,  etc.,  8  id.  110 ;  Doty  v. 
Baker,  Id.  110;  Payne  v.  Becker,  87  id.  157;  Code  Civ. 
Pro.  §  191,  sub.  3 ;  Bouvier's  Law  Diet.  "Assignment ; "  3  R. 
S.  [7th  ed.]  2222,  §  38 ;  C.  C,  Baiik  v.  Eisley,  19  K  Y.  370 ; 
Code  Civ.  Pro.  §  1877;  Potter  v.  Everitt,  7  Ir.  Eq.  Cas. 
152 ;  Strong  v.  Clem,  12  Ind.  37 ;  Davis  v.  N,  Y.,  L.  E  i& 

TT.  R,  R.  Co.,  6  N.  Y.  S.  E.  819;  3  Pom.  Eq.  Juris. 
§  1383;  Pope  v.  3fead,  99  K  Y.  201 ;  Bostwich  v.  Beach,  103 
id.  414;  Ja?ies  v.  Fleniin/j,  104  id.  418 ;  Finch  v.  Finch,  10 
Ohio  St.  501  ;  Lothrop  v.  Foster,  51  Me.  367 ;  Marvin  v. 
Smith,  46  N.  Y.  571 ;  Aikman  v.  Ilarsell,  98  id.  186 ;  Code 
Civ.  Pro.  §  1910 ;  1  Pom.  Eq.  Juris.  §  395.)  The  plaintiff 
had  notice  that  the  payment,  by  its  agent,  of  the  savings  bank's 
bond  and  mortgage  out  of  the  proceeds  of  its  loan  would  be  a 
misappropriation  of  the  fund.  (Perry  on  Trusts,  §  222 ;  Hill 
on  Trustees,  165;  2  Pom.  Eq.  Juris.  115,  §  667;  Ilolden  v. 
N.  r.  (&  E.  B.  K.,  72  N.  Y.  286.)  The  plaintiff  is  not  within 
the  protection  of  the  statute  (3  E.  S.  [7th  ed.]  2183,  §  66),  but 
the  case  is  governed  by  the  rule  in  equity  before  the  statute. 
(Perry  on  Trusts,  §  602 ;  Field  v.  Scheffelin,  7  Johns,  Ch, 
160 ;  Pendleton  v.  Fay,  2  Paige  Ch.  202,  205 ;  Anderson  v. 

Van  Allen,  12  Johns.  343;  Murray  v.  Ballou,  1  Johns.  Ch. 
675 ;  Parker  v.  Connor,  93  N.  Y.  124 ;  Brush  v.  Ware^  15 
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Pel.  94 ;  Perry  on  Trasts,  §§  800,  814,  831 ;  Chmfiplin  v. 
Maight,  10  Paige  Ch.  282 ;  1  E.  S.  730,  §  66.)  When  the 
motive  of  a  party,  orwitness,  in  performing  a  particular  act, 
becomes  material,  he  may  himself  testify  in  regard  to  it 
(Abbott's  Trial  Brief,  93,  98.) 

Albert  IJ\  Harris  for  respondent  Mrs.  Campbell,  at  the 
time  of  executing  the  mortgage  to  the  Rochester  Savings 
Bank,  had  no  interest  in  the  land  to  which  the  mortgage 
could  attach.  (1  Cruise's  Dig.  chap.  4,  §  1 ;  Seott  v.  Ilovxird^ 
8  Barb.  319 ;  Marvin  v.  Smith,  46  N.  Y.  571 ;  Bitehie  v.  Put- 
nam, 13  Wend.,  524 ;  Aihyian  v.  Harsell,  98  N.  Y.  186;  Torrid 
Mn^  V.  Fonda,  4  Paige,  448 ;  Jackson  v.  Aspell,  20  Johns.  411 ; 
Jackson  V.  Van  Derheyden,  17  id.  166;  Laicrence  v.  Miller^  2 
N.  Y.  245,  254;  Moore  v.  The  Mayor,  8  id.  110;  Penning- 
Urn  V.  Yell,  52  Am.  Dig.  262,  274 ;  Yates  v.  Paddock,  10 
Wend.  528 ;  Strong  v.  Bragg,  7  Blackf .  62 ;  Foster  v.  Gor^ 
don,  5  Pick.  185  ;  2  Scribner  on  Dower,  42;  4  Kent's  Comm. 
§  61.)  Tlie  mortgage  to  the  Rochester  Savings  Bank  was  exe- 
cuted under  the  power  given  to  his  executrix  by  Parson  G. 
Shipman's  will.  (1  R.  S.  737,  §  124 ;  Laws  of  1875,  chap. 
871,  §  26.) 

RuGER,  Ch.  J.  Parson  G.  Shipman  died  January  18,  1871, 
leaving  him  surviving  Elizabeth  L.  Shipman,  his  widow,  and 
seven  children,  and  owning  real  estate,  which  he  devised  to 
his  wife  so  long  as  she  should  remain  his  widow,  and  upon  her 
death  or  marriage  to  the  children  born  to  him  by  her.  The 
widow  was  made  executrix  of  the  will,  and  was  authorized  to 
make  advances  from  the  property,  in  her  discretion,  from  time 
to  time,  to  his  several  children  "  for  maintenance  and  support," 
and  was  empowered  to  mortgage,  lease  and  dispose  of  such 
property  for  the  purpose  of  carrying  into  effect  the  provisions 
of  the  will.  In  June,  1876,  before  disposing  of  the  real  estate, 
the  widow  married  one  Campbell,  and  was  his  wife  at  the 
time  of  the  execution  of  the  mortgages  giving  rise  to  this  con- 
troversy.    In  April,  1877,  the  widow  executed  a  mortgage  to 
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the  Rochester  Savings  Bank  on  said  real  estate  in  her  indi- 
vidual name,  to  secure  the  i-epayment  to  tlie  mortgagee"  of  a 
loan  of  money.  The  mortgage  contained  no  reference  to  the 
character  of  the  mortgagor,  as  executrix,  or  to  the  power  to 
mortgage  contained  in  the  will ;  but  appeared,  on  its  face,  to 
be  the  individual  obligation  of  the  widow.  This  mortgage 
was  paid  from  the  proceeds  of  a  subsequent  loan  obtained  from 
the  plaintiff  upon  a  mortgage  of  the  same  property,  executed 
by  her  individually  and  as  executrix,  and  tlie  question  in  this 
case  is  whether  the  plaintiff,  having  knowledge  of  the  purpose 
of  the  borrower  to  pay  the  prior  loan  with  the  moneys  bor- 
rowed, had  notice  that  such  monevs  were  not  to  be  used  for 
the  purposes  of  the  will ;  the  accomplishment  of  such  purposes 
being  the  only  authority  under  which  she  was,  by  the  will, 
authorized  to  mortgage  such  real  estate. 

It  is  not  disputed  but  that  the  widow  upon  the  death  of  her 
husband  became  entitled  to  a  right  of  dower  in  the  real  estate, 
and  upon  her  marriage  with  Campbell,  in  1870,  the  fee  of  the 
real  estate  vested  in  the  children,  subject  to  the  execution 
of  the  power,  and  also  subject  to  the  riglit  of  dower.  It 
was  also  established  by  the  proof  that  both  mortgage  loans 
were,  in  fact,  made  for  the  benefit  of  Campbell,  the  widow's 
second  husband,  and  not  for  any  purpose  of  the  \\411.  The 
question  in  the  case  is,  therefore,  whether  the  interest  attempted 
to  be  transferred  by  the  first  mortgage  is  ascribable  to  the 
power  conferred  by  the  will  to  mortgage  the  w^hole  estate,  or 
must  be  restricted  to  the  individual  interest  which  the  mort- 
gagor concededly  had  as  doweress  in  such  lands.  In  the  absence 
of  the  provision  contained  in  the  chapter  of  the  Revised  Statutes 
relating  to  powers,  there  could,  we  think,  be  but  little  doubt 
that  it  would  be  held  to  convey  only  such  interest  as  the  moit- 
gagor  possessed  in  her  individual  right.  It  is  said  by  Perry  ^ 
in  his  work  on  Trusts  (§  511),  that  "if  the  donee  of  a  power 
to  sell  land  has  also  an  interest  in  his  own  right  in  the  same 
land,  his  deed  of  the  land,  making  no  reference  to  the  power, 
will  convey  only  his  own  interest,  for  there  is  a  subject-matter 
for  the  deed  to  operate  upon,  excluding  his  power."     Sugden 
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on  Powers  (3  Am.  ed.  p.  477)  states  the  rule :  "  The  doctrine 
settled  by  the  decisions  seems  to  be  this :  when  the  donee  of  a 
power  to  sell  land  possesses  also  cm  interest  in  the  subject  of 
the  power,  a  conveyance  by  him  without  actual  reference  to 
the  power,  will  not  be  deemed  an  execution  of  it,  except  there 
be  evidence  of  an  intention  to  execute  it  or  at  least  in  the  face 
of  evidence  disproving  such  intent."  Kent's  Commentaries 
{vol.  4,  p.  371  [11th  ed.])  says :  "  The  general  rule  of  construc- 
tion, both  as  to  deeds  and  wills,  is  that  if  there  be  an  interest 
and  a  power  existing  together  in  the  same  person  over  the 
same  subject,  and  an  act  be  done  without  a  particular  reference 
to  the  power,  it  will  be  applied  to  the  interest  and  not  to  the 
power.  If  there  be  any  legal  interest  on  which  the  deed  can 
attach,  it  will  not  execute  a  power." 

The  rale  of  constmction  laid  down  in  these  authorities  seems 
to  have  been  established  long  before  the  enactment  of  our 
Revised  Statutes,  and  was  in  the  immediate  contemplation  of 
the  revisors  when  they  framed  section  124  of  article  3,  title  2, 
chapter  1  of  part  2,  reading  as  follows :  "  Every  instrument 
executed  by  the  grantee  of  a  power,  conveying  an  estate  or  creat- 
ing a  charge^  which  such  grantee  would  have  no  other  right  to 
convey  or  create,  unless  by  virtue  of  his  power,  shall  be  deemed 
a  valid  execution  of  the  power,  although  such  power  be  not 
recited  or  referred  to  therein."  This  section  is  couched  in 
broad  and  liberal  language,  and  seems  to  have  been  adopted 
for  the  purpose  of  combining,  in  the  statutory  regulations 
regarding  powers,  all  such  existing  rules  in  respect  to  the  sub- 
ject as  it  was  thought  desirable  and  necessary  to  adopt  and 
enforce  in  this  country.  There  is  no  reason  for  supposing  that 
the  law  makers  intended  to  change  the  existing  rule  and  adopt 
one  which  should  create  a  marked  and  essential  difference  in 
the  law,  from  what  it  had  been  for  a  long  period  of  time  in  the 
country  from  whose  jurisprudence  our  statutes  in  relation  to 
powera  were  mainly  derived.  The  rule  was  founded  in  reason 
€Uid  good  sense,  and  was  intended  to  provide  that  whenever  a 
single  power  exists,  under  which  a  grantor  may  convey  or 
mortgage  real  estate,  his  conveyance  is  attributable  to  the  exer- 
SicKELS  —  Vol.  LXXIV.        42 
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cise  of  the  power  actually  possessed  by  him ;  but  that  when- 
ever, in  addition  to  a  power,  he  is  also  invested  with  other 
independent  interests  or  powers,  whether  legal  or  equitable, 
with  respect  to  the  same  property,  under  the  authority  of  either 
of  which  he  may  lawfully  act,  the  rule  of  the  statute  should 
not  apply. 

There  can  be,  we  think,  no  question  but  that  the  mortgagor 
in  this  case  came  within  the  meaning  and  spirit  of  this  rule,  as 
a  person  having  independent  rights  and  interest  in  the  prop- 
erty mortgaged,  in  addition  to  the  testamentary  power.  Aside 
from  the  power,  she  had  possession  of  the  land  under  a  consum- 
mate right  of  dower,  of  which  she  could  enforce  admeasurement. 
Although  this  right,  while  unassigned  did  not  give  her  a  legal 
estate  in  the  land,  it  is  now  well  settled  that  it  was  a  legal 
interest  and  constituted  property  which  was  capable  in  equity 
of  being  sold,  transferred  and  mortgaged  by  the  doweress,  and 
liable  to  be  reached  by  creditors  in  payment  of  her  debts. 
{Tomjpkhis  V.  Fonda^  4  Paige,  448 ;  Shnar  v.  Canaday^  53 
N.  Y.  298 ;  Payne  v.  Beclcer,  87  id.  153  ;  Pope  v.  Mead,  99 
id.  201 ;  Bostwick  v.  Beach^  103  id.  414.)  Judge  Foloek,  in 
Simar  v.  Canaday,  said  :  "  We  think  it  must  be  considered  as 
settled  in  this  state,  notwithstanding  Moore  v.  Mayor,  etc.,  and 
some  dicta  in  other  cases,  that  as  between  a  wife  and  anv  other 
than  the  state,  or  its  delegates  or  its  agents  exei^cising  the  right 
of  eminent  domain,  an  inchoate  right  of  dower  in  lands  is  a  sub- 
sisting and  valuable  interest  which  will  be  protected  and  pre- 
served to  her,  and  that  she  has  a  right  of  action  to  that  end." 
Judge  DANFORTH,in  Payne  v.  Becker,  says:  '*Both  upon  prin- 
ciple and  authority,  therefore,  we  must  hold  that  the  widow's 
right  or  claim  of  dower  is  property,  and  tliat,  like  any  other 
species  of  property,  it  may  be  reached  and  applied  to  the  pay- 
ment of  her  debts."  Judge  Rapallo,  in  Bostwick  v.  Beach, 
says :  "  The  point  made  on  the  part  of  the  defendant,  that  she 
could  not  dispose  of  her  dower  before  it  was  admeasured,  is 
decided  adversely  to  her  in  the  case  of  Payne  v.  Becker, ^^  In 
Pope  V.  Mead  it  is  said,  that  a  dower  right,  although  not 
admeasured,  is  an  absolute  riglit,  which  is  assignable. 
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That  dower,  before  assignment,  is  an  interest  in  lands  within 
the  meaning  of  tlie  Statute  of  Frauds,  is  held  in  Finch  v.  Finch 
(10  Ohio  St  501),  Lothrop  v.  Foster  (51  Maine,  367),  and  ia 
fairly  implied  in  Tompkins  v.  Fonda  and  Payne  v.  Becker 
{supra).  It  has  been  held  that  a  release  of  an  inchoate  right 
of  dower  constitutes  a  good  consideration  for  a  promise  to  pay 
{Oarlick  v.  Stroruj^  3  Paige,  440),  and  that  the  existence  of  an 
inchoate  right  of  dower  in  the  equity  of  redemption  of  mort- 
gaged premises,  constitutes  a  good  objection  to  title  by  a 
vendee  in  an  action  against  him  for  specific  performance 
{Mills  V.  Yan  Voorhies^  20  X.  Y.  412).  Judge  Selden,  writ- 
ing in  that  case  upon  the  effect  of  an  omission  to  make  the  wife 
of  a  mortgagor  a  party  to  a  foreclosure  suit,  says :  "  Whether 
at  common  law  it  would  be  necessary  to  make  her  a  party 
must  depend  upon  the  question  whether  she  has  any  interest, 
either  legal  or  equitable,  complete  or  inchoate,  in  the  mortgaged 
premises.  If  she  had  such  an  interest,  however  remote,  then, 
upon  the  plainest  and  most  familiar  principles,  that  interest 
cannot  be  affected,  unless  by  virtue  of  some  statute,  by  a  suit 
in  equity  to  which  she  is  not  a  party,  ^^  *  *  and  a  pur- 
chaser under  sucli  a  foreclosure  would  not  obtain  an  unincum- 
bered title."  Such  a  right,  although  a  mere  chose  in  action 
and  constituting  no  legal  estate  in  the  land,  is,  nevertheless, 
one  which  cannot  be  enforced  against  any  property,  other  than 
the  land,  and  when  enforced  creates  a  legal  estate  therein 
paramount  to  the  right  of  those  holding  the  legal  title. 
A  mortgage  of  such  an  interest  operates  as  a  conditional 
transfer  of  the  right  to  enforce  admeasurement  of  dower, 
and  enables  the  mortgagee  to  reduce  to  possession  so  much  of 
the  land  as  is  necessary  to  satisfy  the  requirements  of  the 
mortgage. 

Property  capable  of  being  sold,  transferred  and  delivered, 
or  charged,  by  means  of  legal  proceedings,  with  the  payment 
of  debts,  is,  we  think,  such  an  interest  as  enables  its  owner, 
within  the  meaning  of  tlie  statute,  to  create  a  charge  thereon. 
(Bouvier's  Law  Diet,  title  "  Charge ;"  Thomas  on  Mortgages,, 

§  6^-) 
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Although  the  right  of  a  doweress  in  lands,  before  assign- 
ment, is  not  an  estate,  it  is  nevertheless  a  charge  and  incum- 
brance upon  them,  and  is  capable  of  being  enforced  and  of 
producing  a  legal  estate.  It  is,  in  that  respect,  similar  to  the 
right  whicli  a  mortgagee  has  in  the  lands  mortgaged.  The 
interest  of  neither  constitutes  an  estate  in  lands  ;  but  both  are 
interests,  which  may  be  pledged,  transfeiTed  or  conveyed  by 
any  appropriate  instrument  evidencing  an  intent  to  so  trans- 
fer them,  and  in  neither  case  can  the  lands  be  effectually  trans- 
ferred by  the  legal  owners,  so  as  to  free  them  in  the  hands  of 
any  subsequent  grantees  from  the  respective  claims  of  the 
doweress,  or  mortgagee,  or  tlieir  assignees.  The  real  question 
under  the  statute  would  seem  to  be  whether  the  mortgagee 
had  a  transferable  interest  in  the  mortgaged  premises ;  one 
which  would  be  available  in  the  hands  of  her  transferee  as 
security  for  a  debt.  If  so,  then  her  interest  was  sufficient  to 
bring  her  within  the  reason  and  meaning  of  the  statute.  A 
consideration  of  the  object  and  j^urposes  of  a  statute  affords  the 
safest  and  most  reliable  guide  for  the  ascertainment  of  its  intent 
and  of  the  meaning  and  effect  which  should  be  ascribed  to  it. 

In  the  statute  referred  to,  the  revisors,  obviously,  did  not 
attempt  to  create  or  define  estates  in  lands,  but  merely  pre- 
scribed a  rule  of  construction  for  the  interj)retation  of  convey- 
ances affecting  real  estate,  which  might  be  executed  under  the 
authority  of  a  power. 

It  is  quite  obvious  that  an  interest  possessed  by  a  grantor  in 
real  estate,  whether  legal  or  equitable,  that  is  effectual  to  create 
a  transfer  of  property,  is  equally  persuasive  as  any  other  in 
furnishing  a  motive  or  reason  for  making  or  receiving  a  par- 
ticular conveyance,  and  would  furnish  an  equally  strong  cir- 
cumstance from  which  the  imputation  of  a  legal  intent  might 
be  derived.  Both  equitable  and  legal  interests  in  real  estate 
are  valuable  and  capable  of  transfer  and  are  equally  effective 
in  determining  the  intent  with  which  a  particular  conveyance 
is  made. 

The  widow  having,  therefore,  an  interest  in  the  land  at  the 
time  of  the  execution  of  the  first  mortgage,  capable  of  being 
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Bold,  transferred  and  mortgaged,  aside  from  the  right  to  sell 
or  mortgage  ander  the  power,  her  mortgage  is  not  affected  by 
the  statute  referred  to.  The  contention,  that  an  unassigned 
right  of  dower  consummate  is  not  transferable,  comes  with 
curious  effect  from  a  party  presenting  a  record  which  shows  a 
decree  in  its  favor  under  a  mortgage  authorizing  a  sale  of  this 
dower  right  for  the  satisfaction  of  its  debt. 

The  case  of  Marvin  v.  Smith  (46  N.  T.  571),  cited  to  show 
the  non-assignability  of  a  right  of  dower,  in  the  court  below, 
hardly  supports  the  proposition.  That  case  holds  only  that 
the  wife's  inchoate  right  of  dower  "is  incapable  of  being 
transferred  or  released  by  her  during  coverture,  except  to  one 
who  already  had,  or  who  by  the  same  instrument  received  £Xi 
independent  interest  in  the  estate,  nor  could  she  bind  herself, 
personally,  by  a  covenant  or  contract  affecting  her  dower  right." 

This  case  proceeded  upon  the  disabilities  attaching  to  the 
state  of  coverture  and  did  not  affect  the  right  of  a  widow  to 
contract,  with  reference  to,  or  convey  a  consummate  right  of 
dower. 

Cases  relating  to  the  question  of  proper  parties  to  actions 
upon  assigned  choses  in  action,  prior  to  the  adoption  of  the 
Code  requiring  them  to  be  brought  in  the  name  of  the  real 
party  in  interest,  have  no  bearing  upon  the  questions  here  pre- 
sented, and  need  not  be  further  considered. 

The  order  of  the  General  Term  should  be  reversed  and  the 
judgment  of  the  Special  Term  affirmed,  with  costs  in  the 
General  Term  and  this  court  against  the  plaintiff. 

All  concur,  except  Eajrl,  J.,  not  voting  and  Feokham,  J.j 
not  sitting 

Order  reversed  and  judgment  affirmed. 
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Abel  A.  Crosby  et  al.,  Appellants,  v.  The  President,  etc.,  of 
THE  Delaware  and  Hudson  Canal  Company,  Bespondent. 

In  an  action  to  recover  damages  for  the  alleged  conversion  of  a  quantity 
of  lumber,  which  had  been  transferred  to  plaintiff  by  the  firm  of  G. 
&  E.  H.,  it  appeared  that  said  firm,  having  contracted  to  build  two 
boats  for  defendant,  ordered  lumber  of  it;  the  order  specified  kinds  and 
quantities,  but  no  prices;  the  lumber  was  forthwith  delivered,  accom* 
panied  by  a  bill,  in  which  the  firm  was  described  as  debtors  to  defend- 
ant for  the  lumber,  and  the  quantity,  kind  and  price  were  set  forth. 
Defendant  was  not  required  by  the  contract  to  furnish  any  lumber,  nor 
were  the  contractors  required  to  purchase  any  from  it.  It  did  not  appear 
there  were  any  negotiations  between  the  parties  prior  to  the  delivery  of 
the  lumber  as  to  the  terms  and  conditions  on  which  the  lumber  was  to 
be  furnished.  Defendant  proved  that  it  kept  on  hand  lumber  for  build- 
ing boats,  including  pieces  specially  shaped,  which  it  used  for  that 
purpose,  and  also  furnished  to  builders  having  contracts  with  it,  but 
only  to  be  used  in  boats  built  for  it,  and  that  the  value  of  the  lumber  so 
furnislied  was  deducted  from  the  price  of  the  boat  in  which  it  was  used, 
which  custom  was  known  to  G.  &  E.  H.  At  the  close  of  the  evidence  a 
motion  by  defendant's  counsel  for  a  nonsuit  was  granted.  Held,  error; 
that  the  question  whether  there  was  a  bailment  or  a  sale  was  for  the  jury. 

(Argued  January  20,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  September  16,  1889,  which  affirmed  a  judgment  in  favor 
of  defendant,  entered  upon  a  decision  of  the  court  on  trial  at 
circuit. 

This  action  was  brought  to  recover  damages  for  the  conver- 
sion of  a  quantity  of  lumber  which  had  been  transferred  to 
plaintiffs  by  the  firm  of  George  &  Edward  Harnden,  in  pay- 
ment of  a  debt  of  which  defendant  claimed  to  be  the  owner. 

The  material  facts  are  sufficiently  stated  in  the  opinion. 

S,  Z.  Stebhins  for  appellant.  If,  in  any  view  of  the  evi- 
dence, taken  in  its  most  favorable  light,  a  verdict  may  be 
rendered  for  the  plaintiff,  or  if  there  are  questions  of  fact 
which  may  be  determined  for  the  plaintiff,  and,  if  determined 
in  his  favor,  will  entitle  him  to  recover,  the  case  should  not 
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be  taken  from  the  jury  by  a  nonsuit.  (Baylies'  Trial  Prac- 
tice, 219 ;  Clemence  v.  City  of  Auhum,  66  N.  T.  334,  338 ; 
Thompson  v.  Lumley^  50  How.  Pr.  105 ;  Carl  v.  AyreSj  53 
N.  Y.  14 ;  Bickett  v.  Taylor,  55  How.  Pr.  126 ;  Colt  v.  8.  A. 
E.  R.  Co.,  49  N.  Y.  671 ;  Ileyne  v.  BUir,  62  id.  19 ;  Freund 
y.L&  T  N.  Bank,  3  Hun,  689,  690 ;  Moras  v.  Osoom,  64 
Barb.  543.)  Where  a  party  is  nonsuited  upon  the  motion 
of  his  adversary,  over  his  objection  and  exception,  he  may 
insist  upon  a  review  of  the  decision,  not  only  that  the  trial 
judge  erred  in  the  application  of  the  law  to  the  facts  as  viewed 
by  him,  but  that  he  erred  in  his  conclusion  of  fact,  or  that 
there  were  disputed  questions  of  fact  which  should  have  been 
submitted  to  the  jury ;  and  if  the  appellate  court  determine 
that  the  appellant  is  riglit  in  this  contention,  it  will  reverse 
the  judgment  and  order  a  new  trial  although  the  appellant  did 
not  request  that  the  whole  case  or  any  specific  question  of  fact 
therein  be  submitted  to  the  jury.  (Baylies  on  N.  T.  &  App, 
185 ;  Clemence  v.  City  of  Auhum,  m  K  Y.  334,  338 ; 
Stone  V.  Flower,  47  id.  566 ;  FrecJcing  v.  Holland,  53  id.  422, 
424 ;  Train  v.  //.  P.  Ins,  Co,,  62  id.  598,  604 ;  Trustees,  etc.,  v. 
Kirk,  68  id.  459, 464.)  The  plaintiffs  did  not,  by  moving  the 
court  to  direct  a  verdict  in  their  favor,  w^aive  their  right  to 
ask  to  go  to  the  jury.  (Baylies  on  X.  T.  &  App.  186 ;  Koeh- 
ler  V.  Adler,  78  N.  Y.  287,  290.)  The  trial  judge  erred  in 
nonsuiting  the  plaintiffs,  and  unless  he  should  have  directed  a 
verdict  in  their  favor,  the  case  should  have  been  submitted  to 
the  jury.  {Powell  v.  Powell,  71  N.  Y.  71,  73 ;  ITart  v.  H. 
R.  B.  Co.,  80  id.  622 ;  Justice  v.  Lang,  52  id.  323 ;  Buffum 
V.  Merry,  3  Mason,  478.)  The  plaintiffs  were  entitled  to 
recover  some  amount  of  damages,  even  if  the  defendant  had 
title  to  the  lumber  and  a  riglit  to  its  possession.  Stevens  v. 
Hyde,  32  Barb.  171, 181 ;  Esmay  v.  Fanning,  9  id.  176,  189, 
190;  Ryerson  v.  Kauffield,  13  Hun,  387,  388;  Sluyter  v. 
WiUiuim,  37  How.  Pr.  109  ;  Powers  v.  Bassford,  19  id.  309 ; 
White  V.  Brown,  5  Lans.  78 ;  Rawley  v.  Brown,  18  Hun, 
456,457;  Bliss  v.  Cottle,  32  Barb.  322;  White  v.  Dods,  42 
id.  554,  562,  565 ;  Lacker  v.  Rhoades,  45  id.  499 ;  Howell  v. 
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JTroose,  2  Abb.  Pr.  167 ;  FuUer  v.  Lewis,  13  How.  Pr.  219 ; 
Talcott  V.  Belding,  46  id.  419,  421,  422 ;  Van  Rensselaer  v» 
Jewett,  2  N.  Y.  135 ;  People  v.  M,  T.  <&  T.  Co,,  64  How.  Pr. 
120, 126, 127;  ^yeber  v.  Khigsland,  8  Bosw.  415,  425.)  The 
trial  judge  erred  in  refusing  to  strike  out  the  testimony  of 
Larter,  that  he  sent  the  bill  for  the  lumber  to  the  Harndens 
so  as  to  give  them  information  of  what  lumber  had  been  sent. 
{Taft  V.  Dickinson,  6  Allen,  553.)  The  plaintiffs'  motion  to 
the  court  to  direct  a  verdict  in  their  favor  should  have  been 
granted.     {Bigelow  v.  Legg,  102  N.  Y.  652,  654.) 

F.  S.  Wesibrook  for  respondent.  Parol  evidence  was  admis- 
sible, to  show  that  the  bill  was  not  sent  as  a'  contract  of  sale^ 
nor  as  a  memorandum  of  the  antecedent  parol  agreement 
but  merely  as  information  to  the  Harndens  for  how  much 
they  must  account  for  the  lumber  sent  them  to  be  used  ia 
building  the  boats.  (Benjamin  on  Sales,  §  209 ;  Eighmie  v.. 
Taylor,  98  N.  Y.  296,  297 ;  Briggs  v.  HUton.,  99  id.  526 ; 
Grierson  v.  Masmi,  60  id.  394 ;  U.  T.  Co.  v.  Whiton,  97  id. 
178 ;  McMaster  v.  Ins,  Co,,  55  id.  228 ;  Plough  v.  DairSy 
96  U.  S.  336 ;  Brick  v.  Brick,  98  id.  516 ;  Hazards.  Lorin^, 
10  Cush.  267  ;  Quin  v.  LUnjd,  41  N.  Y.  349,  355 ;  People  v. 
Chacon,  102  id.  671.)  It  is  evident  that  the  bill  was  sent  for 
the  reason  only  that  the  Harndens  would  want,  and  were 
entitled  to  know,  what  lumber  had  been  sent  to  them,  whether 
it  was  a  sale  or  a  bailment.  {Downey  v.  Powell,  22  Vt.  347 ; 
Foster  V.  Pettihone,  7  N.  Y.  431,  437 ;  Dwight  v.  Lis,  Co,, 
103  id.  352,  353,  358,  359  ;  Cagger  v.  Lansing,  64  id.  427.) 
The  Harndens  did  not  retain  the  possession  of  the  property 
for  the  purpose  for  which  they  received  it,  but  wrongfully 
parted  with  that  possession  by  an  attempted  sale,  and  thus 
subjected  themselves  to  an  action  of  conversion  without  a 
previous  demand.  {Esmay  v.  Fannin<f,  9  Barb.  190 ;  Spen- 
cer V.  McGinn,  13  Wend.  256 ;  Manning  v.  Keenan,  73  N.  Y» 
69 ;  Scribner  v.  Bea^ch,  4  Denio,  451 ;  Boyce  v.  Brockway^ 
81  N.  Y.  490,  493  ;  Pease  v.  Smith,  61  id.  480.) 
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Andrews,  J.  Tlie  transaction  between  the  defendant  and 
the  Harndens  was  either  a  baihnent  of  the  lumber  or  a  sale.. 
Regarding  it  as  a  bailment,  it  was  a  baihnent  to  be  transmuted 
into  a  sale  when  the  Harndens  should  use  the  lumber  in  build- 
ing the  boats,  and  thereby  incorporate  it  with  other  lumber 
and  materials  required  in  their  constniction.  It  was  not  con- 
templated that  the  title  to  the  boats  should  vest  in  the  defend- 
ant until  completion  and  acceptance.  The  consent  of  the 
defendant  that  the  Harndens  might  use  the  lumber  in  the 
construction  of  the  boats  must  be  conceded.  The  bailment 
would  necessarily  tenninate  and  the  title  to  the  lumber 
would,  by  operation  of  law,  vest  in  the  Harndens,  when  it 
became,  by  the  consent  of  the  defendant,  mingled  with  the 
lumber  and  materials  of  the  Harndens  in  the  process  of 
constructing  tlie  boats.  If,  after  the  boats  had  been  con- 
structed, the  Harndens  had  refused  to  perform  their  con- 
tract, or  to  deliver  the  boats  to  the  defendant,  the  latter  could 
not  have  asserted  title  to  them  on  the  ground  that  the  lumber 
furnished  by  the  company  went  into  their  construction.  The 
Harndens  would,  in  the  case  supposed,  be  liable  for  the  value 
of  the  lumber  as  upon  a  purchase  and  sale,  and  possibly  the 
defendant  might  enforce  a  lien  on  the  boats  to  the  extent  of* 
such  value  in  view  of  the  circumstances. 

There  was  no  objection  in  law  to  an  arrangement  between 
the  defendant  and  the  Harndens,  that  until  the  lumber  was 
actually  used  for  the  purpose  intended  the  title  should  remain 
in  the  defendant.  The  point  is  whether  the  evidence  conclu- 
sively establishes  this  to  have  been  the  arrangement,  or  could 
the  jury  have  been  permitted,  if  the  case  liad  been  submitted 
to  them,  to  find  that  the  transaction  at  the  outset  was  a  sale 
to  the  Harndens. 

The  contract  for  the  boats  was  made  November  8,  1882,  by 
the  acceptance  by  the  Harndens  of  a  written,  proposition  of 
the  defendant,  that  if  they  would  build  two  boats  during  the 
following  winter  for  delivery  in  the  spring,  ''  the  company 
will  take  them  at  twelve  hundred  dollars  ($1,200),  subject  to 
inspection  and  approval  by  the  company  inspector.'^  Tha 
S^pELS  —Vol.  LXXI  V.        43 
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lumber  in  question  was  ordered  by  the  Ilarndens  of  the 
defendant's  agent  November  21,  1882,  and  was  delivered 
on  or  about  the  twenty-fourtli.  The  contmet  for  build- 
ing the  boats  did  not  require  the  defendant  to  furnish 
any  of  tlie  lumber,  nor  did  it  require  the  Ilarndens  to  procure 
any  from  the  defendant.  The  order  tor  the  lumber  specified 
kinds  and  quantities,  but  no  prices.  The  defendant's  agent, 
on  forwarding  the  lumber,  sent  a  bill  for  the  lumber,  com- 
mencing "  Messrs.  G^  &  E.  Ilarndens,  To  The  Delaware  & 
Hudson  Canal 'Co.,  Dr.,"  and  this  is  followed  by  a  specification 
of  the  quantity,  kind  and  price  of  each  description  of  lumber 
sent,  the  prices  aggregating  $412.77.  The  bill  was  partly 
written  and  partly  printed,  the  ordinary  billhead  of  the  com- 
pany being  used,  and  the  words  "  To  The  Delaware  &  Hudson 
Canal  Co.,  Dr.,"  were  printed.  It  does  not  appear  that  there 
were  any  negotiations  between  the  parties  prior  to  the  delivery 
of  the  lumber  as  to  the  tenns  and  conditions  on  which  it  was 
to  be  furnished.  The  defendant,  however,  gave  evidence 
diowing  that  it  kept  on  hand  pine  lumber  for  building  boats, 
including  pieces  specially  shaped,  wliich  it  used  in  building 
boats  at  its  own  yards,  and  also  furnished  to  boat  builders  having  ' 
contracts  to  build  boats  for  the  defendant,  but  it  was  furnished 
to  third  persons  only  for  the  purpose  of  having  the  same  used 
in  such  boats,  and  that  the  value  of  the  lumber  furnished  was 
deducted  from  the  price  of  the  boat,  and  that  this  custom  was 
known  to  the  Ilarndens.  The  bill  of  items  is  some  evidence 
that  the  transaction  was  understood  as  a  sale,  although  not  con- 
clusive. Whether  a  sale  or  a  bailment,  in  either  case,  the  sum 
to  be  charged  for  the  lumber  was  a  matter  in  which  l>oth  the 
Ilarndens  and  the  company  were  interested.  The  custom  of 
the  defendant  to  supply  lumber  only  for  use  in  its  boats,  and 
to  take  the  value  out  of  the  price  of  tlie  boat,  does  not  seem 
necessarilv  inconsistent  \^nth  aisale.  The  Harndens  testified 
that  formerly  they  paid  cash  on  delivery  of  lumber  furnished 
by  the  defendant  for  boats  which  they  built  for  the  company, 
and  that  later  the  custom  was  to  deduct  the  value  of  lumber 
80  furnished  from  the  price  to  be  paid  for  the  boat  when  com- 
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pleted  on  delivery.  It  is  insisted  by  the  counsel  for  the  plain- 
tiffs that  the  jury  might  have  found  tliat  the  change  made 
was  from  cash  to  credit  sales,  the  credit  extending  to  the  time 
when,  by  the  contract,  the  boat  was  to  be  completed.  We 
think  it  would  not  be  useful  to  go  further  into  the  details 
of  the  evidence.  There  seems  to  be  but  little  equity  in  the 
claim  of  the  plaintiffs  to  have  the  lumber  applied  on  their 
debt.  But  we  think  the  question  whether  there  was  a  bail- 
ment or  a  sale  was  for  the  jury. 

The  judgment  should,  therefore,  be  reversed  and  a  new  trial 
ordered. 

All  concur  except  Peckham,  J.,  not  fitting. 

Judgment  reversed. 


The  Boabd  of  Supervisors  of  Erie  County,  Bespondent, 

V.  Henry  R.  Jones,  Appellant. 

Under  and  by  the  provision  of  the  act  of  1881  (Chap.  557,  Laws  of  1881), 
declaring  that  every  county  treasurer  thereafter  elected  or  appointed  in 
the  county  of  Erie,  "  shall  receive,  as  compensation  for  his  services,"  an 
annual  salary  to  be  fixed  before  he  enters  upon  the  duties  of  his  office, 
the  six  months'  limitation  of  the  act  of  1877  (Chap.  436,  Laws  of  1877) 
became  inapplicable,  and  it  became  lawful  for  the  board  of  supervisors 
to  fix  the  next  treasurer's  salary  at  any  time  before  his  election,  and  the 
salary,  so  fixed,  is  the  only  compensation  he  is  entitled  to  for  the  entire 
and  complete  performance  of  all  his  official  duties. 

Accordingly,  Jield,  that  defendant,  who  was  elected  county  treasurer  at 
the  November  election  in  said  county,  following  the  passage  of  said  act 
of  1881,  the  board  of  supervisors  having  previously  fixed  his  salary, 
was  only  entitled  to  the  salary  so  fixed;  and  he  having  withheld  the  fees 
collected  by  him  and  refused  to  pay  the  same  over  to  the  county,  which, 
under  the  act  of  1880  (Chap.  238,  Laws  of  1880)  was  entitled  to  them, 
that  an  action  was  maintainable  against  him,  on  behalf  of  the  county, 
by  its  board  of  supervisors,  to  recover  the  same. 

(Argued  January  21,  1890;  decidea  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  188S,  which  affirmed  a  judg- 
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ment  in  favor  of  plaintiff,  entered  upon  a  decision  of  the  court 
on  trial  without  a  jury. 

This  action  was  brought  to  recover  the  sum  of  $9,626.84, 
claimed  to  have  been  retained  by  defendant,  wrongfully  and 
unlawfully,  while  in  the  discharge  of  the  duties  of  the  office 
of  treasurer  of  the  county  of  Erie,  during  the  years  1882 
and  1888. 

The  facts  are  sufficiently  stated  in  the  opinion. 

George  J.  Sicard  for  appellant.  The  county  treasurer  of 
Erie  county  was  entitled  by  law  to  receive  and  retain  for  his 
own  use  several  classes  of  fees  and  commissions  mentioned  in 
the  plaintiff's  complaint.  (Laws  of  1877,  chap.  486,  §  5 ;  Laws 
of  1880,  chaps.  228,  580 ;  Laws  of  1S81,  chai).  441 ;  Ely  v.  Iloh 
taii^  15  N.  Y.  595 ;  People  v.  ITartiDuj^  26  id.  172 ;  Moore  v. 
MamerU  49  id.  382.)  There  is  no  interdiction,  either  in  terms 
or  by  reasonable  implication,  of  the  treasurer's  right  to  receive  as 
his  own  the  "  fees,  commissions  and  percentages,"  which,  as  it 
is  conceded,  constituted  the  compensation  of  the  county  treas- 
urer before  the  statute  of  1877  was  enacted.  (Laws  of  1846, 
chap.  189;  Laws  of  1859,  chap.  164;  Dwarris  on  Statutes, 
582 ;  Sedgwick  on  Stat.  Cons.  98.)  Assuming  that  the  court 
should  agree  with  our  contention  that,  by  force  of  chapter  580 
of  the  Laws  of  1880,  the  county  of  Erie  was  not  within  the 
operation  of  the  statute  of  1877,  as  amended  by  chapter  233, 
of  1880,  it  results  that  defendant  had  a  perfect  right  to  retain 
in  his  hands,  as  against  the  county,  the  fees  and  commissions 
for  ''  paying  over  to  the  comptroller  the  moneys  received  by 
defenrdant  as  treasurer  as  aforesaid,  and  being  tlie  state  taxes 
due  from  the  county  of  Erie."  {Board  of  Super,  v.  Otis^ 
62  N.  Y.  88 ;  2  R.  S.  [8th  ed.]  1048,  §  18 ;  Deicey  v.  Sujyer- 
visors^  62  N.  Y.  294.)  The  defendant  had  a  right  to  retain 
in  his  hands  those  commission*  and  fees  referred  to  in  the 
second  item  of  plaintiff's  demand,  viz. :  $2,047.69  for  receiving 
and  paying  out  moneys  deposited  upon  court  orders  in  infant's 
proceedings  and  analogous  eases.  (Laws  of  1849,  chap.  357 ; 
Code  Civ.  Pro.  §  3321.) 
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Chds,  F.  Tabor ^  for  respondent.  The  statute  of  1877 
and  the  amendment  of  1880,  was,  at  the  time  when  the 
defendant  was  elected  county  treasurer,  November,  1881,  in 
force  and  operation  in  the  county  of  Erie.  (Laws  of  1846, 
chap.  189;  Laws  of  1863,  chap.  393,  §  5 ;  Laws  of  1871,  chap. 
110  ;  Laws  of  1855,  chap.  340,  §  1;  Laws  of  1859,  chap.  162, 
§§  11,  12;  Laws  of  1877,  chap.  436 ;  Laws  of  1880,  chap.  233, 
580 ;  Laws  of  1881,  chap.  557.)  The  act  of  1877  repealed  all 
other  acts,  special  or  otherwise,  relating  to  the  compensation 
of  county  treasurers  in  this  state  outside  of  the  counties  of 
Seneca  and  Monroe.  {People  ex  rel,  v.  Bd,  of  SupervisovB^ 
73  N.  Y.  173 ;  Bd.  of  Supervisors  v.  Al/en,  99  id.  532;  Peo- 
ple V.  Jae/me,  103  id.  194.)  The  legislature  in  1881  in^tended, 
by  chapter  411  of  the  Laws  of  that  year,  to  restore  Erie  county 
to  the  provisions  of  the  act  of  1877.  {Smith  v.  People^  47 
N.  Y.  339 ;  70  id.  236  ;  People  ex  rel  v.  Lacoinbe,  99  id.  53 ; 
43  id.  132;  PeopU  ex  rel  v.  D'Oench,  44  Hun,  41;  115  id. 
210 ;  Board  of  Supe/^isors  v.  Allen,  99  N.  Y.  537.)  The 
legislature  had  the  power  at  any  time  to  regulate  and  fix  the 
salary  6f  a  county  treasurer.  {Co7u\or  v.  Mayor,  etc,  5  If.  Y. 
285 ;  Long  v.  Mayor^  etc,  81  id.  425 ;  Mangam  v.  City  of 
BrooMyn,  98  id.  585.)  Chapter  557  of  the  Laws  of  1881, 
standing  alone  and  without  the  aid  of  the  act  of  1877,  is  suffi- 
cient for  all  the  puq>oses  of  this  case  and  to  sustain  the 
judgment  herein.  {Baher  v.  City  of  Utiea,  19  N.  Y.  326 ; 
CrOomion  v.  Mayor,  et<\,  67  id.  486  ;  In  re  N.  Y,  C  c&  H,  JR. 
B,  li.  Co,  7  Abb.  [N.  C]  408 ;  Code  Civ.  Pro.  §§  3280,  3330.) 

Finch,  J.  The  curi'ent  of  legislation  intended  to  change 
the  compensation  of  county  treasurers  began  with  the  act  of 
1877  (Chap.  436).  It  found  those  officers,  under  the  oper- 
ation of  existing  laws,  receiving  for  their  services  fees  and 
-commissions  charged  upon  the  taxpayers  or  payable  out  of 
the  fund.  The  compensation  thus  obtained  was  very  unequal 
in  the  different  counties,  and  in  many  of  them  largely  in 
excess  of  the  real  value  of  the  services  rendered.  To  remedy 
this  defect  the  act  of  1877  was  passed,  which  changed  the 
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compensation  from  fees  and  commissions  to  an  annual  salary 
to  be  fixed  by  the  board  of  supervisors  at  least  six  months 
before  the  officer's  election,  and  which  should  not  be  increased 
or  diminished  during  his  term  of  office.  (§  5.)  What  was  meant 
by  the  expression  "  as  compensation ",  was  put  beyond  any 
doubt  or  question  by  a  negative  provision,  that  he  should 
"  not  receive  to  his  use  any  interest,  fees,  or  other  compensation 
for  his  services  except  in  proceedings  for  the  sale  of  lands  for 
unpaid  taxes."  The  phrase.  "  as  compensation  for  his  services," 
therefore,  meant  full  and  complete  and  entire  compensation 
for  all  services  beyond  those  specifically  excepted.  Two 
counties,  Monroe  and  Seneca,  by  section  10,  w^ere  withdrawn 
from  the  operation  of  the  act.  In  1880  (chap.  233)  an  amend- 
ment was  passed  further  indicating  tlie  legislative  intent.  It 
provided  that  the  fees  and  commissions  allowed  by  law  before 
the  act  of  1877  might  still  be  collected  by  the  county  treas- 
urer, but  for  the  use  of  the  county  which  paid  him  his  salary 
and  not  for  his  own  use  and  benefit.  Whatever  he  received 
from  such  services  was  to  go  to  the  county,  and  his  entire 
compensation  come  from  the  county  in  the  form  of  an  annual 
salary.  In  that  same  year  (chap.  580)  a  long  list  of  counties 
was  added  to  the  two  originally  exempted  from  the  operation 
of  the  act,  and  among  these  was  the  county  of  Erie.  Appar- 
ently that  exemption  produced  dissatisfaction,  for  in  1881 
(chap.  441),  the  section  which  granted  the  exemption  was 
amended  by  striking  out  the  county  of  Erie,  with  an  obvious 
intent  to  leave  it  under  tlie  operation  of  the  act  of  1877  as  it 
was  before  by  the  amendment  of  1880,  its  exemption  had 
been  secured.  Very  likely  these  changes  were  the  outcome 
of  a  struggle  between  the  officials  and  the  taxpayer,  in  which 
first  one  and  then  the  other  prevailed.  But  the  act  of  1881  had 
two  defects.  By  its  terms  it  was  to  take  effect  January  1, 
1882,  and  it  made  no  provision  for  an  emergency  which  was 
approaching.  A  new  treasurer  was  to  be  elected  in  Novem- 
ber of  1881,  and  six  montlis  did  not  remain  preceding  that 
election,  so  that  the  salary  of  the  new  official  could  be  fixed 
the  requisite  length  of  time  before  his  election,  as  provided  by 
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the  act  of  1877;  and  the  amendment  of  1881,  not  becoming 
effective  until  after  the  election  of  that  year,  might  not  apply 
to  the  new  officer  and  so  postpone  the  legislative  purpose  until 
the  end  of  his  term.  To  remedy  these  defects  chapter  557  of 
the  laws  of  1881  was  passed.  It  was  enacted  at  the  same  session 
of  the  legislature  which  restored  Erie  to  the  list  of  counties 
whose  treasurers  were  made  salaried  officers,  and  within  about 
a  month  later  than  the  previous  act.  It  became  a  law  in 
June,  taking  effect  immediately.  It  provided  that,  "  Every 
county  treasurer  hereafter  elected  or  appointed  in  the  county 
of  Erie  shall  receive  as  compensation  for  his  services  an 
annual  salary  of  not  less  than  five  thousand  dollare,  to  l)e  fixed 
by  the  board  of  supervisors  before  he  shall  enter  upon  the 
duties  of  his  office ; "  and  its  second  section  added :  '*  This  act 
shall  take  effect  immediately."  By  these  provisions  the  six 
months  limitation  of  the  act  of  1877  was  made  inapplicable, 
and  it  became  lawful  for  the  board  of  supervisors  to  fix  the  next 
treasurer's  salary  at  any  time  before  his  election.  The  further 
difficulty  in  the  act  of  1881,  arising  from  the  postponement 
of  its  effective  operation  to  the  first  day  of  the  next  year, 
was  also  obviated  by  making  the  la^t  act  take  effect  dt  once. 

At  the  November  election  following  the  passage  of  tliis 
act  tile  defendant  was  chosen  county  treasurer,  the  board  of 
supervisors  having  previously  fixed  his  salary.  Notwith- 
standing, he  has  withheld  the  fees  collected  by  him,  claiming 
that  they  are  riglitfully  his  and  refusing  to  pay  them  over  to 
the  county.  Judgment  for  their  amount  has  gone  against 
him,  which  has  been  affirmed  by  the  General  Term. 

The  chief  ground  of  his  contention  is  that  the  act  of  June, 
1881,  does  not  in  express  terms  forbid  the  receipt  of  fees  by 
the  county  treasurer  or  repeal  by  implication  the  laws  under 
which,  before  1877,  the  county  treasurers  were  entitled  to 
receive  them.  But  I  think  that  is  a  very  narrow  interpretar 
tion  and  more  nice  than  wise.  If  the  statute  of  June,  1881, 
stood  alone  it  would,  by  the  force  of  its  own  terms,  substitute 
an  annual  salary  for  fees.  When  it  declares  that  the  county 
treasurer  shall  receive,  "  as  compensation  for  his  services,"  an 
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annual  salary,  it  very  plainly  implies  that  such  salary  is  to  be  his 
sole  and  only  reward.  "For  his  services"  means  for  all  his 
services,  for  the  entire  and  complete  performance  of  his  offi- 
cial duties,  and  a  specific  compensation  awarded  for  those 
services  implies  the  full  and  entire  compensation  to  which  he 
is  entitled.  But  tliis  natural  interpretation  of  the  language 
becomes  conclusive  when  the  statute  is  read  in  connection 
with  the  legislation  on  the  same  subject.  Tlie  act  of  1877 
defined  the  phrase  "as  compensation  for  his  services"  so 
fully  and  explicitly  as  to  leave  no  possible  room  for  doubt. 
The  later  legislation  on  the  same  subject  repeats  the  phrase, 
which  must  retain  the  meaning  attached  and  not  bear  a  new 
and  different  one.  The  inference  from  the  statutes  read 
together,  and  in  the  light  of  the  evil  they  were  intended  to 
remedy,  becomes  irresistible. 

The  judgment  was  right,  and  should  be  affirmed  with  costs. 

All  concur. 

Judgment  affirmed. 

Sakah  Hill,  Appellant,  ^^  The  Board  of  Supervisobs  op 

Rensselaer  County,  Respondent. 

In  an  action,  under  the  act  of  1855  (Chap.  428,  Laws  of  1855),  to  recover 
compensation  for  property  destroyed  in  consequence  of  a  mob  or  riot, 
it  appeared  that  an  action  was  begun  in  the  County  Court  for  the  same 
cause  within  the  three  months  limited  by  said  act,  in  which  the  complaint 
was  dismissed  for  want  of  jurisdiction  in  that  court  to  entertain  actions 
brought  to  recover  a  sum  exceeding  $1,000;  thereafter,  this  action  was 
commenced,  but  after  the  lapse  of  the  statutory  period.  Held,  that  the 
action  was  not  maintainable;  that  as  it  was  brought  under  special  law  and 
was  maintainable  solely  by  its  authority,  the  limitation  was  so  incorpo- 
ratcnl  with  the  remedy  given  as  to  make  it  an  integral  part  of  it  and  was  a 
condition  precedent  to  the  maintenance  of  the  action  at  all;  and  that  the 
provision  of  the  Co<le  of  Civil  Proc;edure  (§  405)  providing  that  w^hen 
an  action  is  commenced  within  the  time  limited  and  is  terminated  'Mn 
any  other  manner  than  by  voluntary  di.scontinuance,  dismissal  for  neg- 
lect to  proceed,  or  a  final  judgment  on  the  merits,  the  plaintiff  may  com- 
mence a  new  action  for  the  same  (rausc  within  one  year  after,"  such 
termination,  did  not  apply.     (See  §  414.) 

Reported  below  53  Hun,  194. 

(Argued  January  21,  1890;  decided  February  25,  1890.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  6,  1889,  which  reversed  a  judgment  in  favor  of 
plaintiff,  entered  upon  the  report  of  a  referee  and  granted  a 
new  trial. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

James  Lanmng  for  appellant.  The  plaintiffs  property  was 
destroyed  in  consequence  of  a  mob  or  riot,  within  cliapter  428, 
Laws  of  1855,  providing  for  compensating,  by  the  city  or 
county  where  the  injury  occurred,  the  parties  whose  proj>erty 
may  be  destroyed  in  consequence  of  mobs  or  riots.  {People  v. 
WJiite,  55  Barb.  60(5 ;  2  Arcli.  C.  L.  &  PI.  934 ;  Barb.  Cr. 
Law,  210;  Eoscoe's  Crim.  Ev.  829;  Solmnmi  v.  City  of 
Kingston,  24  Hun,  562 ;  Penal  Code,  §§  449,  450 ;  State  v. 
Alexander,  7  Rich.  5  ;  State  v.  Jones,  1  Spear.  13 ;  2  B.  &  H. 
Comm.  [Wait's  ed.]  443.)  The  "  destniction  or  injury  of  the 
property  "  of  the  plaintiff  by  the  mob  or  riot  "  was  not  occa- 
sioned or  in  any  manner  aided,  sanctioned,  or  pennitted  by  tlie 
carelessness  or  negligence"  of  the  plaintiff.  (T^ws  of  1855, 
chap.  428,  §  3  ;  Ely  v.  Super.,  36  N.  Y.  297 ;  Moody  v.  Sujyer., 
46  Barb.  659 ;  Blodgett  v.  City  of  Syracuse,  36  id.  526 ;  Fabbri 
V.  Kalbfieisch,  52  N.  Y.  28 ;  Burnap  v.  N,  B,,  96  id.  125  ; 
Thomson  v.  Bank,  82  id.  1 ;  Phelps  v.  McDonald,  26  id.  82^ 
84 ;  S?nith  v.  Pettee,  70  id.  13  ;  Ererson  v.  CHy  of  Syraeiise, 
100  id.  577 ;  Myers  v.  Laihrop,  73  id.  315 ;  Grant  v.  Morse, 
22  id.  323 ;  Comstock  v.  Ames,  3  Keyes,  357.)  Xo  defense 
covering  tlie  Civil  Damage  Act  was  set  up  in  the  answer.  It 
is  entirely  new  matter  and  sliould  liave  been  pleaded  ;  it  is  not 
covered  by  the  defense  of  general  denial ;  it  is,  if  available,  a 
distinct  affirmative  defense.  The  Civil  Damage  Act  is  in  con- 
travention of  the  rules  of  the  common  law,  and  must,  if  appli- 
cable to  the  case,  be  pleaded  like  the  Statute  of  Limitations 
and  usury.  {Honegger  v.  Wettstehi,  94  N.  Y.  252;  0^ Toole 
V.  Ganmi,  1  Hun,  92 ;  May  v.  Burras,  13  Abb.  [X.  C]  384; 
Brazil  V.  Isham,  12  N.  Y.  1 ;  Paige  v.  Willett,  38  id.  31 ; 
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Bertholfy.  O'lieiUy,  74  id.  513.)  The  Statute  of  Limitar 
tioiis  is  not  an  available  defense  in  this  ease.  {Mills  v. 
McCoy,  4  Cow.  406 ;  Abb.  Tr.  Ev.  654 ;  Watts  v.  Clegg,  48 
Ala.  561 ;  2  Greenl.  on  Ev.  §  452 ;  Bristow  v*  Ifaywood,  4 
Cam.  213  ;  Brook  v.  Carpenter,  3  Bing.  297 ;  Hope  v.  Aeker, 
7  Abb.  Pr.  308 ;  CrockeU  v.  Smith,  14  id.  62 ;  Coe  v.  Ray- 
mond,  89  N.  Y.  612;  Green  v.  N.  Y.  C.  li.  li.  Co.,  2  Civ. 
Pro.  Rep.  428.) 

a.  A.  Parinenter  for  respondent.  The  injury  complained 
of  did  not  occur  *'  in  consequence  of  a  mob  or  riot"  within  the 
meaning  of  the  act  of  1855.  (Bouvier's  Law  Diet.  "Riot ;" 
Hawkins'  Cr.  PI.  chap.  65,  §  1 ;  Duryea  v.  Mayor,  etc.,  10 
Daly,  300,  304.)  The  negligence  and  misconduct  of  the 
plaintiffs  servants,  in  charge  of  the  hotel,  caused  or  con- 
tributed to  the  injury.  {Paladino  v.  Super.,  47  Hun,  337} 
Darlington  v.  Mayor,  etc.,  31  N.  Y.  187 ;  Reynolds  v.  N.  Y. 
C.  i&  IL  R.  R.  R.  Co.,  58  id.  248.)  The  plaintiff  was  not 
entitled  to  recover  because  the  action  was  not  brought  within 
three  months  after  the  loss  occurred.  (Code  Civ.  Pro.  §  340 ; 
Mclntyre  v.  Carriere,  17  Hun,  64 ;  Jones  v.  Reed,  1  Johns. 
Cas.  20 ;  Poucers  v.  People,  4  Johns.  290 ;  Turner  v.  Roby, 
3  N.  Y.  193.)  Section  405  of  the  Code  of  Civil  Procedure 
has  no  application  in  this  suit,  and  the  time  in  which  the 
plaintiff  might  bring  her  suit  is  not  thereby  extended.  {Ham- 
mond V.  Shephard,  30  Hun,  318.) 

Gray,  J.  This  was  an  action  brought  to  recover  compensa- 
tion from  the  defendants  for  the  destnictibn  of  the  plaintiffs 
property,  in  consequence  of  a  mob  or  riot.  As  the  only  author- 
ity for  maintaining  such  an  action  is  contained  in  a  special  law, 
passed  by  the  legislature  in  1855  (chap.  428,  Laws  1855),  and 
the  objection  was  taken  and  is  now  insisted  upon  that  it  was 
not  commenced  within  the  time  limited  therefor  by  tlie  act,  it 
is  unnecessary  to  consider  other  questions,  if  that  objection  is 
sound.  By  the  fifth  section  of  the  act  it  is  provided  that  "  no 
action  shall  be  maintained,  under  the  provisions  of  this  act, 
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unless  the  same  shall  be  brought  within  three  months  after  the 
loss  or  injury." 

It  seems  that  an  action  was  begun  within  the  statutory 
period,  in  the  County  Court,  for  the  same  cause ;  but  the  com- 
plaint was  dismissed,  for  want  of  jurisdiction  in  that  court  to 
entertain  actions  brought  to  recover  a  sum  exceeding  $1,000. 
Thereafter  the  present  action  was  begun,  but  not  within  the  tliree 
months  from  the  time  the  loss  occurred ;  and  the  counsel  for 
the  plaintiff,  appellant  here,  seeks  to  overcome  this  apparent 
obstacle  to  the  maintenance  of  his  legal  proceding  by  reference 
to  section  405  of  the  Code  of  Civil  Procedure.  That  section 
provides  that  where  an  action  is  commenced  within  the  time 
limited  therefor,  and  it  is  terminated  by  a  reversal  of  a  judg- 
ment without  awarding  a  new  trial ;  or  in  any  other  manner 
than  by  voluntary  discontinuance,  dismissal  for  neglect  to  pro- 
ceed, or  a  final  judgment  on  the  merits,  tlie  plaintiff  may  com- 
mence a  new  action  for  the  same  cause  within  one  year  after 
such  reversal  or  termination.  If  that  section  is  applicable, 
this  cause  of  action  might  be  saved  ;  but  I  think  it  cl^ar  that  it 
cannot  apply. 

By  reference  to  section  414  of  the  Code,  the  provisions  of 
that  cliapter  on  limitations  are  made  to  *' apply  and  con- 
stitute the  only  rules  of  limitation  applicable  to  a  civil  action 
or  special  proceeding,  except  in  one  of  the  following  cases : 
"A  case  where  a  different  limitation  is  specially  prescribed  by 
law,  etc."  It  must  be  evident  that,  as  this  action  is  brought 
under  a  special  law  and  is  maintainable  solely  by  its  authority, 
the  limitation  of  time  is  so  incorporated  with  the  remedy  given 
afi  to  make  it  an  integral  part  of  it  and  the  condition  precedent 
to  the  maintenance  of  the  action  at  all.  Section  405  was 
enacted  with  reference  to  the  enforcement  of  the  civil  reme- 
.  dies  prescribed  by  the  Code,  and  its  application  is  to  actions 
generally  and  which  the  Code  of  Civil  Procedure  was  enacted 
to  regulate.  But  this  special  law  of  1855  gave  a  civil  remedy, 
w^hich  is  independent  of  the  Code  remedies,  and  in  enacting 
section  414,  the  legislature,  obviously,  had  in  view  to  except 
those  particular  or  special  remedies  by  action,  which  they  had 
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the  power  to  allow,  and  to  leave  themselves  free  to  attach  such 
conditions  as  to  limitation  of  time  as  thev  saw  fit.  So,  in  the 
law  of  1855  in  question,  tliey  made  it  a  condition  tliat  the 
action  must  be  brought  within  three  months  from  the  occur- 
rence of  the  loss,  and  plaintiff  is  Innmd  by  that  limitation. 

For  the  reasons  expressed  the  order  appealed  from  should 
be  affirmed,  and,  under  the  stipulation  of  the  appellant,  judg- 
ment should  be  awarded  in  favor  of  the  defendant,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 
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Jeremiah  Sullivan  et  al.,  Kespondents,  v.  The  Xew  Yobk 
AND  llosENDALE   Cement  Company,  Appellant. 

In  au  action  to  recover  damages  for  the  alleged  breach  of  a  contract,  the 
complaint  alleged  that  in  August,  1884,  the  plaintiffs  S.  and  F.,  with  E. 
and  B.  as  joint  contractors,  entered  into  a  contract,  in  writing,  with 
defendant.to  construct  a  tunnel  in  its  quarry  for  a  certain  amount  j>er  foot; 
that  prior  to  any  breach  thereof,  E.  and  B.,  with  consent  of  defendant 
and  of  S.  and  F.,  abandoned  the  work,  leaving  further  performance 
to  the  latter,  who  continued  it  and  received,  from  time  to  time,  the 
contract  price,  as  the  work  progressed;  that  on  January  2,  1885,  D., 
the  other  plaintiff,  became,  with  the  consent  of  defendant  and  S.  and 
F.,  one  of  the  contracting  parties,  and  was  substituted  in  place 
of  E.  and  B.,  by  formally  executing  the  original  contract;  that  on 
December  20, 1885,  plaintiffs,  at  defendant's  request,  consented  to  a  sus- 
pension of  the  work  for  two  weeks;  at  the  end  thereof,  they  presented 
themselves  at  the  tunnel,  and  at  defendant's  place  of  business,  and 
offered  to  resume  work  under  the  contract,  but  defendant  would  not 
permit  them  to  do  so,  and,  from  day  to  day  thereafter,  they  notified 
defendant  of  their  willingness  to  do  so,  but  the  latter  woifld  not  permit 
them,  and  they  were  compelled  to  seek  other  employment.  Defendant 
set  up  as  a  defense  a  default  of  parties  plaintiff,  in  that  E.  and  B., 
who  were  still  living,  were  not  joined  as  plaintiffs.  Held,  that  the  con- 
nection of  E.  and  B.  with  the  contract  and  the  work  was  fairly  dis- 
closed by  the  allegations  of  the  complaint;  that,  under  the  circum- 
stances, it  did  not  appear  that  when  the  action  was  commenced  they 
had  any  interest  in  the  contract;  but  that  if  there  was  a  defect  of  parties 
plaintiff  it  appeared  upon  the  face  of  the  complaint,  and  defendant 
could  only  object  by  dem'.irrer,  and  not  having  done  so,  the  objection 
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was  waived  (Code  Civ.  Pro.  g§  488,  498,  499);  that  it  was  not  necessary 
that  the  complaint  should  show,  affirmatively,  that  E.  and  B.  were 
living  at  the  commencement  of  the  action  in  order  to  make  the  com- 
plaint demurrable,  as  the  presumption  of  life  applies. 
As  to  the  breach  alleged  there  was  a  conflict  of  evidence,  plaintiffs  claiming 
that  the  suspension  was  for  two  weeks  only,  defendant  that  no  time  was 
specified,  or  in  any  event  the  work  was  not  to  be  resumed  until  the  com- 
mencement of  other  work  on  the  quarries,  which  had  been  suspended  at 
the  same  time.  It  appeared  that,  on  December  18, 18»5,  defendant's  agent 
and  plaintiffs  agreed  to  a  temporary  suspension  of  the  work,  end  plaintiffs 
were  paid  the  amount  due  up  to  that  time.  Two  weeks  after  the  suspen- 
sion plaintiffs  had  several  conversations  with  defendant's  agent  about  a 
resumption.  According  to  plaintiffs*  version  they  expressed  a  desire  to  go 
on,  but  defendant  fixed  no  time  for  resumption.  The  other  work  was  not 
fully  resumed  until  January  25,  1886.  On  February  11,  plaintifls  wrote 
to  defendant  demanding  a  definite  answer,  whether  they  were  to  be  per- 
mitted to  perform  the  contract,  stating  that  they  were  ready  to  com- 
plete it  and  requesting  an  immediate  reply.  On  February  19,  defendant 
claimed  it  caused  verbal  notice  to  be  given  to  plaintiffs  that  they  were 
at  liberty  to  resume  work  under  the  contract.  Between  the  date  of  plain- 
tiffs' letter  and  such  notice  the  plaintiffs  had  o  btained  employment  else 
where.  On  Febniary  24,  defendant's  agent  wrote  to  plaintiffs  notifying 
them  to  proceed  with  the  work  under  the  contract.  This  they  refused 
to  do,  unless  compensated  for  their  damages  caused  by  the  unreason- 
able suspension  of  the  work.  HiUl,  that  the  question  as  to  how  long 
the  worjf  was  to  be  actually  suspended,  and  whether  defendant's  delay 
in  omitting  to  notify  pi  aintiffs  to  resume  work  after  request  was  unreason- 
able, was  property  submitted  to  the  jury;  and  they  having  found  in 
favor  of  plaintifls,  tnat  a  breach  of  the  contract  was  established. 

(Argued  January  22,  1890  ;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  Gbneral  Term  of  the 
Supreme  Court  in.  the  tliird  judicial  department,  entered  upon 
an  order  made  May  17,  1888,  which  affirmed  a  judgment  in 
favor  of  plaintiffs,  entered  upon  a  verdict. 

The  nature  of  the  action  and  the  facts  are  sufficiently  stated 
in  the  opinion. 

John  J.  Linson  for  appellants.  There  was  no  breach  of 
the  contract  on  defendant's  part ;  but,  on  the  contrary,  it  was 
plaintiffs  who  were  guilty  of  a  breach,  by  reason  whereof  a 
nonsuit  should  have  been  granted.  (  Vide  v.  T,  <&  B.  R.  li. 
Co.,  21  Barb.  381 ;  20  N.  Y.  184:  King  v.   Wilson,  6  Beav. 
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124 ;  Barney  v.  Loper^  16  Barb.  629 ;  TUms  v.  O,  F.  Lis.  Co.y 
81  N.  Y.  419 ;  Battell  v.  Matat,  2  N.  E.  Itep.  491 ;  McKnigU 
V.  Dunhp,  5  N.  Y.  537 ;  Goodsell  v.  W.  IL  T,  Co.,  13  N.  Y. 
S.  R.  278 ;  liodennnnd  v.  Cl<irk,  46  N.  Y.  354 ;  Lawson  v. 
Hogan,  93  id.  39  ;  13  Wkly.  Dig.  8  ;  Davison  v.  Jersey  Asso- 
oiates,  71  N.  Y.  333 ;  Neiotmi  v.  TT  «^^«,  3  Eobt  453 ;  Parr 
V.  Greenhmh,  112  N.  Y.  246  ;  Reynolds  v.  Nelson,  6  Mad.  18 ; 
Cythe  V.  La  Fontain,  51  Barb.  186 ;  Loth  v.  J?.  d&  S.  L.  R. 
R.  Co.,  34  N.  Y.  553 ;  Davis  v.  Gwymie,  57  id.  677 ;  Hedges  v. 
iff:  R.  R.  R.  Co.,  49  id.  223;  Bt^deti  y.B^yden,  11  Johns.  206.) 
No  injustice  is  done  by  tlie  application  of  these  well  settled 
principles ;  on  the  contrary  tlie  recovery  is  inequitable. 
{Smoofs  Case,  15  AVall.  36 ;  Allamnon  v.  Mayer,  43  Barb.  33 ; 
Barker  v.  Rose,  5  Hill,  76;  2  Chitty  on  Cont.  1091;  Sedg* 
^-ick  on  Dam.  257 ;  Fay  v.  OVivei\  20  Vt.  118 ;  Smith  v. 
Brady^  17  N.  Y.  173.)  The  learned  trial  court  erred  in  per- 
mitting an  improper  element  in  the  case,  which  must  have 
misled  the  jury.  {Graves  v.  Hunt,  26  Wkly.  Dig.  567.) 
There  is  a  misjoinder  of  parties  plaintiff.  {Coe^  v.  Hobby,  79 
N.  Y.  141;  Mitchell  v.  Haioley,  4  Den.  412;  Kuhn  v. 
JSteiJens,  36  How.  Pr.  275  ;  Code  Civ.  Pro.  §  448 ;  P.  Bank  v. 
Donnell,  40  N.  Y.  410 ;  Hartns  v.  HoUister,  64  id.  1 ;  Burgess 
V.  Abbott,  6  Hill,  135 ;  Strong  v.  Wheaton,  38  Barb,  616 ; 
Brainard  v.  Jones,  11  How.  Pr.  569  ;  Seojuld  v.  Van  SeykU, 
153  id.  97  ;  Merritt  v.  Walsh,  32  K  Y.  685 ;  De  Puy  v. 
Strong,  37  id.  372 ;  Sanders  v.  C%  of  Yonkers,  63  id.  489.) 

D.  M.  De  Witt  for  respondents.  At  the  expiration  of  the 
period  of  suspension  agreed  to  for  the  accommodation  of  the 
•defendant,  the  plaintiffs  had  the  right  to  resume  operations ; 
and  any  prevention,  hinderance  or  refusal  on  the  part  of  the 
defendant  constituted  in  law  a  total  breach  of  the  contract. 
(2  Addison  on  Cont.  §  871 ;  Du  Bols  v.  D.  cfe  //.  C  Co.,  4 
Wend.  285;  Taylor  v.  Bradley,  39  N.Y.  129,  144;  Howard 
V.  Daly,  61  id.  362,  370;  Canda  v.  Wick,  100  id.  127; 
McKnight  v.  Dunlop,  5  id.  537,  544 ;  Barber  v.  Rose,  5  Hill, 
76 ;  2  Parsons  on  Cont.  662 ;  Kipp  v.  Wiles,  3  Sandf .  585, 
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588 ;  Olacius  v.  Blacky  50  N.  Y.  145,  149 ;  Levy  v.  Bxirgess^ 
64  id.  390.)  The  court  erred  in  charging  that  if  the  plaintiffs 
were  given,  within  a  reasonable  time  and  before  they  had 
engaged  in  other  work,  an  opportunity  to  go  on  with  the 
work  that  they  would  be  bound  to  finish  It.  {Moody  v. 
Osgood^  54  N.  Y.  488,  495 ;  Morehouse  v.  Yeager^  71  id. 
594 ;  Bexter  v.  Starin^  73  id.  601.)  There  was  no  error  in 
the  court's  declining  to  cliarge  the  proposition  that  the  plain- 
tiffs had  a  right  to  go  on  with  the  work  and  hold  the  defend- 
ant for  damages  sustained  by  the  delay.  {Moody  v.  Osgood^ 
54  N.  Y.  488.)  The  defect  of  the  parties  plaintiff,  if  any, 
appearing  on  the  face  of  the  complaint,  the  defendant  siiould 
have  demurred ;  and,  it  not  having  done  so,  this  objection  is 
waived.  (Code  t)iv.  Pro.  §§  488,  498,  499 ;  Zairish'e  v. 
S7nith,  13  N.  Y.  322,  336,  337 ;  Merritt  v.  WaM,  32  id.  685, 
689,  690 ;  Bepny  v.  Strong^  37  id.  372 ;  Fato7i  v.  BaUma,  33 
How.  Pr.  80 ;  Sanders  v.  Ymikers,  63  N.  Y.  489, 493 ;  Green 
V.  LijppincoU^  53  How.  Pr.  33 ;  Patchin  v.  Pecl\  38  N.  Y. 
39.)  Neither  Bradley  nor  Enright  was  a  necessary  party 
plaintiff.  (1  Lindley  on  Part.  §§  55,  436-7,  444, 449  ;  1  Bates 
on  Part.  §  329 ;  2  id.  §  1025  ;  ThraU  v.  Seward,  37  Vt.  573 ; 
Maynard  v.  Briggs,  26  id.  94 ;  Aniderson  v.  Holmes^  14  S.  C. 
162  ;  Bishop  on  Cont,  §§  130,  133,  136,  137,  795,  796 ;  LaUi- 
more  v.  Ilarson,  14  Johns.  330 ;  Dearborn  v.  Cross,  7  Cow. 
48 ;  Delacroix  v.  BulMey,  13  Wend.  71,  75 ;  Jewell  v. 
Sehroejypel,  4  Cow.  564 ;  2  Parsons  on  Cont.  721 ;  Briggs  v. 
PaHridge,  64  N.  Y.  357,  3fJ4 ;  Du  Bois  v.  D.  <&  IT,  V.  Co., 
4  Wend.  285 ;  Laiorence  v.  Taylor,  5  Hill,  107,  113.)  The 
jule  of  damages  as  laid  down  by  the  court  was  not  excepted 
to  by  defendant,  and  was  correct.  {Masterson  v.  Mayor,  etc, 
7  Hill,  61,  69;  Devlin  v.  3fay(yr,  etc,  63  N.  Y.  8,  25; 
Danalds  v.  StaU  89  id.  36 ;  BagUyv,  Smith,  10  id.  489,  500.) 

O'Brien,  J.  The  plaintiffs  recovered  damages  in  tins  action 
for  the  breach  of  a  contract  to  construct  a  tunnel  at  the  defend- 
ant's cement  works.  The  complaint  alleges  and  it  appears 
that  on  the  15th  day  of  August,  1884,  the  plaintiffs  Sullivan 


1 


352  Sullivan  et  al  v.  K  Y.  &  R.  C.  Co.  [Feb., 

Opinion  of  the  Court,  per  O'Brien,  J. 


and  Foley,  with  James  Enright  and  Patrick  Bradley  aa  joint 
contractors,  entered  into  a  written  contract  with  the  defendant, 
whereby  they  undertook  to  construct  and  complete  a  tunnel  or 
shaft  in  the  defendant's  quarry,  the  dimensions  of  whicli  were 
therein  particularly  stated.  The  defendant  on  its  part  agreed 
to  pay  the  contractors  for  the  construction  of  the  tunnel  four- 
teen dollars  per  face  or  running  foot  up  to  April  1,  1885,  and 
after  that  date  the  sum  of  sixteen  dollars  per  face  or  running 
foot  until  the  tunnel  should  be  completed.  The  defendant 
was  to  furnish  the  necessary  materials,  and  the  plaintiffs  were 
to  perform  the  labor,  and  work  was  to  be  commenced  August 
17,  1SS4. 

The  complaint  alleged  that,  before  any  breach  thereof,  Brad- 
ley and  Enright,  two  of  the  original  contractors,  with  the  con- 
sent of  the  defendant  and  of  their  two  associates  before  named, 
abandoned  the  work  on  account  of  ill-health,  and  left  the  per- 
formance of  the  contract  to  their  associates,  who  continued  the 
work  and  received  the  contract  price  per  foot  from  the  defend- 
ant, from  time  to  time,  as  the  work  was  performed.  That  on 
January  2,  1885,  the  plaintiff  Daniel  Buckley  became,  with 
tlie  consent  of  the  defendant  and  Sullivan  and  Folev,  one  of 
the  contracting  parties  in  the  place  of  the  other  two  who,  as 
before  stated,  had  abandoned  the  work.  At  this  time  Buckley 
was  substituted  as  a  party  by  formally  executing  the  original 
paper,  the  defendant  assenting  thereto.  That  on  the  20th  of 
December,  1885,  tlie  plaintiffs,  at  the  request  of  the  defendant, 
consented  to  the  suspension  of  the  work  for  two  weeks  and 
not  longer.  That  at  the  expiration  of  that  time  the  plaintiffa 
presented  themselves  at  the  tunnel  and  at  the  defendant's 
place  of  business  and  offered  to  resume  the  work  under  the  con- 
tract, but  the  defendant  would  not  permit  them  to  do  so,  nor 
furnish  them  the  necessary  materials  to  continue  it.  That  tlie 
plaintiffs  after  that  time,  from  day  to  day,  continued  to  hold 
themselves  in  readiness  to  go  on  with  the  contract,  and  signi- 
fied to  the  defendant  their  willingness  to  do  so,  but  were  not 
permitted  to  by  the  defendant,  until  at  last  the  plaintiffs  were 
compelled  by  necessity  to    seek    other    employment.     That 
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plaintiflEs  were  thereby  subjected  to  loss,  and  damages  were 
demanded  for  a  breach  of  the  contract.  The  defendant  denied 
all  tliese  allegations,  and  set  up  as  a  special  defense  that  there 
was  a  defect  of  parties  Y^laintiff,  in  that  James  En  right  and 
Patrick  Bradley,  who  were  still  living,  were  jointly  interested 
with  the  plaintiffs  in  the  cause  of  action,  but  were  not  joined 
as  plaintiffs. 

On  the  trial,  the  written  contract,  as  changed  by  the  substi- 
tution of  Buckley,  was  produced,  and  there  was  no  controversy 
in  regard  to  its  execution,  delivery  or  validity.  As  to  the 
breach  alleged  by  the  plaintiffs  there  was  conflicting  evidence  ; 
the  plaintiffs  claiming  that  the  suspension  was  for  two  weeks 
only,  while  the  defendant  claimed  that  no  time  was  specified 
for  resuming  the  work,  or,  at  all  events,  it  was  not  to  be 
resumed  until  the  commencement  of  the  other  general  work 
upon  the  quarries,  which  had  been  suspended  at  the  same  time. 

Evidence  was  given  by  both  parties  on  this  question,  and  it 
appeared  that  on  the  18th  of  December,  1885,  the  defendant's 
agent  and  the  plaintiffs  agreed  to  a  temporary  suspension  of 
the  work  on  tlie  contract,  and  the  work  was  accordingly  sub^ 
pended,  the  plaintiffs  having  been  paid  the  balance  due  them 
for  work  up  to  that  time.  At  the  same  time  the  general  work 
in  the  quarries  was  also  suspended  and  waa  not  fully  resumed 
until  on  or  about  the  twenty-lif th  of  January  following.  Af tet 
the  expiration  of  the  two  weeks  several  conversations  took 
place  between  the  plaintiffs  and  the  defendant's  agent  in 
regard  to  a  resumption  of  the  work  under  the  contract  in  ques' 
tion ;  but  the  defendant  did  not,  according  to  the  plaintiffs' 
version,  fix  any  definite  time  for  resuming  work,  thougli  the 
plaintiffs  expressed  a  desire  to  go  on,  and  negotiations  to  the 
same  effect  continued  and  were  had  between  the  plaintiffs  and 
defendant  from  time  to  time  without  any  results,  until  the  11th 
of  February,  1886,  when  a  letter  was  addressed  by  the  plain- 
tiffs to  the  defendant  demanding  a  definite  answer  whether  or 
not  they  were  to  be  permitted  to  perform  the  contract,  stating 
at  the  same  time  that  they  were  ready  to  complete  it  on  their 
part,  and  requesting  an  immediate  reply. 
SicKELs— Vol.  LXXIV.        45 
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The  defendant  claims  that,  on  tlie  nineteenth  of  February 
following,  it  caused  verbal  notice  to  he  given  to  the  plaintiffs 
to  the  effect  that  they  were  at  liberty  to  resume  work  under 
tlie  contract.  There  is  some  conflict  in  the  evidence  as  to 
whether  this  notice  was  in  fact  given  as  early  as  that  date  ;  but 
at  all  events  it  seems  to  be  the  first  attempt  made  on  the  part 
of  the  defendant  to  comply  with  the  plaintiffs'  letter  of  the 
eleventh  of  February,  or  the  demand  previously  made ;  and 
if  this  notice  was  given  it  seems  to  be  the  first  definite  move 
on  defendant's  ])ai't  to  permit  plaintiffs  to  resume  the  work. 
In  the  meantime  Foley  and  Buckley,  failing  to  receive  an 
earlier  reply,  sought  and  obtained  work  elsewhere,  and  Sulli- 
van, apparently  abandoning  the  contract,  obtained  general 
employment  in  the  defendant's  quarry.  On  the  twenty-fourth 
of  February  the  defendant's  agent  wrote  to  the  plaintiffs 
notifying  them  to  proceed  with  the  tunnel,  which  the  plaintiffs 
declined  to  do  unless  the  defendant  would  compensate  them 
fpr  their  damages  occasioned  by  the  unreasonable  suspension 
of  the  work,  or  would  signify  its  willingness  to  do  so.  This 
demand  on  the  part  of  the  plaintiffs  was  not  complied  with. 
The  plaintiffs  never,  in  fact,  resumed  the  work,  and  brought 
this  action  to  recover  their  damages. 

While  it  may  be  said  that  the  acts  and  omissions  of  the 
defendant  in  regard  to  the  contract  prior  to  the  eleventh  dAy 
of  February  were  waived  by  the  plaintiffs'  letter  of  that  date 
offering  to  go  on  with  the  work,  had  the  defendant  consented, 
tbe  question  still  remains  whether  the  delay  in  answering  the 
plaintiffs'  letter,  or  complying  with  their  definite  request,  was 
unreasonable  ;  and  upon  this  cpiestion  the  negotiations  between 
the  parties  prior  to  the  date  of  the  letter,  the  condition  in 
which  the  plaintiffs  were  placed  after  tlio  suspension,  and  the 
fact  that  in  the  meantime  they  sought  and  obtained  employ- 
ment elsewhere,  as  well  as  the  conduct  and  motives  of  the 
defendant,  and  all  the  other  circumstances  were  to  be  consid- 
ered. If  the  defendant's  permission  to  allow  the  plaintiffs  to 
resume  work  under  the  contract  was  unreasonably  withheld  or 
delayed,  the  plaintiffs,  under  the  circumstances,  had  the  right 


1890.]  Sullivan  et  al.  v.  N.  Y.  &  K.  C.  Co.  355 


Opinion  of  the  Court,  per  O'Brien,  J. 


to  treat  the  contract  as  broken,  and  to  seek  and  obtain  other 
employment,  as  they  did.  The  breach  of  the  contract  was 
predicated  on  the  unreasonable  delay  of  the  defendant  to  per- 
mit the  contractors  to  go  on  with  the  work  after  liaving  been 
requested  to  do  so,  and  the  evidence  on  this  point  being  con- 
flicting, and  of  such  a  character  that  different  inferences  could 
be  drawn  from  it,  a  question  of  fact  was  presented. 

The  trial  court  submitted  to  the  jury  the  question  as  to  how 
long  the  work  was  actually  to  be  suspended  under  the  agree- 
ment between  the  plaintiffs  and  the  defendant,  and  also  the 
question  whether  the  defendant's  delay  in  omitting  to  notify  the 
plaintiffs  to  resume  work  after  request  was  or  was  not,  under  all 
the  circumstances  of  the  case,  unreasonable,  instructing  them 
tllat  if,  in  their  opinion,  the  delay  on  the  part  of  the  defendant 
was  unreasonable,  then  a  breach  of  the  contract  was  established. 

We  think  the  verdict  of  the  jury  must  be  taken  as  a 
'  determination  of  this  question  in  favor  of  the  plaintiffs.  It  is 
true  that  reasonable  time,  or,  as  in  this  case,  whether  the  delay 
was  reasonable  or  not,  is  generally  a  question  of  law.  But  that 
is  so  only  when  the  facts  are  clearly  established,  or  are  undis- 
puted or  admitted.  If  the  facts  are  not  clearly  established,  or 
if  the  question  of  time  depends  upon  other  controverted  facts, 
or  where  the  motives  of  a  party  enter  into  the  question,  it  must 
necessarily  be  submitted  to  the  jury  as  a  question  of  fact 
{Mead  v.  ParTce7\  111  N.  Y.  2(32;  Lawre7}ce  v.  Ocean  his, 
Co,^  11  Johns.  241 ;  2  Parsons  on  C^ont  6()2 ;  Howe  v.  Ilunir 
ingtoii^  15  Me.  354;  Hill  v.  Hohart,  16  id.  1(>4;  Greene  v. 
Dingley,  24  id.  181;  Cocker  v.  K  H  c&  F.  M.  Co.,  3  Sum. 
530 ;  Ellis  v.  Thompson,  3  M.  &  AV.  445.) 

We  think  the  evidence  in  this  case  as  to  the  period  of  time 
during  which  the  work  was  to  be  siisj)ended  by  agreement  of 
the  parties,  as  well  as  that  bearing  upon  the  omission  of  the 
defendant  to  notify  or  permit  the  plaintiffs  to  resume  the  work 
upon  which  allegation  a  breach  of  the  contract  was  sought  to 
be  established,  was  properly  submitted  to  the  jury. 

As  to  the  nonjoinder  of  Enright  and  Bradley,  as  parties 
plaintiff,  their  connection  with  the  contract  and  the  work, 


356    "         Sullivan  et  al.  v.  N.  Y.  &  R  C.  Co.  [Feb., 


Opinion  of  the  Court,  per  O'Brien,  J. 


was  fully  disclosed  by  the  allegations  of  the  complaint.  It 
was  alleged  that,  prior  to  the  suspension  of  the  work,  on  the 
18th  of  December,  both  of  them  had  abandoned  the  contract 
and  that  tlie  plaintiffs,  with  defendant's  consent,  continued  tlie 
work  in  the  same  manner  as  if  they  had  been  the  sole  original 
contractors.  They  were  treated  as  such  by  the  defendant,  as 
they  were  paid  for  their  work  from  time  to  time  as  it  pro- 
gressed. Moreover,  the  omitted  persons  were  not  parties  to 
the  agreement  under  which  the  work  was  suspended,  nor  to 
the  subsequent  negotiations  with  the  defendant  for  its  resump- 
tion, which  it  was  claimed  amounted  to  a  breach  of  the  con- 
tract. No  recovery  is  claimed  for  anything  done  under  the 
contract  prior  to  the  time  they  abandoned  it,  with  the  consent 
of  all  the  other  parties.  Under  these  circumstances  it  is  by 
no  means  certain  that  they  had  any  interest  in  this  contract  at 
the  time  the  action  was  commenced.  It  might  well  be  said 
that,  by  the  acts  and  agreements  of  the  plaintife  and  the' 
defendant,  those  two  persons  were  released  from  their  obli- 
gations and  the  plaintitfs  substituted  in  their  place  as  sole 
contractors.  It  is  not  necessary,  however,  to  pass  upon  that 
question,  as  it  is  quite  clear  that  the  defendant  has  not  taken 
that  objection  in  the  proper  way. 

The  defect,  if  any,  appeared  upon  the  face  of  the  com- 
plaint, and,  therefore,  the  defendant  could  make  the  objection 
only  by  demurrer.  Not  having  done  so  the  objection  is 
waived.   (Code,  §§  488,  498,  499.) 

It  is  urged  on  the  part  of  the  defendant  that,  inasmuch  as  the 
complaint  did  not  state  that  these  two  persons  were  living  at 
the  time  of  the  commencement  of  the  action,  a  demurrer 
was  not  proper  and  could  not  be  sustained.  We  think  that  it 
was  not  necessary  that  the  complaint  should  affirmatively  show 
that  the  parties  were  living  at  the  commencement  of  tlie  action 
in  order  to  make  the  complaint  demurrable.  All  the  other 
facts  sufficient  to  warrant  a  demurrer  appearing  on  the  face 
of  the  complaint  and  the  objection  having  been  made  l?y 
reason  of  a  nonjoinder  of  parties  plaintiff,  the  usual  pre- 
sumption of  life  applies  for  this  purpose.    {Bxirgesa  v.  Abbotty 
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1  Hill,  4Y6 ;  ZahrUikie  v.  Smith,  13  K  Y.  322 ;  MerriU  v. 
WdUh,  32  id.  685 ;  DePuy  v.  Strong,  37  id.  372 ;  Sarid^ra 
V.  Yonkers,  63  id.  489 ;  Eaton  v.  Balcmn,  33  How.  Pr.  80 ; 
Oreen  v.  Lippincott,  53  id.  33.) 

We  have  examined  the  exceptions  taken  by  the  defendant 
on  the  trial  and  to  the  charge  of  the  court,  and  are  of  opinion 
that  none  of  them  ^re  tenable. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 


HowABD  VosBURGH,  Appellant,  v.  John  F.  Diefendorf, 

Respondent. 

Where  the  maker  of  negotiable  paper  shows  Ihat  it  has  been  obtained  from 
him  by  fraud,  a  subsequent  transferee,  must,  before  he  is  entitled  to 
recover  thereon,  show  that  he  is  a  bona  fide  purchaser,  or  that  he  derived 
his  title  from  such  a  purchaser.  It  is  not  suflicient  to  show  simply  that 
he  purchased  before  maturity  and  paid  value,  he  must  show  that  he  had 
no  knowledge  or  notice  of  the  fraud. 

In  an  action  upon  a  promissory  note  against  defendant  as  maker,  it 
appeared  that  his  signature  thereto  was  procured  by  fraud.  The  note 
was  purchased  of  the  payee  by  R.  before  maturity,  for  half  its  face  value. 
Plaintiff  claimed  as  purchaser  from  R.  Defendant's  evidence  tended  to 
show  that  R.  purchased  with  moneys  furnished  by  plaintiff, who  was  pres- 
ent at  the  time  of  the  transfer  and  directed  R.  to  purchase.  R.  testified  that 
he  had  no  knowledge  of  the  fraudulent  origin  of  the  paper,  or  of  any  facts 
constituting  a  defense.  Neither  the  plaintiff  nor  the  payee  were  sworn 
as  witnesses.  The  trial  court  held  that  plaintiff,  as  matter  of  law,  was 
entitled  to  recover  the  amount  he  paid  for  the  note,  but  if  anything 
beyond  that  was  claimed,  the  case  was  ^ne  for  the  jury.  Plaintiff  hav- 
ing elected  to  take  a  verdict  for  the  amount  he  paid  for  the  note,  a  verdict 
was  directed  accordingly.  Held,  error;  that  the  question  as  to  whether 
plaintiff  was  a  bona  fide  purchaser,  was  one  of  fact  for  the  jury;  as  was 
also  the  question  as  to  whether  R.  purchased  for  himself  or  as  agent; 
that  if  in  the  latter  capacity,  although  he  was  not  chargeable  with  notice 
of  the  fraud,  this  would  not  shield  plaintiff  from  the  legal  consequences 
of  any  notice  he  himself  might  have  had. 

DdlrympU  v.  Hillenbrand  (62  N.  Y.  5),  Cmoing  v.  AUtnan  (71  id.  485),  dis- 
tinguished. T' 

(Argued  January  22,  1890 ;  decided  February  25,  1890.) 
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Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department  made  May  17,  18S8, 
which  reversed  a  judgment  in  favor  of  plaintiff  entered  upon 
a  verdict  directed  by  the  court,  and  granted  a  new  trial. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Matthew  Ilale  for  appellant.  There  was  no  question  of 
fact  to  be  submitted  to  the  jury.  {Kelly  v.  Burroughs^  102 
K  Y.  93,  95,  96;  51  Hun,  537;  1  Daniel  on  Neg.  Inst. 
§  803 ;  Cmn.  v.  Clark,  94  U.  S.  278 ;  Croniwell  v.  Cminty  oj 
Sac,  96  id.  351 ;  Griffith  v.  Griffith,  9  Paige,  315 ;  Varick  v. 
Brings,  6  id.  323.)  The  plaintiff  was  entitled  to  a  verdict 
upon  the  facts  and  the  trial  court  properly  so  held.  {Hart  V. 
Potter,  4  Duer,  458 ;  Dalrytnple  v.  Hilleribrand,  62  N.  T.  5, 
6;  Cawing  v.  Altman,  71  id.  435,  439,  440;  1  Daniel  on 
Neg.  Inst.  [2d  ed.]  668,  §  819 ;  Byles  on  Bills,  118 ;  CaUin 
V.  Hanson,  1  Duer,  309 ;  Davis  v.  BartlMt,  12  Ohio  St.  534 ; 
Phdan  V.  Moss,  67  Penn.  St.  59 ;  Swift  v.  Smith,  102  U.  S. 
442 ;  Bailey  v.  Smith,  14  Ohio  St.  462 ;  Goodman  v.  Simonds, 
20  How.  [U.  S.l  343  ;  Murray  v.  Lardner,  2  Wall.  110 ; 
Chapman  v.  Rose,  56  N.  Y.  137,  140;  N,  Bank  v.  YouTig, 
41  N.  J.  Eq.  531,  538 ;  Seymour  v.  McKinstry,  106  N.  Y. 
240 ;  43  id.  301 ;  Bailey  v.  Bidwell,  13  M.  &  AV.  73 ;  Hart 
V.  Potter,  4  Duer,  458  ;  Bay  v.  Coddington,  5  Johns.  Ch.  54 ; 
20  Johns.  634 ;  SUdher  v.  McDonald,  6  Hill,  93  ;  McBride 
V.  F,  Bank,  26  N.  Y.  450,  454 ;  Comstock  v.  Hier,  73  id.  269, 
273  ;  Swift  V.  Tyson,  16  Pet.  1.)  The  trial  court  properly  • 
held  that  there  was  no  question  of  usury  arising  upon  the 
evidence  in  the  case.  {Manning  v.  Tyler,  21  N.  Y.  567 ; 
W.  T  cfe  C  Co,  V.  Kilderhouse,  87  id.  430,  436 ;  Morford 
V.  Davis,  28  id.  481;  Harger  v.  Wilsm,  63  Barb.  237; 
Howe  V.  Potter,  61  id.  356.)  No  defense  was  proved  under 
chapter  65  of  the  Laws  of  1877,  and  the  court  properly  ruled 
against  the  defendant  on  the  question.  {Herdic  v.  Roessler^ 
109  N.  Y.  127.) 
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Z.  S.  WeMbrooh  for  respondent.  The  note  in  question  is 
absolutely  void  under  chapter  65,  Laws  of  1877,  in  not  having 
the  words  "  given  for  a  patent  right,"  written  or  printed  upon 
the  face  thereof,  above  the  signature,  as  thereby  required, 
in  the  hands  of  any  purchaser  who  is  not  a  hona  fide  holder. 
(Laws  of  1877,  chap.  65 ;  Spring  v.  Quatice^  3  IIow.  Pr. 
[N".  S.]  65 ;  Palmer  v.  M'mor^  8  Hun,  342 ;  ITerdic  v.  Boesaler^ 
109  N.  Y.  127  ;  Barton  v.  P.  J,,  etc,,  P.  R.  Co,,  17  Barb.  397.) 
The  note  in  question  is  void  for  usury,  it  never  having  had  a 
vaKd  inception  before  the  transfer  thereof  to  plaintiff  at  an 
unlawful  rate  of  discount,  that  is,  for  fifty  per  cent  of  its  face 
value.  {lia/rnsdell  v.  Morgari,  16  Wend.  574 ;  Hall  v.  Wilson^ 
16  Barb.  548,  550 ;  Wardell  v.  IloweU,  9  Wend.  170 ;  CaUin 
V.  Gxmter,  11  N.  Y.  368;  Ea^tinan  v.  Shaw,  65  id.  522; 
Sioeet  V.  Chapman,  7  Hun,  576.)  The  cancellation  of  the 
note  was  valid,  and  that  of  itself,  though  it  was  a  sham  and 
the  note  was  not  in  fact  burned  up,  annulled  the  note  and 
rendered  it  invalid  as  an  obligation.  It  was  a  good  cancella- 
tion, without  any  consideration  paid  therefor.  {La/rken  v. 
Hardenhrook,  90  N.  Y.  333.)  The  court  erred  in  holding 
that  as  a  matter  of  law  the  plaintiff  was  a  hona  fide  holder  of 
the  note,  and  entitled,  therefore,  to  recover  the  amount  paid 
for  the  same.  (1  Randolph  on  Xeg.  Paper,  §  14 ;  1  Parsons 
on  Cont.  254;  Stalher  v.  McDimald,  6  Hill,  93.)  The  ques- 
tion whether  plaintiff  was  a  hona  fide  holder,  should  have  been 
submitted  to  the  jury.  {F.  N.  Bank  v.  Green,  43  X.  Y.  298; 
F.  c6  C  N.  Bank  v.  Noxon,  45  id.  762 ;  G.  Bank  v.  Penfiehl, 
69  id.  502 ;  Comntoek  v.  HUr,  73  id.  273,  274 ;  />.  S.  M,  Co. 
V.  Bent,  105  id.  59;  Seymour  v.  MeKhmtry,  106  id.  240; 
Vosburgh  v.  Dlifendorf,  16  N.  Y.  S.  R.  493  ;  Stewart  v. 
Lansing,  104  U.  S.  505;  Wardell  v.  Jlowell,  9  Wend.  107; 
Tinsdale  v.  Murray,  9  Daly,  446,  449 ;  Benton  v.  Martin, 
52  N".  Y.  570;  Booknturer  v.  Jayne,  60  id.  146;  Daniels 
on  Neg.  Inst.  §  777;  Williammn  v.  Brown,  15  X.  Y. 
354 ;  Gould  v.  Stevens,  43  Vt.  125  ;  Bak^r  v.  BUss,  39  N.  Y. 
70;  JVutter  v.  Stover,  48  Me.  163;  Stehhart  v.  Baker,  34 
Barb.   436 ;    Hamilton  v.   Marks   52    Mo.   78 ;    Merritt  v. 
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Duncari,  7  Hisk.  156 ;  1  Daniels  on  Neg.  Inst.  74:6 ; 
Chitty  on  Bills  and  Notes,  295 ;  1  Edwards  on  Bills  and 
Notes,  §  517;  1  Parsons  on  Bills,  260;  Story  on  Prom. 
Notes,  §  197;  2  Randolph  on  Coml.  Paper,  693;  Smith 
V.  IlarUn,  64  Me.  510 ;  OaMey  v.  Ordeen,  2  F.  F.  656 ; 
Craft's  Appeal,  42  Conn.  146  ;  Austin  v.  Gr^unner^  90  111. 
300  ;  Lciy  v.  ^Vimman.,  36  la.  305  ;  De  Witt  v.  Ferkhis,  22 
Wis.  474  ;  Bazlei/  v.  Smith,  14  Ohio  St.  396  ;  I/erth  v.  Jf.  ^\ 
Bmik,  34  Ind.  380  ;  Gould  v.  Stevms,  43  Vt.  125  ;  Goldmiid 
V.  Z.  C,  Banl\  16  Barb.  410  ;  Gould  v.  Segee,  5  Duer,  270  ; 
Taylor  v.  Atchismi,  54  111.  196  ;  Ormsbee  v.  How,  54  Vt.  182  ; 
Broohnan  v.  Milhanl\  50  N.  Y.  378.)  The  plaintiff  was 
bound  to  prove  tliat  he  was  a  hona  fide  holder.  (Stewart  v. 
Lansing,  104  N.  Y.  505  ;  Elwood  v.  IF.  IL  T,  Co,  45  id. 
549,  554 ;  Kavanaugh  v.  Wilson,  70  id.  177, 179  ;  Sheridari  v. 
Mayor,  etc.,  8  Ilun,  424 ;  McNulty  v.  Hard,  86  N.  Y.  547, 
553,  554  ;  GUdersUeve  v.  Landon,  73  id.  609,  610  ;  Dean  v. 
Van  Nostrand,  23  Wkly.  Dig.  97  ;  Longyear  v.  LL  S.  Z.  Ins. 
Co.,  20  id.  165  ;  Honegijer  v.  Wettstein,  94  N.  Y.  252,  261  ; 
Kamey  v.  Mayor,  etc,,  92  id.  617  ;  Cross  v.  Cross,  108  id. 
628 ;  Becker  v.  Roch,  104  id.  394, 404 ;  People  CrC  rel,  v.  French^ 
17  N.  Y.  S.  R.  100 ;  J/^^%  v.  Frell,  2  Abb.  [N.  C]  274 ; 
StiUwell  V.  Carpenter,  2  id.  238  ;  //r)fl^</^  v.  City  of  Buf- 
falo, 1  Abb.  [N.  C]  356  ;  Nicholson  v.  Connor,  8  Daly,  212 ; 
Fosthoff  V.  Schreiher,  47  Ilun,  593,  598  ;  94  N.  Y.  261 ;  86 
id.  553,  554.)  Giviug  j^rim  a  facie  evidence  of  a  fact  does  not 
shift  the  burden  of  proof.  {ITelnman  v.  Heard,  62  N.  Y. 
448.)  The  failure  of  plaintiff  to  produce  witnesses  Henderson 
and  Van  Valkenburgli,  a^  well  a^s  himself,  to  testify  in  his 
behalf,  were  strong  circumstances  against  him.  {Brooks  v. 
Stenn,  6  Hun,  516  ;  15  J.  &  S.  436  ;  Bleecker  v.  Johnston, 
69  N.  Y.  309.)  The  order  will  be  affirmed,  if  there  were  any 
legal  errors  of  the  trial  court  appearing  in  the  record,  whether 
noticed  bj-  the  court  below  or  not.  {Mackay  v.  Lewis,  73 
N.  Y.  382.) 
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O'Brien,  J.  This  action  was  upon  an  instrument,  in  form,  a 
promissory  note,  of  wliieh  the  following  is  a  copy : 

''^2,000.  GouvERNEUR,  X.  Y.,  Decemher  15,  1886. 

"  Sixty  days  after  date  I  promise  to  pay  R.  T.  Yan  A^alken- 
biirgh  or  bearer  Two  Thousand  Dollars  at  Sprakers  National 
Bank,  Canajoharie,  N.  Y.,  value  received,  with  interest  at  the 
rate  of  six  per  cent  per  annum. 

"JOHX  F.  DIEFENDORF." 

The  defendant  is  the  maker  of  the  note,  and  at  its  date  was 
a  farmer  who  lived  in  the  town  of  Root,  about  ten  miles  from 
Canajoharie,  where,  by  the  terms  of  the  instrument,  it  was 
payable. 

The  defenses  interposed  to  the  note  are^ 

1.  That  it  was  obtained  from  defendant  by  fraud  and  deceit 
practiced  upon  him  by  the  payee. 

2.  That  its  only  consideration  was  an  interest  in  a  patent 
right  for  improvements  in  fire  kindlens,  and  that  it  did  not 
comply  with  the  provisions  of  chapter  05  of  the  Laws  of  1877, 
requiring  the  w-ords,  "  given  for  a  ])atent  right,"  to  be  w^ritten 
or  printed  across  the  face  thereof. 

3.  That  the  note  was  void  for  usury,  in  that,  before  it  had 
any  legal  inception,  it  was  transferred  to  the  plaintiff  for  one- 
half  its  face  value. 

4.  That  the  note  wa^  never  executed  or  delivered  as  a  note 
or  valid  obligation,  and  that  between  the  original  parties 
thereto  it  had  been  cancelled  and  destroyed,  and  that  the 
plaintiff  was  not  a  honajide  holder. 

The  defendant  testified  at  the  trial  and  gave  his  vemon  of 
the  transaction,  which  resulted  in  his  signing  the  note  in 
question.  In  brief  it  is  this :  In  the  month  of  December, 
1886,  one  Henderson,  who  falsely  represented  that  he  was 
interested  in  a  firm,  composed  of  himself,  the  payee  of  the 
note,  and  another  person,  that  was  engaged  in  manufac- 
turing fire  kindlers  under  a  patent,  which  was  a  valu- 
able invention,  and  that  the  Imsiness  promised  large  gains, 
called  upon  the  defendant  at  his  house  and  induced  him  to 
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go  to  Rochester  with  him,  to  tlie  end  that  he  might  obtain  an 
interest  in  the  business,  or  be  employed  in  connection  with  it. 
The  defendant  went  to  Rochester,  and  there  was  introduced 
to  Van  Valkenburgli,  the  payee  of  the  note  in  question.  It 
does  not  distinctly  appear  what  took  place  at  Rochester,  except 
that  the  defendant  gave  his  notes  for  $8,000,  on  the  represen- 
tations, as  he  claims,  that  these  notes  were  not  to  be^ised  or 
transferred,  and  were  simply  memoranda  showing  his  one- 
third  interest  in  the  business  of  manufacturing  and  selling  fire 
kindlers.  Wliile  defendant  was  at  Rochester  Henderson  dis- 
appeared, and  it  seems  went  to  Canajoharie  and  negotiated 
the  notes  thus  obtained.  In  the  meantime  Van  Valkenburgli 
induced  the  defendant  to  go  with  him  to  Gouvemeur,  where 
they  arrived  a  day  or  two  before  the  date  of  the  note  in  ques- 
tion. The  defendant  supposed  he  was  to  aid  in  some  way  in 
the  sale  of  the  right  to  manufacture  and  sell  the  fire  kindlers 
Under  tlie  patent  in  which  he  supposed  he  had,  or  was  about 
to  have,  an  interest  as  an  equal  partner  with  Henderson  and 
Van  Valkenburgli.  On  arriving  at  Gouveneur,  they  went  to 
a  hotel  and  there  met  two  other  persons,  who  pretended  to  be 
anxious  to  purchase  the  right  covered  by  the  patent  for  the 
state  of  Iowa.  These  two  persons  with  the  defendant,  and 
the  payee  of  the  note  in  (juestion,  went  to  a  room  and  there 
the  defendant  was  induced  to  sign  two  notes  of  $2,000  each, 
of  which  the  note  in  suit  is  one.  Van  Valkenburgli  pretended 
to  sell,  and  the  two  persons  before  referred  to  to  buy,  two-thirds 
of  the  right  covered  by  the  patent  in  the  state  of  Iowa  for 
$8,000,  and  in  the  presence  of  defendant  each  of  them  gave, 
or  pretended  to  give,  to  Van  Valkenburgli  his  note  for  $4,000. 
Defendant  was  told  by  Van  Valkenburgli  that,  in  order  to 
consummate  this  sale,  it  would  be  necessary  for  him  to  go  through 
the  form  of  giving  his  note  for  the  same  amount,  that  is  to  say 
$4,000,  in  order  to  represent  the  interest  that  the  firm  still 
retained  in  that  state.  That  after  the  transaction  was  completed 
this  note  could  be  returned  to  him,  and  that,  in  any  event, 
the  paper  would  not  be  used  as  a  note,  or  transferred.  The 
defendant  assented  to  this  arrangment  and  Van  Valkenburgh 
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thereupon  drew,  and  procured  the  defendant  to  sign  and  deliver^ 
the  two  notes  of  $2,000  each.  After  all  the  parties  had  left  the 
room  and  defendant  supposed  that  the  transaction  was  com- 
pleted, and  that  the  notes  he  signed  had  answered  the  purpose 
for  which  they  were  intended,  he  called  the  attention  of  Van 
Valkenburgli  to  the  promise  he  had  made  to  destroy  the  notes, 
whereupon  lie  drew  from  his  pocket  two  pieces  of  paper  tliat 
appeared  like  the  notes  defendant  had  signed  and  burnt  them 
in  defendant's  presence.  The  defendant  and  Van  Valkenburgli 
then  parted,  the  defendant  returning  to  his  liome,  in  Mont- 
gomery county,  and  without  seeing  either  Henderson  or  Van 
Valkenburgli  afterwards. 

The  plaintiff  claimed  to  have  purchased  the  note  in  suit 
from  one  Richmond,  a  few  days  after  its  date,  and  Richmond 
claimed  to  have  l)ought  it  the  same  day  from  Henderson.  The 
testimony  was  that  Richmond,  Henderson  and  the  plain- 
tiff were  together  at  the  time  of  the  transaction  that  resulted 
in  the  transfer  of  the  note  to  the  plaintiff.  That  Henderson 
delivered  to  Richmond  the  two  notes  of  $2,000  each,  made  at 
Gouveneur,  for  half  their  face  value  ;  that  Richmond  kept  one 
of  them  himself  and  delivered  the  other  to  the  plaintiff  who  fur- 
nished the  money  paid  Henderson  for  it,  and  directed  Richmond 
to  purchase  it.  Richmond  testified  that  he  had  no  knowledge 
of  the  fraudulent  origin  of  the  paper,  or  of  any  fact  constitut- 
ing a  defense  thereto  by  the  maker.  The  two  persons  who 
were  present  with  the  defendant  and  the  payee  of  the  note  at 
Gouvemeur  when  it  was  made  testified  in  behalf  of  the 
plaintiff,  and  in  contradiction  of  the  defendant's  version ;  but 
neither  the  plaintiff,  Henderson  nor  Van  Valkenburgh  were 
Bwom. 

It  is  plain  that  the  jury  could  well  have  found,  from  the 
testimony  of  the  defendant  and  the  facts  and  circumstances 
surrounding  the  transaction,  that  the  note  in  question  was  pro- 
cured from  the  defendant  through  a  gross  fraud  practiced  upon 
him  by  the  payee.  This  was  the  condition  of  the  case  when 
the  proofs  closed.  The  trial  court  thereupon  ruled  that  the 
plaintiff,  as  matter  of  law,  was  entitled  to  recover  the  amount 
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he  had  paid  for  the  note,  but  if  anytliing  beyond  that  was 
claimed,  then  the  case  was  one  for  the  jury.  The  plaintiff 
elected  to  take  a  verdict  for  one-half  the  face  of  the  note  and 
interest,  and  the  court,  against  the  defendant's  objection  and 
exception,  directed  a  verdict  accordingly,  and  the  judgment 
entered  thereon  has  been  reversed  by  the  General  Term. 

Apart  from  the  claim  that  the  plaintiff  derived  title  to  the 
note  from  one  who  wae  a  bonaji'de  holder,  and,  therefore,  suc- 
ceeded to  all  his  rights,  which  will  be  noticed  hereafter,  he 
was  not  entitled  to  recover  as  the  case  stood.  For  all  the  pur- 
poses of  this  appeal  it  must  be  assumed  that  the  note  was  pro- 
cured by  fraud  practiced  upon  the  defendant  by  the  payee, 
because  evidence  was  given  from  which  such  fact  could  have 
been  found  by  the  jury.  The  defendant  had  a  good  defense 
to  the  note  against  the  payee,  if  it  had  remained  in  his  hands 
and  he  had  attempted  to  enforce  it.  The  plaintiff  was  in  no 
better  position  unless,  within  the  law  merchant,  he  was  a  hona 
fide  holder,  and  as  against  the  case  made  by  the  defendant  on 
the  trial,  the  plaintiff  did  not  establish  that  character  for  him- 
self by  merely  producing  the  note  and  proving  that  he  paid 
one-half  its  face  value  for  it.  The  learned  counsel  for  the 
plaintiff  contends  that  in  this  case  the  burden  of  proving 
notice  to  the  plaintiff  of  the  facts  connected  with  the  execution 
of  the  note  and  of  the  fraud,  if  any,  was  ujx)n  the  defendant, 
and  that  in  the  absence  of  such  proof  by  the  defendant,  the 
plaintiff  was  entitled  to  recover. 

AVe  think  that  this  proposition  cannot  be  maintained.  Doubt- 
less some  support  may  be  found  for  it  in  certain  elementary 
books,  and  in  some  of  the  adjudged  cases  in  other  states.  But 
in  this  state  it  must  be  regarded  now  as  a  settled  rule  that 
when  the  maker  of  negotiable  paper  shows  that  it  has  been 
olftained  from  him  by  fraud  or  duress,  a  subsequent  transferee 
must,  before  entitled  to  recover  on  it,  show  that  he  is  a  hoiiafide 
purchaser.  {Fin<t  Nat  Bk.  v.  Greini,  43  N.  Y.  298 ;  F.  cfe  C, 
Nat,  Bh  V.  Naxon,  45  id.  702 ;  Ocean  Nat  Bk.  v.  Carll,  55 
id.  440 ;  Wihon  v.  lioeke^  58  id.  642 ;  Grocers'  Bk.  v. 
PeixfieJd,  69  id.  502 ;  Nickermn  v.  Buyer,  76  id.  279 ;  Sey- 
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mour  V.  McITinstri/^  106  id.  240 ;  /Stewart  v.  Lauslmj^  104 
U.  S.  505  ;  Smith  v.  Livin/fstcm^  111  Mass.  342;  SuUivan  v. 
Langley,  120  id.  437.) 

The  plaintiff  did  not  satisfy  this  rule  by  showing  that  he 
paid  value  for  the  note.  It  was  necessary,  in  order  to  entitle 
him  to  recover,  to  go  further  and  show  that  he  had  no  knowl- 
edge or  notice  of  the  fraud  with  which  the  instrument  was 
tainted  from  its  origin.  The  large  discount  at  which  the 
plaintiff  purchased  the  note,  the  circumstances  attending  the 
purchase,  his  knowledge  of  the  original  parties  to  the  transac- 
tions, and  especially  of  Henderson,  one  of  the  actors  in  the 
scheme  which  resulted  in  putting  the  note  in  circulation,  were 
all  proper  subjects  for  the  consideration  of  the  jury,  with 
reference  to  the  plaintiff's  innocence  and  good  faith. 

In  Tlie  First  National  Baiik  v.  Green  {»upra\  Rapallo, 
J.,  stated  the  rule  of  evidence  in  such  cases  in  these  words : 
"A  plaintiff,  suing  upon  a  negotiable  note  or  bill,  is  presumed, 
in  the  first  instance,  to  be  a  hona  fide  holder.  But  when  the 
maker  has  shown  that  the  note  was  obtained  from  him  under 
duress,  or  that  he  was  defrauded  of  it,  the  plaintiff  will  then 
be  required  to  show  under  what-'circumstances  and  for  what 
value  he  became  the  holder,  (2  Greenl.  on  Ev.  §  172 ; 
McClinticTc  v.  Cummins^  2  McLean,  98 ;  Munroe  v.  Cooper^ 
5  Pick.  412 ;  Holme  v.  Karsper^  5  Binn.  469 ;  Valett  v. 
Parker,  6  Wend.  615;  1  Camp.  100;  2  id.  574;  4  N.  Y. 
166.)  The  reason  for  this  rule,  given  in  the  later  English 
cases,  is  that '  where  there  is  fraud,  the  presumption  is  that  he 
who  is  guilty  will  part  with  the  note  for  the  purpose  of 
enabling  some  third  party  to  recover  upon  it,  and  such  pre- 
sumption operates  against  the  holder,  and  it  devolves  upon 
him  to  show  that  he  gave  value  for  it.'  {Bailey  v.  Bidwell, 
13  Mees.  &  Wels.  74 ;  Sinlth  v.  Braine,  3  Eng.  L.  &  Eq. 
379,  and  in  Harvey  v.  Toxoers,  4  id.  531.) "  The  rule  estab- 
lished in  this  case  has  been  adhered  to  in  this  court  ever  since, 
as  will  be  seen  from  the  cases  above  cited. 

In  Stewa/rt  v.  Lansing  (supra),  Waite,  Ch.  J.,  stated  the 
principle  thus :     "  It  is  an  elementary  rule  that  if  fraud  or  ille- 
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gality  in  the  inception  of  negotiable  paper  is  shown,  an  indorsee, 
before  lie  can  recover,  mnst  prove  that  he  is  a  holder  for 
value.  The  mere  possession  of  the  paper,  under  such  circum- 
stances, is  not  enough.  {Smith  v.  Sac  County^  11  Wall.  139.) 
Here  the  actual  illegality  of  the  paper  was  established.  It  was 
incumbent,  therefore,  on  the  plaintiff  to  show  that  he  occupied 
the  position  of  a  hona  fide  holdpr  before  he  could  recover." 

In  Smith  v.  Livingston  (mjy?'a)^  Morton,  J.,  expressed  the 
rule  in  the  following  language :  "  The  indorser  of  a  promis- 
sory note  who  takes  it  for  value,  in  good  faith,  in  the  usual 
<jourse  of  business,  before  its  maturity,  is  entitled  to  recover 
upon  it,  though  the  maker  has  a  good  defense  against  the 
payee  on  the  ground  that  it  was  obtained  by  fraud.  But  upon 
proof  that  a  note  is  founded  in  illegality,  or  was  obtained  or 
put  in  circulation  fraudulently,  the  burden  of  proof  is  upon 
the  indorsee  to  show  that  he  took  it  for  value  and  in  good 
faith  before  maturitv." 

The  learned  counsel  for  the  plaintiff  has  called  our  atten- 
tion to  two  eases  in  this  court  wliich,  he  insists,  sustain  the 
rule  contended  for  by  him.  {Dalrymple  v.  IliU'enhrand^  62 
N.  Y.  5,  and  Cowing  v.  Altrnan^  71  id.  435.) 

The  first  of  these  cases  was  an  action  by  the  holder  against 
the  indorser  of  a  note,  given  by  a  firm  which  had  been  adju- 
dicated bankrupt  under  the  late  act  of  congress  to  one  of  its 
creditors.  The  payment  of  the  note  was  resisted  by  the 
indorser  on  the  ground  that  it  was  illegal,  or  void  ilnder  the 
statute  prohibiting  preferences  by  bankrupts.  It  was  held 
that  the  giving  of  such  a  note  was  not  a  fraudulent  preference 
under  the  law,  tholigh  the  makers,  when  they  gave  the  note, 
had  been  adjudged  banknipts,  because  the  advantage  thus 
secured  by  the  creditor  was  not  payable  out  of  the  bankrupt's 
estate,  but  was  due  to  the  fact  that  the  debtors  w^ere  able 
and  willing  to  procure  tlie  defendant's  indoi'sement.  The 
defense  that  the  note  was  used  by  the  creditor,  in  violation  of 
a  condition  upon  which  the  indorsement  was  given,  was  held 
untenable  because  not  pleaded.  The  rule  of  evidence  now 
under  consideration  was  not  involved. 
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In  Cowing  v.  Altman^  the  action  was  upon  a  clieck,  2)ay- 
ment  of  wliicli  was  resisted  by  the  maker  upon  tlie  ground 
tliat  it  was  given  under  an  agreement  to  pay  an  assignee  in 
bankruptcy  a  compensation  greater  tlian  that  provided  by  the 
act,  and  wliich  was  forbidden.  It  was  held  that  tlie  check  was 
good  in  the  hands  of  a  hona  jlde  liolder.  The  check,  however, 
was  not  transferred  until  fourteen  months  after  its  date,  and 
the  controversy  in  that  case  turned  upon  the  point  whether^ 
when  received  by  the  plaintiff,  it  was  not  past  due  and  dis- 
honored. But  it  was  shown  that  the  bank  from  which  the 
plaintiff  took  the  check  paid  full  value  for  it,  and  there  was 
no  attempt  to  impeach  its  right,  except  upon  the  ground  that 
the  check  was  past  due.  The  question  of  actual  notice  to  the 
bank  of  the  consideration  of  the  check  was  not  raised  and  was 
not  involved.  These  cases,  when  understood,  do  not  decide 
any  principle  with  respect  to  the  burden  of  proof  in  cases 
where  it  is  shown  that  the  negotiable  paper  has  been  procured 
from  the  maker  by  fraud,  inconsistent  with  the  rule  above 
fitated. 

The  plaintiff  did  not  meet  the  requirements  of  tliis  nile,  for 
he  remained  silent  upon  the  subject  of  notice  of  the  circum- 
stances under  which  the  maker  gave  the  note.  The  most 
favorable  view  that  could  have  been  taken  of  the  case  for  the 
plaintiff  would  still  require  the  question  of  his  good  faith  to  be 
passed  upon  by  the  jury.  It  is  true  that  the  plaintiff  could 
have  recovered  if  he  derived  liis  title  to  the  note  from  one  who 
was  a  hona  fide  holder,  even  though  he  had  notice  himself  of 
tlie  fraudulent  character  of  the  paper.  {Cowing  v.  Altrndin^  71 
N.  Y.  438,  443;  Crornxmll  v.  CounUj  of  Sac,  96  U.  S.  51 ; 
Commissioners  v.  Clarity  94  U.  S.  278 ;  EeJchert  v.  Ellis^  26 
Hun,  664 ;  Daniel  on  Neg.  Inst.  §  803  and  cases  cited  ;  Story 
on  Prom.  Notes,  §  191.)  And  it  is  contended  that  Richmond, 
from  whom  the  plaintiff  took  the  paper,  was  shown  to  be  inno- 
cent of  any  imperfection  in  it  But  the  testimony  tended  to 
show  that  Richmond  bought  the  note  from  Henderson,  as  the 
agent,  and  by  direction  of,  and  with  funds  subsequently  fur- 
nished by  the  plaintiff.     It  is  quite  clear,  we  think,  that  the 
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testimony  on  this  point  was  of  such  a  character  that  it  could 
not  be  held  that,  absolutely  and  as  a  matter  of  law,  Richmond 
ever  had  any  title  to  the  note,  and,  unless  he  had,  his  connection 
with  its  purchase,  as  a  mere  agent  or  instrument  of  the  plaintiff, 
could  not  confer  the  character  of  a  iana  fide  liolder,  or  shield 
the  plaintiff  from  the  legal  consequences  of  any  notice  that  he 
might  have  had  of  the  fraudulent  origin  of  the  paper  as 
between  the  maker  and  the  payee.  The  most  that  can  properly 
be  conceded  in  regard  to  this  branch  of  the  case,  is  that  Rich- 
mond's connection  with  the  transfer,  and  whether,  as  owner  or 
agent  of  the  plaintiff,  was  a  question  of  fact  for  the  jury.  The 
good  faith  of  Richmond  was  not  available  to  strengthen  tlie 
plaintiff's  case,  unless  it  was  found  that  Richmond  was  the 
owner  of  the  note  when  it  was  delivered  to  the  plaintiff. 

It  follows  that  the  General  Term  properly  reversed  the 
judgment,  and  as  this  conclusion  disposes  of  the  case,  it  is  not 
necessary  to  consider  the  other  questions  raised. 

The  order  appealed  from  should  be  affirmed  and  judgment 
absolute  ordered  for  the  defendant,  with  costs. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Miriam  C.  Miller  et  al.,  Appellants,  v,  Egbert  Rinehart, 

Respondent. 

D.  B.  MiHer  was  the  holder  of  certain  mortgage  bonds  to  the  amount  of 
|d,OM,  issued  by  a  corporation,  the  payment  of  which  was  guaranteed 
by  defendant.  Pending  negotiations  between  the  bondholders  and  the 
railroad  company  for  an  adjustment,  and  to  obtain  her  consent  to  some 
arrangement  for  a  surrender  of  the  bonds,  defendant  executed  an 
instrument  which,  after  reciting  the  facts  and  stating  defendant's  desire 
''for  the  surrender  and  cancellation  of  said  bonds,  and  the  substitution 
of  other  secureties  in  the  place  thereof,"  contained  the  following:  "  In 
the  event  that  any  or  all  of  the  matters  and  things  hereinbefore  men- 
tioned or  referred  to  shall  happen,  or  in  case  the  said  bonds  or  any 
guaranty  shall  be  cancelled  or  destroyed  or  otherwise  disposed  of  as 
required  by  said  association  hereafter,  and  in  spite  of  and  notwithstand- 
ing anything  that  may  happen  or  be  done  at  the  request  of  said  asaocia- 
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tion,  or  in  behalf  thereof,  my  aforesaid  guamnty  of  said  bonds  and  my 
obligation  created  and  incurred  by  reason  of  said  guaranty,  shall  remain 
in  full  character  and  effect,  and  tliis  is  hereby  declared  to  be  a  continu- 
ing running  guaranty  for  the  payment  of  said  sum  of  $3,000  and 
interest  (according  to  the  original  terms  of  said  original  guaranty), 
attached  to,  and  belonging  to,  and  guaranteeing  any  and  all  securities, 
acts,  papers,  writings  and  proceedings  of  said  association  in  regard  to 
the  said  D.  B.  Miller,  and  of  its  indebtedness  hereafter  to  be  done,  con- 
tinued or  made. "  Subsequently  an  agreement  was  made  between  the  asso- 
ciation and  the  bondholders  which  was  executed  by  said  Miller,  under 
and  by  which  the  association  sold  and  agreed  to  convey  to  a  trustee  for 
the  bondholders  certain  real  estate,  at  a  price  specified,  being  the  amount 
of  the  outstanding  bonds,  *'  to  be  paid  in  the  aforementioned  bonds,"  and 
the  mortgage  to  be  cancelled  of  record.  "It  being  understood  (the 
agreement  states)  that  there  is  nothing  due  thereon  when  said  bonds 
shall  be  surrendered."  Upon  a  sale  of  the  r  al  estate  a  less  sum  was 
realized  than  the  amount  of  all  the  bonds.  In  an  action  to  recover  the 
balance,  after  application  of  their  proportionate  share  in  reduction  of  the 
amount  represented  by  the  bonds  in  question,  hdd,  that  the  instrument 
was  simply  one  of  guaranty,  defendant  obligating  himself  that  the  asso- 
ciation would  pay  the  indebtedness,  evidenced  by  the  bonds  previously 
guaranteed  by  him.  in  whatever  shape  it  might  assume,  and  whatever 
might  be  accepted  as  a  representative  of  the  indebtedness  in  lieu  of  the 
bonds;  and  that,  therefore,  when  the  bonds  were  paid  in  full  by  the 
purchase  and  conveyance  of  the  real  estate,  and  the  indebtedness  thus 
cancelled,  all  liability  upon  the  guaranty  ceased,  and  so,  the  action  waa 
not  maintainable. 

(Argued  January  22,  1890 ;  decided  February  25,  1890.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  made  May  19,  1888, 
which  reversed  a  judgment  in  favor  of  plaintiff,  entered  upon 
the  report  of  a  referee,  and  ordered  a  new  trial. 

One  William  Miller  purchased  twelve  bonds  for  $1,000 
each,  made  by^he  Sea  C'liflF,  etc..  Association,  and  secured  by 
a  second  mortgage  upon  its  real  estate,  and  also,  by  a  cliattel 
mortgage.  He  was  influenced  in  their  purchase  by  the  defend- 
ant, who  was  interested  in  the  corporate  projects,  and  who 
gave,  at  the  time  of  the  purchase,  this  written  guaranty  : 

"  New  York,  JVovember  21,  1876. 
"  In  consideration  of  the  sum  of  one  dollar,  to  me  in  hand 
paid  by  Dr.Wm.  Miller,  the  receipt  whereof  is  hereby  acknowl- 
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edged,  I  hereby  guarantee  to  him  the  payment  of  three  cer- 
tain bonds  nimibered  16,  17  and  18,  being  three  of  a  series  of 
mortgage  bonds  made  by  the  Sea  Cliff  Grove  and  Metro- 
politan Camp  Ground  Association  of  one  thousand  dollars 
each,  dated  the  fii'st  day  of  October,  1876,  payable  five  years 
from  date,  with  interest  at  seven  per  cent.,  payable  semi^ 
annually  on  the  first  daj's  of  April  and  October,  at  the 
National  Slioe  and  Tjeather  Bank. 

"  This  guarantee  to  include  principal  and  interest. . 
'^  Witness  my  hand  this  4tli  day  December,  1S76. 

"EGBEKT  RINEHART." 

Miller  subsequently  died,  and  the  bonds  came  into  the  pos- 
session of  Dorothv  B.  Miller.  While  so  held,  an  effort  was 
made  to  effect  an  adjustment  between  the  company  and  the 
second  mortgage  bondholdei-s.  The  matter  was  in  the  hands 
of  a  joint  committee  and  a  meeting  of  bondholders  was  called 
for  the  afternoon  of  a  certain  day  to  receive  the  report.  The 
report  was  sealed  and  the  details  of  the  plan  were  not  defi- 
nitely known.  In  the  morning  of  the  day  for  the  meeting 
Mrs.  Miller  was  approached  to  obtain  her  assent  to  some  adjust- 
ment and  to  a  surrender  of  her  bonds.  It  was  given  upon  the 
defendant's  executing  the  following  agreement : 

"  Whereas,  on  the  twenty-first  day  of  November,  or  the 
fourth  day  of  December,  1876,  I,  Egbert  Rinehart,  did  guar- 
antee the  payment  to  Dr.  William  Miller  of  the  three  bonds 
mentioned  in  the  paper  hereunto  annexed  and  marked  'A,'  as 
in  said  paper  mentioned  (wliich  said  bonds  are  now  the  prop- 
erty of  Mrs.  D.  B.  Miller,  widow  of  said  AV'illiam  Miller). 

"And  whereas,  said  bonds  are  a  lien  on  the  lands  and  real 
estate  of  the  association  mentioned  in  said  paper  'A,'  which 
paper  is  made  a  part  of  this  instrument. 

"And  whereas,  I  also  desire  the  surrender  and  cancellation 
of  said  bonds  and  the  substitution  of  other  securities  in  the 
place  thereof,  to  which  the  said  D.  B.  Miller  has  consented 
and  agreed. 

"  Now,  therefore,  in  consideration  of  the  premises  and  of 
the  sum  of  one  dollar  to  me  in  hand  paid  by  said  D.  B.  Miller, 
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and  also  divers  other  good  and  valuable  considerations  to  me 
paid,  the  receipt  whereof  is  hereby  confessed  and  acknowledged, 
I,  the  said  Egbert  Kinehart,  do  hereby  agree  and  further 
guarantee  to  and  %vith  said  D.  B.  Miller,  that  in  the  event  that 
any  or  all  of  the  matters  and  things  hereinbefore  mentioned 
or  referred  to  shall  liappen,  or  in  case  the  said  bonds  of  my 
said  guaranty  shall  be  cancelled  or  destroyed,  or  otherwise  dis- 
posed of  as  required  by  said  association  hereafter,  and  in  spite 
of  and  notwithstanding  anything  that  may  happen  or  be  done 
at  the  request  of  said  association,  or  in  behalf  thereof,  my 
aforesaid  guaranty  of  said  bonds  and  my  obligation  created  and 
incurred  by  reason  of  said  guaranty,  shall  remain  in  full  character 
and  effect,  and  this  is  hereby  declared  to  be  a  continuing  run- 
ning guaranty  for  the  payment  of  said  sum  of  three  thousand 
dollars  and  interest  (according  to  the  original  terms  of  said 
original  guaranty),  attached  to,  and  belonging  to,  and  guaran- 
teeing any  and  all  securities,  acts,  papers,  writings  and  proceed- 
ings of  said  association  in  relation  to  the  said  1).  B.  Miller,  and 
of  its  indebtedness  to  her  hereafter  to  be  done,  continued  or 
made. 

"  As  witness  my  hand  and  seal  this  eighteenth  day  of  Febru- 
ary, A.  D.,  1880. 

"EGBEKT  KINEHART.     [l.  s.]  " 

Subsequently,  at  the  bondholder's  meeting,  an  agreement 
was  proposed  and  signed  by  Mrs.  Miller,  through- her  attorney, 
and  by  the  other  holders  of  bonds.  It  recited  the  issuance  by 
the  company  of  the  bonds  to  the  amount  of  $78,200,  secured 
by  second  mortgage ;  that  the  company  was  "  desirous  of  pay- 
ing and  settling  in  full  the  aforesaid  bonds  and  coupons  for 
interest,  and  to  have  the  mortgage  discharged  of  record,"  and 
the  agreement  was,  first,  that  it  sold  and  was  to  convey  to  a 
trustee  for  the  bondholders  certain  hotel  property  and  certain 
216  lots. 

"  Second. —  The  said  bondholders  hereby  purchase  from  the 
said,  the  '  Sea  Cliff  Grove  and  Metropolitan  Camp  Ground 
Association,'  the  aforesaid  property  at  the  price  or  sum  of 
seventy-eight  thousand  two  hundred  dollars  ($78,200),  upon 
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the  terms  hereinbefore  mentioned,  and  agree  to  pay  the  said 
sum  of  seventy-eight  thousand  two  hundred  dollars  ($78,200) 
in  the  aforementioned  bonds  of  the  said  tlie  ^  Sea  Cliff  Grove 
and  Metropolitan  Camp  Ground  Association,'  held  by  us 
respectively,  and  secured  by  the  mortgage  aforesaid,  to  John 
H.  Stout  and  George  B.  Itemsen  ;  and  we  do  further  agree  to 
cancel  or  to  cause  the  said  mortgage  to  be  cancelled  of  record. 
It  being  understood  that  there  is  nothing  due  thereon  when 
said  bonds  shall  be  surrendered,  and  surrender  up  the  bonds 
of  said  association,  together  with  the  coupons  for  interest  from 
the  date  of  the  last  payment  on  said  coupons  on  receiving  the 
conveyance  covenanted  to  be  given  in  the  first  article  of  this 
agreement. 

"  This  agreement  is  to  bind  the  heirs,  successore  and  assigns 
of  the  respective  parties  thereto,  to  the  extent  of  the  bonds 
held  by  them  respectively,  to  a  conveyance  of  Sipro  rata  por- 
tion of  said  property  to  tlie  extent  of  their  said  bonds,  at  the 
valuation  this  day  submitted,  a  copy  of  which  is  hereto  annexed 
and  marked  Schedule  '  B,'  and  is  to  be  performed  and  com- 
pleted within  six  months  of  the  date  hereof. 

"This  instrument  not  to  be  binding  unless  signed  by  all  the 
bondholdei-8." 

Subsequently  these  plaintiffs  became  the  owners  of  the  lots, 
and  also  the  assignees  of  all  rights  under  the  agreements  of 
guaranty  of  this  defendant.  The  lots  were  sold  at  public 
auction  in  1885,  and,  realizing  less  than  the  value  of  the  bonds 
originally  held,  the  plaintiffs  commenced  this  action  to  hold 
the  defendant  for  the  difference,  after  proportionately  apply- 
ing the  proceeds  of  sale  to  the  amount  represented  by  the 
former  bonds  mentioned  in  his  guaranty. 

B,  ICfftes  for  appellant.  The  case  on  appeal  to  the  General 
Term  and  to  this  court  did  not  and  does  not  contain  any  certifi- 
cate, nor  any  statement  whatever,  to  the  effect  that  it  con- 
tained, or  now  contains,  all  the  evidence  given  on  the  trial, 
nor  does  it  in  any  manner  show  that  it  included,  or  now 
includes,  all  the  evidence  bearing  upon  any  question  sought  to 
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be  reviewed  at  the  General  Term.  This  omission  precluded 
the  General  Tenn  from  reviewing  any  question  of  fact. 
{Porter  v.  S7nith,  107  K  Y.  531 ;  D.  S.  M,  Co,  v.  Best,  60 
Hun,  76 ;  FeU  v.  J\\  V.  Z.  Works,  20  N.  Y.  S.  E.  677 ; 
Maxon  v.  Madison,  16  id.  74;  Averell  v.  ITurd,  16  Civ.  Pro. 
Eep.  162;  ^Yilkmso7lY.  HerleH,  N.  Y.  S.  R.  436;  Graffs, 
Boss,  47  Hun,  152 ;  Ilarhiess  v.  If.  Y.  E,  li,  E,  Co,,  23  J. 
ife  S.  532  ;  Cortlce  v.  West,  50  Hun,  47;  Spence  v.  Chambers, 
39  id.  193;  Lowenj  v.  ErsMne,  113  N.  Y.  52;  Baird  v. 
Mayor,  etc,  96  id.  577 ;  Yan  Buckelln  v.  Berdel,  21  N.  Y. 
S.  R.  429;  Sterling  v.  M,  L.  Ins.  Co.,  17  id.  694;  M.  H. 
Bank  v.  Yan  Antioerp,  21  id.  377 ;  Day  v.  To\m%  of  New 
Lots,  107  K  Y.  148 ;  Manchester  v.  Tihhetts,  19  N.  Y.  S.  R. 
299;  Foote  v.  Yalentnte,  48  Hun,  475;  Gardiner  v.  Sehwah, 
110  N.  Y.  650 ;  MuUinhoffy.  Scherer,  15  Civ.  Pro.  Rep.  160  ; 
Donohiie  v.  Ilarnmel,  17  N.  Y.  S.  R.  994;  Porter  v.  Smith, 
35  Hun,  118  ;  107  K  Y.  531 ;  Spencer  v.  Chamhers,  36  Hun, 
193.)  The  defense  that  the  Sea  Cliff  lots  were  taken  and 
received  in  full  payment  of  the  $3,000  for  which  the  bonds 
were  given,  is  inconsistent  with  the  defense  of  compromise ; 
the  defendant  elected  to  try  the  case  on  the  former  theory 
and  waive  the  latter.  No  such  question,  therefore,  can  be 
raised  on  appeal.  {Nealan  v.  G.  T,  R.  R.  Co,,  24  Wkly.  Dig. 
523,  526.)  To  make  out  the  defense  of  payment  in  this  case, 
the  onus  is  upon  the  defendant  to  prove  affirmatively  that  the 
lots  were  taken  by  Mrs.  Miller  under  an  express  agreement 
that  they  should  be  received  in  actual  full  payment  of  the 
debt,  but,  instead  of  that  being  done,  the  evidence  clearly 
establishes  that  the  lots  were  not  taken  in  full  payment,  and 
the  referee  has  so  found.  {K,  Bank  v.  Gay^  19  Barb.  459  ; 
Crane  v.  McDonald,  45  id.  364;  Noel  v.  Murray,  13  N.  Y. 
167  ;  Foley  v.  Barber,  5  Johns.  68 ;  Palmer  v.  Guersney,  7 
Wend.  248 ;  Cluflin  v.  Ostrotn,  64  N.  Y.  681,  585.)  The 
instrument  on  which  this  action  is  founded  is  more  than  a 
guaranty,  but,  if  it  were  not,  we  should  still  insist  that  this 
action  is  clearly  maintainable.  {Alhn  v.  RJghtniere,  20  Johns. 
365;  Donglassv,  Tlowland,  24  Wend.  48,  49,  60;   Union 
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Bcmk  V.  Coster,  3  N.  Y.  203  ;  Schulty  v.  Crane,  6  Hun,  236 ; 
64  K  Y.  659  ;  Claflin  v.  Ostroin,  54  id.  581 ;  E.  N.  Bank 
V.  Kaufman,  93  id.  273;  Everson  v.  Gere,  40  Hun,  248; 
Arnot  V.  E,  7?.  R,,  67  N.  Y.  315 ;  McLaren  v.  Watson, 
26  Wend.  425;  Gould  v.  ^«^;'y,  39  Barb.  163;  In  re 
Blakdy,  27  Eng.  L.  &  Eq.  280 ;  Wyhe  v.  Rogers,  12  id. 
162 ;  Woodcock  v.  0.  <6  IF.  R,  R,  Co.,  21  id.  285 ;  Wright  v. 
Stores,  6  Bosw.  600 ;  Bayliss  on  Sureties  &  Guar.  290  ;  Mor- 
gan  v.  Smith,  70  N.  Y.  537 ;  Culro  v.  Damies,  73  id.  217 ; 
Palmer  v.  Piirdy,  83  id.  144 ;  iT.  jffa;i^  v.  BigUr,  Id.  51 ; 
Hagey  v.  ^(^7/,  75  Penn.  St.  109;  TJiiderhill  v.  Palmar,  10 
Daly,  478 ;  50  N.  Y.  375  ;  4  Johns.  Ch.  131 ;  2  H.  &  W.  L. 
C.  370 ;  Brandt  on  Sureties,  §  373  ;  People  v.  Le^,  104  K  Y. 
441 ;  C  M,  L.  Ins,  Co,  v.  C,  etc,  R,  R,  Co,,  41  Barb.  9 ;  22 
How.  Pr.  56 ;  24  Wend.  35 ;  W.  cfe  0.  C  Ins.  v.  Blmhmer, 
48  N.  Y.  663  ;  Mead  v.  Parker,  41  Hun,  577  ;  Milk  v.  Rich, 
15  id.  178 ;  80  N.  Y.  27 ;  White  v.  Baocter,  71  id.  255 ;  Biossy 
V.  Morgan,  74  id.  11  ;  Harrison  v.  Nilkin,  69  id.  412 ;  P.  C 
Co.  V.  Blake,  85  id.  226 ;  Enos  v.  Thomas,  4  How.  Pr.  49 ; 
Winchell  V.  Doty,  15  Hun.  1 ;  Ilennandez  v.  Stillwell^  7  Daly 
360;  TboZr^?/"  v.  Winston,  17  Wkly.  Dig.  303;  Ilximfrey  v. 
^ay(?^,  94  N.  Y.  594 ;  iZwrrf  v.  Calluhan,  9  Abb.  [K  C] 
374 ;  Raynor  v.  Lanx,  28  Hun,  35 ;  Herring  v.  Sanger,  3 
John.  Cas.  71 ;»  TFA/^  v.  Baxter,  71  N.  Y.  255.)  A  referee's 
refusal  to  find  a  fact  as  requested  is  not  ground  for  exception 
where  there  is  any  conflict  of  evidence.  {Porter  v.  Carpenter, 
71  N.  Y.  74  ;  Putnam  v.  Furman,  Id.  590  ;  Porter  v.  Smith, 
35  Hun,  118.)  Death,  pedigree,  etc.,  may  be  proved  by  repu- 
tation. (Stouvenwell  v.  Stevens,  26  How.  Pr.  244;  Jackson 
y.  lung,  6  Cow.  239;  Russell  v.  Jackson,  22  Wend.  277; 
Jackson  v.  Bonehan,  18  Johns.  37.)  Tliat  the  defendant 
cannot  raise  any  question  on  appeal,  w^iich  he  has  waived  on 
the  trial,  is  too  well  settled  to  require  citation  of  authorities. 
{Osgood  V.  Teale,  60  X.  Y.  475.)  Kinehart  having,  for  his 
own  benefit,  requested  the  surrender  and  cancellation  of  the 
bonds  and  the  substitution  of  other  security,  and  promised  and 
agreed  that,  if  that  should  be  done,  he  would  be  responsible  \ 
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and  the  request  having  been  acted  upon  and  complied  with 
by  the  owner  of  the  bonds,  he  cannot  now  claim  that  such 
surrender  and  cancellation  was  an  extinguishment  of  the  debt 
and  relieved  him  from  all  liability.  He  is  estopped  from  set- 
ting up  any  such  defense.  {Jackson  v.  Parkliurat^  9  Wend. 
209 ;  C.  a  Bk.  v.  Reilly,  4  Den.  481 ;  Tm^ey  v.  Bank  of 
Orleans^  9  Paige,  649  ;  Deineyer  v.  Legg^  18  Barb.  14;  Demjyy- 
sey  V.  Tyler^  3  Duer,  73.) 

G.  IL  Crawford  for  respondent.  The  defendant,  being  a 
guarantor,  may  stand  upon  the  strict  terms  of  his  obligation. 
(  Ward  V.  Stahl,  81  N.  Y.  408 ;  People  v.  Chalmers,  61  id. 
361 ;  MllUr  v.  Stewart,  9  Wheat.  6H0  ;  Albany,  etc.,  v.  I)or7% 
1  Den.  268 ;  Ludlaio  v.  Sirttond,  2  Caines'  Cas.  in  Error,  1.) 
After  the  execution  and  subsequent  fulfillment  of  the  agree- 
ment of  February  18,  1880,  the  bondholders  had  no  remedy 
against  the  Sea  ClifiE  Association,  even  if  the  property  received 
by  them  respectively  should  not  realize  the  full  amount  of  the 
bonds.  {Lalnson  v.  Tremere,  1  Ad.  &  Ell.  792;  Bowman  v. 
Taylor,  2  id.  278;  ^V^les  v.  Woodward,  5  Exch.  557;  Cutter 
Y.  Bmren,  1\  Q.  B.  973;  Va7i  Bensselaer  v.  Kearney,  11 
How.  Pr.  323.)  It  is  open  to  the  respondent,  in  an  appeal 
taken  from  an  order  granting  a  new  trial  upon  stipulation,  to 
urge  errors  of  the  Trial  (\)urt  which  were  not  noticed  by  the 
General  Term.  {Maekay  v.  Lewis,  73  N.  Y.  382 ;  Godfrey 
V.  Moses,  ^^Q  id.  254;  Stmon  v.  Canada y,  53  id.  298;  People 
V.  Lacoste,  37  id.  192.) 

Gray,  J.  After  nmcli  hesitation  and  with  some  degree  of 
reluctance,  I  have  come  to  the  conclusion  that  this  appeal  can- 
not succeed.  The  question  is,  what  was  the  obligation  assumed 
by  the  defendant  towards  the  holder  of  the  bonds  of  the  Sea  Cliff 
Association,  when  he  executed  the  instrument  of  February  18, 
1880  ?  That  paper  seems  to  introduce  some  doubt,  and  tends  to 
confuse  the  mind,  by  the  use  of  inapt  words  and  by  expressions 
which  are  certainly  not  calculated  to  make  the  meaning  of  the 
parties  perfectly  plain.     It  has  frequently  been  said  that  our 
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language  is  lacking  in  precision ;  hut  that  fault  will  not  alone 
account  for  the  way  in  which  the  draughtsman  has  in  this 
writing  succeeded  in  darkening  its  meaning  and  in  contributing 
an  element  of  uncertainty  to  its  purpose.  If  there  ever  was  a 
case  where  resort  to  extrinsic  circumstances  connected  with  its 
making  was  pennissible,  this  is  one.  But  when  we  come  to 
consider  what  they  were,  I  doubt  if  we  are  much  l)etter  off  in 
our  understanding.  What  gave  rise  to  this  agreement  of  the 
defendant  was  the  circumstance  that  Mrs.  Miller,  the  holder 
of  the  bonds,  refused  to  assent  to  any  arrangement  ^^nth  the 
Sea  Cliff  Company,  under  which  tlie  bonds  should  l)e  surren- 
dered to  it.  That  company  was  endeavoring  to  effect  an 
adjustment  of  its  affairs,  through  which  it  miglit  rid  its 
property  of  the  lien  of  the  mortgage  securing  these  and  other 
bonds.  The  defendant  was  an  officer  and  was  interested  in 
the  success  of  its  efforts  for  an  adjustment,  but  of  the  details 
of  the  arrangement  for  it  he  knew  little,  if  anything.  They 
were  confided  to  a  committee,  agreed  upon  by  the  trustees  of 
the  association  and  the  bondlioldei-s.  A  bondholders'  meeting 
was  called  for  the  afternoon  of  Febniary  18,  1S8(),  at  which  a 
plan  of  settlement  was  to  be  presented  in  a  sealed  report.  In 
order  to  induce  Mrs.  Miller  to  yield  in  her  objections  to  the 
surrender  of  her  bonds,  the  defendant  made  the  agreement  in 
question.  At  the  time,  she  already  held  tlie  defendant's  obli- 
gation of  November  21,  187*),  guaranteeing  to  Wm.  Miller, 
her  predecessor  in  interest,  the  payment  of  the  bonds.  This 
was  a  clear  and  simple  agreement  of  the  defendant,  by  which 
he  became  at  once  liable  to  pay  the  amount  of  the  bonds,  if 
tlie  obligor  named  failed  in  its  obligation  to  the  holder.  And 
here  we  nnist  notice  that  these  bonds  were  originally  acquired 
by  purchase  from  the  company.  This  is  admitted  by  the  plead- 
ings ;  and  they  were  not  taken  originally  by  the  predecessor  in 
interest  of  the  23laintiffs  as  collateral  security  for  an  indebted- 
ness of  the  company  to  him,  as  it  seems  to  be  suggested  by  the 
plaintiffs.  Their  purchase  was  induced  by  the  defendant,  and 
the  above  guaranty  was  then  executed ;  defendant  being 
interested  in  the  projects  of  the  company  as  promoter  and 
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otherwise.  So  the  question  was,  when  the  subsequent  holder 
of  the  bonds  was  asked  to  give  them  up,  how  should  she  be 
further  protected,  as  an  inducement  to  do  that?  What  plan  of 
adjustment,  wliich  tlfe  bondholders  would  be  requested  to 
enter  into,  would  be  I'eported  was  not  apparently  definitely 
known  by  the  parties,  at  any  rate  not  by  Mrs.  Miller,  and  this 
ignorance  might  account  for  the  indistinctness  of  the  agree- 
ment made  by  the  defendant  with  her  in  the  morning  before 
the  bondholders'  meeting.  Its  recitals  comprehend  the  pur- 
pose of  a  release  of  the  lien  upon  the  company's  land,  and 
"  the  surrender  and  cancellation  of  the  bonds  and  the  substi 
tution  of  other  securities  in  the  place  thereof,  to  which  the 
said  D.  B.  Miller  has  consented  and  agreed."  What  the 
defendant  then  ol)ligates  himself  to  do  is  expressed  as 
follows,  viz. : 

"  In  the  event  that  any  or  all  of  the  matters  and  things 
hereinbefore  mentioned  or  referred  to  shall  happen,  or  in  case 
said  bonds  or  my  said  guarantee  shall  be  cancelled  or  destroyed, 
or  otherwise  disposed  of,  as  required  by  said  association  here- 
after, and  in  spite  of  and  notwithstanding  anything  that  may 
happen  or  be  done  at  the  request  of  said  association,  or  in 
behalf  thereof,  my  aforesaid  guarantee  of  said  bonds,  and  my 
obligation  created  and  incurred  by  reason  hi  said  guarantee, 
shall  remain  in  full  character  and  effect ;  and  this  is  hereby 
declared  to  be  a  continuing,  running  guarantee  for  the  pay- 
ment of  said  sum  of  three  thousand  dollars  and  interest 
(according  to  the  original  terms  of  said  original  guarantee) 
attached  to  and  belonging  to  and  guaranteeing  sny  and  all 
securities,  acts  and  paper-writings  and  ])roceedings  of  said  asso- 
ciation in  relation  to  the  said  D.  B.  Miller,  and  of  its  indebt- 
edness to  her,  hereafter  to  be  done,  continued  or  made." 

Wlien  that  instniment  was  executed,  w-hat  resulted  ?  No 
change  of  position  yet,  but  only  the  consent  of  Mrs.  Miller  to 
to  do  the  certain  thing  recited  ;  namely,  to  take  other  securi- 
ties in  the  place  of  her  l)onds.  She  had  not  bound  herself  to 
anything  more.  But  did  the  defendant  bind  himself  to  any 
further  extent  than,  at  most,  to  agree  that  the  company  should 
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pay  the  indebtedness,  which  had  been  previously  guaranteed 
by  him  ?  The  only  language,  which  might  be  deemed  capable 
of  the  broadest  meaning,  is  in  the  declaration  that  this  guar- 
antee attaches  to  and  guarantees  ^^  any  and  all  securities,  acts, 
papers,  writings  and  proceedings  of  said  association  in  relation 
to  the  said  D.  B.  Miller  and  of  its  indebtedness  to  her,  here- 
after to  be  done,  etc."  Now  it  must  be  conceded  that  every- 
where in  the  paper  the  defendant  binds  himself  to  observe  the 
first  guaranty  of  payment  of  the  bonds ;  and,  in  addition,  to 
the  payment  of  the  indebtedness  thus  evidenced  by  them,  in 
any  other,  or  new,  form  and  shape  it  might  assume,  in  the  stead 
of  tliese  particular  bonds.  We  cannot  say  that,  by  this  instru- 
ment, he  put  himself  in  the  place  of  the  debtor  company  and 
became  the  debtor  ;  leaving  the  company  freed.  Neither  the 
paper-writing,  nor  the  subsequent  acts  of  the  parties,  permit 
of  our  entertaining  any  such  proposition.  I  concede  the 
motives  of  the  defendant  to  have  been  based  on  personal  inter 
est  in  the  success  of  the  adjustment  scheme  and  that  the  legal 
adviser  of  the  holder  of  the  bonds  tried  by  words  and  varied 
expressions  to  secure  his  client,  by  an  agreement  of  the  defend-  | 

ant.  And  he  did  so,  in  so  far  as  it  was  an  agreement  that  tlie 
company  should  pay  its  debt,  however  evidenced  thereafter. 
Are  we  to  assume  from  such  language  tliat  the  defendant  ever 
said,  or  intended  to  do,  more  ?  Or  tliat  he  would  assume  the 
whole  debt  himself  ?  Clearly  not,  and  the  whole  difficulty  of 
the  plaintiffs'  case  is  just  this,  that  they  construe  the  defend- 
ant's agreement  to  be  a  raising  of  the  debt  from  off  of  the 
company  and  its  assumption  by  himself. 

I  think  it  perfectly  clear  that  we  cannot  hold  that  agreement 
to  import  a  greater  obligation  than  that,  whatever  else  might 
be  offered  to  and  accepted  by  the  bondholder,  in  lieu  of  her 
bonds,  and  as  representative  of  the  indebtedness  they  evidenced, 
the  defendant  would  guaranty  tlie  eventual  payment  of  such 
indebtedness.  It  was  an  instrument  of  guaranty  and  nothing 
more.  If  so,  then  we  cannot  deny  to  the  defendant  the  pro- 
tection of  the  rule  of  law  that  his  liability  shall  not  be  extended 
beyond  the  clear  obligation  of  the  agreement  itself ;  though 
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we  may  be  at  liberty  to  inquire,  in  cases  of  doubt  and  ambig- 
uity, as  to  the  extent  of  ground  covered  by  its  terms.     It  is 
not  his  debt,  the  payment  of  which  is  being  secured,  but  the 
debt  of  another,  and  strict  construction  of  the  promise  is  but  a 
matter  of  legal  right  and  of  justice,  which  we  cannot  disregard. 
The  holder  of  the  bonds  was  quite  at  liberty  to  refuse  to 
change  her  position  of  security  and  to  give  up  her  bonds,  with- 
out that  the  company  gave  to  her  a  security  of  some  kind  evi- 
dencing, or  assuring  its  debt  to  her.     She  had  not  consented  to 
forgive  or  release  the  debt,  only  to  a  change  in  the  form  of  it. 
When,  therefore,  her  legal  adviser,  as  her  agent,  attended  the 
bondholders'  meeting,  in  the  afternoon  of  the  day  when  this 
guaranty  was  made,  she  was  not  bound  to  compromise  her 
position  towards  the  defendant  by  any  such  act  as  her  attorney 
performed  for  her,  in  the  signing  of  the  bondholders'  agreement. 
Client  and  attorney  were  chargeable  with  the  legal  import  of 
the  defendant's  agreement,  and,  as  well,  with  the  legal  effect 
of  any  contract  with  the  company  respecting  her  claims  against 
it      The  contract,  which  was  executed  between  the  company 
and  the  bondholders,  involved  the   payment   in   full  of  its 
bonds,  by  the  purchase  therewith  of  a  certain  number  of  lots 
of  land.     Its  only  possible  object  was  to  discharge  so  much 
indebtedness  as  they  represented,  by  the  conveyance  of  lands 
at  a  price  fixed  as  equivalent  to  the  par  of  the  bonds.     Such  a 
contract  it  was  open  to  the  bondholders  to  reject,  or  to  make, 
Mrs.  Miller  could  liave  declined  to  execute  it,  or  to  release  to 
the  company  the  indebtedness  represented  by  the  bonds,  and 
she  would  have  been  as  safe  as  ever  she  had  been  previously. 
But  she  bound  herself  to  its  terms,  and  when  she  got  the  lots, 
her  claims  against  the  company  were  extinguished.      I  cannot 
understand  the  proposition  that,  in  such  a  transaction,  where 
mortgaged  premises  are  conveyed,  in  whole,  or  in  part,  for  the 
release  of  the  mortgage  and  the  cancellation  of  the  bonds,  the 
land  in  any  sense  represents  the  original  indebtedness,  so  as,  if 
it  subsequently  sells  at  a  less  ratio  of  value  than  the  par  of  the 
mortgage  bonds,  an  agreement  guaranteeing  the  full  payment 
of  the  bonded  indebtedness  can  be  resorted  to*     I  do  not  think 
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that  resort  to  extrinsic  facts  and  circumstances  can  be  allowed 
for  the  purpose  of  extending  a  promise  of  guaranty  to  an 
assurance  of  the  sufficiency  in  value  of  Avhat  is  taken  in  pay- 
ment by  the  creditor.  Very  precise  and  unmistakable  words 
would  be  needed  to  that  end. 

I  see  nothing  more  in  the  plaintiffs'  claim.  Their  argument  is 
that  the  defendant's  agreement  covered  any  deficiency  towards 
the  original  claim,  after  the  sale  of  the  lots,  which  were  raken, 
under  the  bondholders'  agreement,  for  the  bonds.  Tlie  answer 
is  that  its  language  imports  no  such  obligation,  in  terms  express, 
or  implied.  By  words  and  by  expressions,  tlie  idea  is  made 
dominant  that  the  company's  existing  indebtedness  should  be 
paid,  no  matter  wliat  the  form  it  offered  to  evidence  it  in ;  but 
it  did  not  bind  the  defendant  in  case  that  indebtedness  was 
settled  for.  It  did  not  bind  him,  if  the  company  paid  off  its 
debt,  so  as  to  remain  released  to  its  creditoi-s  and  to  the  world, 
to  stand  ready,  if  what  was  taken  in  payment  failed,  at  some 
time  in  the  near  or  remote  future,  to  realize  an  amount  equal 
to  the  original  debt,  to  assume  the  deficiency. 

I  tliink  the  decision  of  the  General  Term  was  right  and  that 
its  order  should  l)e  affirmed,  and,  under  the  appellant's  stipu- 
lation, judgment  absolute  should  be  rendered  against  them, 
with  costs. 

All  concur,  except  Earl  and  Peckham,  JJ.,  dissenting. 

Order  affirmed  and  judgment  accordingly. 


Robert  Soltau,  Respondent,  v.  Otto  Gerdau,  Appellant. 

The  provisions  of  the  "Factors  Act"  (Chap.  179,  Laws  of  1830),  declaring 
that  every  factor  or  other  agent  intrusted  with  the  possession  of  mer 
chandise  or  the  documentary  evidence  of  title  thereto  "for  the  purpose 
of  sale  ♦  »  *  shall  be  deemed  to  be  the  true  owner,  so  far  as  to 
give  validity  to  any  contract  made  by  such  agent  with  any  other  person 
for  the  sale  or  disposition  *  *  *  of  such  merchandise,"  has  no 
application  when  a  factor  or  agent  has  obtained  goods  taken  by  a  com- 
toon-law  larcenv  from  the  true  owner. 
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One  S.,  a  rubber  broker,  by  means  of  false  and  fraudulent  representations 
that  he  had  effected  a  sale  of  a  quantity  of  rubber  for  plaintiff,  obtained 
from  him  a  delivery  order  for  the  rubber,  then  on  board  of  a  steamboat, 
for  the  purpose  of  delivery  to  the  alleged  purchaser.  By  means  of 
such  order  S.  obtained  possession  of  the  rubber,  stored  it  and  took  a 
warehouse  receipt  therefor  in  his  own  name,  which  he  delivered  to 
defendant  to  secure  an  advance,  to  be  paid  on  sale  of  the  rubber. 
Defendant  sold,  and  after  deducting  the  advance,  paid  over  the  balance 
*o  S.  In  an  action  to  recover  possession  of  the  rubber,  field,  that  S. 
obtained  possession  by  a  larceny;  and  so,  that  defendant  acquired  no  title 
and  was  liable  for  a  conversion. 

Batjus  V.  Sitainson  (4  B.  &  S.  270)  and  Viekevs  v.  Hertz  (L.  R.  [2  S.  &  D. 
App.]  113),  distinguished. 

Reported  below,  48  Hun,  537. 

'(Argued  January  24,  1890;  decided  February  25,  18&0.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  the  iirst  judicial  department,  in  favor  of 
plaintiffs,  entered  upon  an  order  made  May  22,  1888,  which 
overniled  defendant's  exceptions  and  ordered  judgment  on  a 
verdict  directed  by  the  court,  exceptions  having  been  ordered 
to  be  heard  at  first  instance  at  General  Term. 

This  action  was  brought  l)y  the  plaintiff  to  recover  the  pos- 
session, or,  in  lieu  thereof,  the  value  of  seventy-six  baskets  of 
prime  Borneo  iiibber,  F.  F.,  alleged  in  the  complaint  to  have 
wrongfully,  unlawfully  and  illegally  come  into  the  possession 
of  the  defendant  between  July  1,  and  November  1,  1885, 
and  to  be  wrongfully,  unlawfully  and  illegally  detained  by  the 
defendant  from  the  plaintiff. 

The  answer  of  the  defendant  denies  the  alleged  wrong- 
ful possession  and  detention  of  the  rubber,  and  sets  fortli 
that  he  came  into  possession  of  it  through  one  Henry  A. 
Smith,  a  broker  and  dealer  in  rubber,  doing  business  in 
the  city  of  Xew  York;  that  he  made  advances  to  him 
on  the  rubber  on  the  security  of  warehouse  receipts  there-t 
for,  made  out  in  his  name  under  an  agreement,  that,  when 
the  market  was  favorable,  or  when  so  ordered,  he  was  to  sell 
the  nibber  for  his  account,  deduct  interest  for  the  loan  and 
a  commission,  and  pay  over  the  surplus  to  him ;  and  that  pur- 
soant  to  such  agreement  he  did  subsequently  sell  the  rubber, 


382  SoLTAu  V.  Gerdau.  [Feb., 


Statement  of  case. 


make  the  deductions  agreed  upon  and  pay  over  the  surplus 
to  him. 

The  action  was  brought  to  trial  at  a  circuit,  and  the 
material  facts  there  established  are  as  follows :  The  plaintiff, 
an  importer  of  rubber  and  gutta  percha,  imported  on  the 
steamer  Canada,  which  arrived  at  New  York,  February  22, 
1885,  ninety-three  baskets  of  rubber,  of  which  the  seventy- 
six  baskets  mentioned  in  the  complaint  were  a  part.  Smith 
was  a  broker  in  India  rubber  and  had  previously  acted  ae 
such  for  the  plaintiflE.  Nearly  two  months  prior  to  February, 
1885,  he  had  a  conversation  with  the  plaintiff  in  which  he  stated 
to  him  that  he  could  sell  ten  tons  of  Borneo  rubber  at  forty 
cents  to  the  Goodrich  Company,  of  Akron,  Ohio,  to  which  the 
plaintiff  replied  that  he  would  sell  them  that  amount  and 
would  cable  for  it.  Thereupon  Smith  addressed  a  letter  to 
the  plaintiff  under  date  of  December  8,  1884,  as  follows  : 
"  Goodrich  will  take  ten  tons  F.  F.  Borneo  at  forty  cents,  but 
will  probably  wait  ninety  days  on  half  of  it,  or  else  have  it 
delivered  in  two  lots.  Will  arrange  that  later  on.  Send  your 
cable  to-night."  On  the  next  day  Smith  addressed  another 
letter  t6  the  plaintiff  as  follows  :  "  Letter  and  telegram  just 
found  on  my  return.  Closed  the  Borneo  for  Goodrich  forty 
cents,  one-half  commission.  Best  can  do.  Will  call  to-mor- 
row." Thereupon  the  plaintiff  cabled  for  the  ten  tons  of 
rubber.  Thereafter  Smith  delivered  to  the  plaintiff  the  fol- 
lowing contract  dated  December  7,  1884  : 

"  Sold  to  The  B.  F.  Goodrich  Co.,  Akron,  O., 

For  account  of  Robert  Soltau,  Esq., 
tfl         About  twenty-two  thousand  (22,000  lbs.)  of  prime 
^     Borneo  Rubber  (mark  F.  F.)  to  be  delivered  during 

^     the  first   half  of  the  month  of  March,  1885,  @  40c. 

'^^     per  ft).,  half  cash  sixty  days  after  delivery,  and  half 

W     cash  90  days  after  delivery. 

H.  A.  SMITH, 

Half  brokerage,  H.  A.  S.     Broker  in  India  Rubber, 
No  responsibility  taken  17  William  Street." 

unless  by  special  agreement. 
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Soon  after  the  arrival  of  the  rubber  on  the  steamer,  the 
plaintiff  gave  to  Smith,  as  broker,  a  delivery  order  tlierefor, 
addressed  to  the  steamer  company,  as  follows:  "Please 
deliver  to  bearer,  F.  F.,  ninety-three  baskets  Borneo  rubber, 
ex.  Canada,  arrived  February  22,  1885."  This  prder  was 
given  by  the  plaintiff  Jo  Smitlxior  the  sole  purpose  of  enabling 
him  to  make  delivery  of  the  rubber  to  the  Goodrich  company, 
pursuant  to  the  supposed  contract  contained  in  the  bought 
note  above  set  forth.  After  the  delivery  order  was  given  to 
Smith  he  stated  to  the  plaintiff  that  the  rubber  had  in  fact 
been  shipped  to  the  Goodrich  company  in  fulfillment  of  the 
supposed  contract  of  sale ;  but  as  matter  of  fact  the  alleged 
contract  was  a  pure  fabrication,  he  never  having  obtained  any 
such  contract  or  had  any  negotiations  whatever  for  the  sale  of 
the  rubber  to  the  Goodrich  company.  He  obtained  possession 
of  the  rubber  by  means  of  the  delivery  order,  and  on  March  2, 
1885,  without  the  knowledge  of  the  plaintiff,  he  stored  the 
same  in  the  warehouse  of  Lawson  B.  Bell,  518  Washington 
street.  New  York,  and  he  subsequently  took  out  a  negotiable 
warehouse  receipt  for  it  in  his  own  name  in  the  following  form : 

"  No.  A.  326.  New  York,  May  6,  1885. 

;j  Received  on  storage,  in  516-18  Washington  St. 

fQ         From  Mr.  H.  A.  Smith,  and  deUverable  only  upon 

pq  the  return  of  this  receipt,  marked  ex.  S.  S.  Canada, 

^  March  2,  '85,  F.  F.     76  baskets  (76)  seventy-six  baskets 

I  rubber.     Storage  4c.  per  month.     Labor  in  and  out,  4c. 

h3  Endorsed:  H.  A.  SMITH." 

Wliile  the  rubber  was  in  Bell's  warehouse,  unknown  to  the 
plaintiff,  Smith  stated  to  him  that  the  Goodrich  company 
desired  to  return  seventy-six  of  the  ninety-three  baskets  of  the 
rubber  claimed  to  have  been  shipped  to  that  company  on  the 
supposed  contract,  and  thereupon  the  plaintiff  instructed  him 
to  take  them  back.  This  he  made  a  pretense  of  doing,  and  on 
April  23,  1885,  he  wrote  a  note  to  the  plaintiff  stating  that  he 
had  secured  the  seventy-six  baskets  from  the  Goodrich  company, 
and  at  the  same  time  he  sent  to  him  a  pretended  contract  of 
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sale  of  the  rubber  to  the  Bo8ton  Rubber  Shoe  Companv,  as 
follows : 

"  Sold  to  Boston  Rubber  Shoe  Co., 

For  account  of  Robert  Soltau,  Esq.,  about  five  (5) 

E      tons  of  prime  Borneo  rubber,  to  be  delivered  at  any 

^      time  during  month  of  July,  1885,  at  48c.  per  lb.  net, 

.•      cash  30  davs  after  deliverv. 
^         No  responsibility  taken  unless  by  special  agreement. 
^'  "  11.  A.  SMITH." 

Previous  to  the  delivery  of  this  contract  of  sale,  and  on  or 
about  April  fifteenth,  Smith  had  written  to  the  plaintiflF  that  the 
Boston  Rubber  Shoe  Company  would  take  KM)  piculs,  F.  F. 
at  forty-three  cents,  July  delivery,  about  seven  tons,  and  he 
wanted  plaintiff  to  cable  for  it ;  but  the  plaintiff  declined  to 
do  so  and  said  he  would  send  that  rubber  to  the  Boston  com- 
pany which  the  Goodrich  company  desired  to  return.  But 
at  tliis  time  there  had  not  been,  nor  was  tliere  subsequently, 
any  negotiations  whatever  between  Smith  and  the  Boston 
Rubber  Shoe  Company  for  the  sale  of  the  rubber.  After 
sending  this  last  mentioned  contract  to  the  plaintiff,  Smith 
stated  that  he  had  the  seventy-six  baskets  mentioned  therein 
stored  in  the  warehouse  of  E.  E.  Driggs  in  the  name  of  the 
plaintiff.  Plaintiff  recpiested  Smith  to  deliver  to  him  the 
warehouse  receipts  for  the  same,  but  he  made  excuses  and 
the  pretended  receipts  were  never  delivered  to  the  plaintiff, 
Smith  during  all  the  time  having  the  rubber  stored  in  his  own 
name  in  Bell's  warehouse.  For  the  purpose  of  further  con- 
cealing his  conversion  of  the  rubber.  Smith  got  from  the 
plaintiff,  on  or  about  June  20,  1S85,  a  delivery  order  for  the 
rubber,  addressed  to  the  warehouseman  Driggs,  with  whom 
the  plaintiff  supposed  the  rubber  to  be  stored  in  his  (the  plain- 
tifFs)  name,  as  follows :  "  Please  deliver  to  bearer  F.  F.  76 
baskets  Borneo  rubber  and  oblige,  yours  truly,  Robert  Soltau." 
This  delivei-y  order  was  obtained  on  the  pretense  and  for  the 
sole  purpose  of  making  delivery  of  the  seventy-six  bsfikets  of 
nibber  to  the  Boston  Rubber  Shoe  Company.  On  the  seventh 
of  May,  Smith  took  the  warehouse  receipt  received  by  him 


1890.]  SoLTAu  V.  Gerdau.  385 


Statement  of  case. 


from  Bell  on  the  day  previous  to  the  defendant,  and  on  the 
faitli  thereof  received  an  advance  of  $2,000  from  him  and 
delivered  the  receipt  to  him,  with  the  understanding  that  the 
defendant  might  sell  the  rubber  to  reimburse  himself  and  pay 
over  the  balance  of  the  proceeds  to  Smith.  Thereafter  the 
defendant  did  sell  the  rubber,  and  after  deducting  the  sum 
advanced  by  him  and  interest  and  commissions,  he  paid  ovei* 
the  balance  of  the  proceeds  to  Smith. 

At  the  close  of  the  evidence  the  court  directed  a  verdict  in 
favor  of  the  plaintiff. 

Theodore  W.  Dwightjeind  E,  B,  Convers  for  appellant. 
The  facts  of  the  case  appear  to  show  that  the  plaintiff  sold  the 
rubber  in  question  to  Smith.  In  that  view  the  defendant 
occupies  the  position  of  an  ordinary  purchaser  for  value  and 
the  plaintiff  has  no  cause  of  action.  (  Whitehead  v.  Tuckeit^ 
15  East.  400 ;  Penndl  v.  Alexander,  3  Ell.  &  Bl.  283 ;  L.  J* 
[23  Q.  B.]  172;  Code  Civ.  Pro.  §  449;  Coixsiderant  v. 
Brisbane^  22  N.  Y.  389 ;  Wetmore  v.  Hegeman,  88  id* 
69;  Cclbh  v.  Knapp,  71  id.  348;  Kemochan  v.  Murray^ 
111  id.  306;  In  re  Westzinthus,  6  B.  &  Ad.  817;  Spaldr- 
ing  V.  Ending^  6  Beav.  376 ;  L.  J.  [15  Ch.]  374 ;  Note  to 
Bemdston  v.  Strong,  L.  R.  [4  Eq.]  486;  Kemp  v.  Falk^ 
7  App.  Cas.  573;  Benjamin  on  Sales,  809,  810.)  If  there 
is  no  evidence  of  a  sale  to  Smith,  the  only  alternative 
view  is  that  Smith  acted  as  agent  in  some  form  for  the 
plaintiff.  In  that  character  Smith  had  autliority  to  trans- 
act the  business  in  question  with  the  defendant,  and  plain- 
tiff cannot  disavow  Smith's  acts,  however  wrongful  in  their 
own  nature  they  may  have  been.  (  Whitehead  v.  Tuckett,  15 
East.  400 ;  Story  on  Agency,  §§  127,  131,  227,  444 ;  2  Kent'd 
Comm.  620 ;  Baring  v.  Corrie,  2  Bam.  &  Aid.  137 ;  Boysen 
V.  ColeSj  6  M.  &  S.  14 ;  Moore  v.  Clementsen,  2  Camp*  22  ; 
Ora/nt  v.  Norway,  10  C.  B.  665 ;  Armour  v.  M,  C,  R,  Ji.  Co., 
66  N.  Y.  Ill ;  Bank  of  Ba^^ia  v.  N,  T.,  Z.  E,  (&  W.  R.  R. 
Co.,  106  id.  195  ;  Campbell  v.  Wright,  4  Burr.  2046 ;  Picker^ 
ing  V.  Busk,  15  East.  44 ;  McCombie  v.  Davis,  7  id.  5 ;  If* 
SioKELS— Vol.  LXXIV.        49 
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H.  Bank  v.  Aymai\  3  Hill,  2t)2 ;  Vooke  v.  Eshelhy,  12  App. 
Cas.  271 ;  Ilogan  v.  Sher^  24  AVend.  457 ;  liayhone  v.  Wil- 
liams^ 7  T.  R.  356,  note  a;  George  v.  Clagett^  Id.  355;  2 
Smith's  L  C.  77 ;  McLacMin  v.  Brett,  105  N.  Y.  391 ;  Boy- 
sen  V.  6^(9^^*,  6  M.  &  S.  14;  Williams  v.  Barton,  3  Bing. 
139 ;  1  Parsons  on  Cont.  93 ;  M.  S,  Bank  v.  Gardner,  15 
Gray,  362 ;  JjT.  cfe  Z.  7/)^.  ft>.  v.  Kizer,  103  U.  S.  352 ;  Gray 
V.  ^j^ri^?^?,  95  111.  315  ;  2  Kent's  Comm.  625,  627 ;  Rod^ 
f*igue2  V.  Ileffernan,  5  Johns.  Ch.  417.)  Defendant  is  pro- 
tected in  making  his  advances  by  the  so-called  "  Factors  Act," 
and  accordingly,  under  the  facts  appearing  in  this  case,  the 
plaintiff  has  no  cause  of  action.  (I^ws  of  1830,  chap.  179; 
4  E.  S.  2517,  2518 ;  CoU  v.  N,  Bank,  L.  R  [10  C.  P.]  354, 
368,  369.)  Smith  in  the  present  case  was  entrusted  by  the 
plaintiff  with  the  warehouse  receipts  issued  to  him  by  Bell, 
since  he  was  entrusted  with  the  delivery  order  given  to  him 
by  the  plaintiff  to  obtain  an  unqualified  possession  of  the  goods. 
{Cartimnght  v.  Wihnerding,  24  N.  Y.  521.)  Even  if  Smith 
was  not  sufficiently  entrusted  with  the  documents  or  other 
indicia  of  title,  it  certainly  cannot  be  disputed  that  he  was 
entrusted  with  the  possession  of  the  goods  for  the  purpose 
of  sale  within  the  intent  and  meaning  of  the  Factors  Act,  sec- 
tion 3.  {Ilowland  v.  Woodruff,  60  X.  Y.  73 ;  Pegrarn  v.  Carson, 
10  Bosw.  505  ;  24  N.  Y.  521,' 536, 537.)  The  defendant  in  this 
ease  acted  in  good  faith  in  making  his  advances  on  the  goods 
on  the  apparent  ownership  and  authority  of  Smith  to  dispose 
of  them.  {Voorhis  v.  Ohnstead,  m  N.  Y.  113.)  The  facts 
of  the  case  show  beyond  dispute  the  consent  of  tfie  plaintiff 
to  entrust  Smith  with  the  documentary  evidence  of  title  as 
well  as  with  the  possession  for  the  purpose  of  sale.  {Ki?isey 
V.  Leggett,  71  N.  Y.  387 ;  Hazard  v.  Fiske,  18  Hun,  277.) 
The  rights  of  the  defendant  are  not  affected  by  the  fact  that 
Smith  dealt  with  the  plaintiff  in  a  fraudulent  manner,  and  that 
tlie  contracts  with  Goodrich  and  the  Boston  Rubl)er  Company 
had  no  existence  and  were  purely  mythical.  {Baines  v. 
Sivainson,  4  B.  &  S.  270  ;  L.  J.  [32  Q.B.]  281  ;  Vi<;kers  v. 
Jlert^,  L.  R.  [2  H.  L.]  113  ;  Sheppard  v.  V,  Bank,  7  H.  & 
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N.  60 ;  Hayraan  v.  Flewker,  13  C.  IJ.  [X.  S.]  519 ;  Hellhigs 
Y.  jRussell,  33  L.  T.  380  ;  Coh  v.  JV,  W.  Bank,  L.  K.  [9  C.  P.] 
354  ;  Pickering  v.  Biisk^  15  East.  38  ;  liodliff  v.  DallingeTy 
141  Mass.  1.)  The  cases  in  wliieli  the  ''  Factors  Act "  does 
not  protect  the  pledgee  show  by  way  of  contrast  that  the  case 
at  bar  does  nut  fall  within  its  protection.  {Cole  v.  N,  Bank^ 
L.  K.  [9  C.  P.]  354;  10  id.  354;  Hellings  v.  Russell,  38  L. 
T.  380  ;  Stevem  v.  Wilswi,  512  ;  3  Denio,  472.)  The  fraud  of 
Smith  in  inducing  the  plaintiff  to  give  him  the  possession  of 
the  goods  by  the  delivery  order,  does  not  prevent  the  pledge 
from  being  available  to  the  defendant,  on  the  theory  that 
Smith's  unlawful  act  was  a  statutory  theft  or  larceny.  {Ciindy 
V.  Li/tidsay,  L.  R.  [3  App.  Cas.]  459,  464  ;  Weaver  v.  Bardeti, 
49  KY.  286, 289  ;  Dustin  v.  Limmjston,  9  J.  R.  96  ;  McNeil 
V.  T,  N.  Bank,  46  N.  Y.  325  ;  Stevens  v.  Brennan,  79  id.  254 ; 
BradUe  v.  Whitney,  108  Penn.  St.  362 ;  Dias  v.  Chickering,  64 
Md.  348 ;  Clnflin  v.  Cottman,  77  Ind.  58  ;  Carrie  v.  Raul,  100 
id.  247 ;  Soulshy  v.  Neving,  9  East.  310, 314 ;  24  &  25  Vict.  chap. 
96,  §  100  ;  BenUey  v.  Vilmont,  L.  R.  [12  App.  Cas.J  471^77 ; 
Fitzgerald  v.  Quann,  109  N.  Y.  441 ;  People  v.  Palmer,  Id. 
110 ;  Penal  Code,  §  528 ;  Coal  v.  Smith,  1  Black.  459 ;  Wood  v. 
TJ.  S,  16  Pet.  342 ;  Bower  v.  lease,  5  Hill,  221 ;  Zyddy  v. 
Zo7ig  Island  City,  104  N.  Y.  218  ;  Kaltenhaeh  v.  Lewis, 
L.  R.  [10  App.  Cas.]  640.)  The  opinion  of  the  General  Term 
in  the  case  at  bar  is  founded  on  a  misconception  of  the  facts, 
and  also,  as  far  as  its  statements  of  tlie  facts  are  correct,  on 
erroneous  views  of  the  law,  and  should  not  be  followed  in  this 
court.  {Ross  v.  People,  5  Hill,  294 ;  Mmorey  v.  Walsh,  8 
Cow.  238 ;  Bassett  v.  Spofford,  45  N.  Y.  387 ;  Zink  v.  People, 
77  id.  114 ;  Thome  v.  Turck,  94  id.  90 ;  People  v.  Dumar, 
106  id.  507,  508 ;  Penal  Code,  §  528  ;  IIxKjitt  v.  Masker,  L.  R. 
[22  Q.  B.  Div.]  364, 365  ;  L.  J.  [58  Q.  B.  Div.]  171, 172.)  The 
judge  at  the  circuit  having  erred  in  directing  a  verdict  for  the 
plaintiff,  as  well  as  refusing  the  request  of  the  defendant  to  go 
to  the  jury  under  some  one  or  more  of  the  forms  set  forth 
in  the  case,  the  General  Term  should  have  reversed  the  judg- 
ment at  circuit.     For  failure  to  do  this  their  own  judgment 
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affirming  that  of  the  court  below  sliould  be  reversed.  {I/at- 
field  V.  Phillips,  9  M.  &  W.  649 ;  Rodliff  v.  DaUinger,  141 
Mass.  1-6.) 

Mark  Cohn  for  respondent.  There  was  no  question  of  fact 
for  submission  to  the  jury,  as  the  undisputed  facts  showed  a 
clear  case  of  larceny  of  the  seventy-six  baskets  of  rubber. 
(Collins  V.  Ii(Mi,  20  Ilun,  246  ;  85  N.  Y.  637;  Ilentz  v.  Mil- 
ler^ 94  id.  64 ;  Bassett  v.  Spofford,  45  id.  387.)  As  a  ques- 
tion of  law  the  case  was  properly  disposed  of  bj  the  learned 
court  at  circuit.  {Collins  v.  liaU%  20  Hun,  246;  Ilentz  v. 
Miller,  94  N.  Y.  64 ;  Smith  v.  People,  53  id.  113.)  The 
question  raised  by  the  defendant,  for  the  first  time  on  the 
argument  at  the  General  Tenn,  that  there  is  no  evidence  that 
the  Goodrich  contract  was  not  a  hona  fide  transaction,  is  not 
well  taken.  {Cohn  v.  Goldman,  76  N.  Y.  284,  287 ;  Meud  v. 
Shea,  92  id.  122-127 ,  A.  B.  dc  C,  Co.  v.  Prat^lO  Hun,  443, 
444 ;  T/iai/er  v.  Marsh,  75  N.  Y.  340  ;  Coamv.  F.  N.  Bk., 
91  id.  20-31 ;  Osyf>od  v.  Tooh,  60  id.  473^78, 479 ;  Fargo 
V.  Davis,  8  N.  Y.  S.  R  12 ;  Spikerman  v.  McChesney,  20  id. 
79;  111  N.  Y.  686  ;  Genet  v.  City  of  Brooklyn,  114  N.  Y. 
618 ;  Fell  v.  N,  F.  Z.  Work«,  22  N.  Y.  S.  R.  577 ;  MvJlinr 
hoffY,  Scherer,  17  id.  387 ;  P.  S,  M.  Co.  v.  Best,  50  Hun,  76 ; 
Gardiner  v.  Schwab,  110  N.  Y.  650 ;  Averill  v.  Ward,  17 
N.  Y.  S.  R.  675.) 

Eakl,  J.  The  trial  judge  held  that  the  facts  of  the  case 
showed  that  the  broker  Smith  obtained  the  rubber  from  the 
plaintiff  by  larceny,  and  upon  that  ground  directed  the  ver- 
dict. There  were  no  disputed  facts  and  we  think  the  evidence 
so  clearly  established  the  larceny  that  there  was  nothing  in 
reference  thereto  to  submit  to  the  jury.  It  is  entirely  clear 
that  Smith  intended  from  the  beginning  of  his  negotiations 
wnth  the  plaintiff  in  reference  to  the  rubber,  to  steal  it.  No 
other  conclusion  or  inference  from  the  evidence  is  justifiable. 
The  plaintiff  did  not  intend  to  part  with  the  title  of  the 
rubber  to  Smith,  and  at  most  intended  that  he  should  have 
possession  of  it  for  a  special  purpose.     He  meant  only  to  part 
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with  the  possession  of  the  rubber  to  Smith  that  he  might  make 
delivery  of  it  to  the  Goodrich  company  under  the  prior 
contract  of  sale,  wliile  Smith  intended  to  steal  the  rubber; 
and  thus  the  crime  of  larceny  was  committed.  {Bassett  v. 
Spofford,  45  K  Y.  387;  I^xmih  v.  PeojjU,  67  id.  322; 
Th(yme  v.  Tnrcl',  94  id.  90  ;  People  v.  Morse,  99  id.  662 ; 
2  Bishop  on  Cr.  Law  [7th  ed.],  §§  799,  etc.) 

At  the  time  the  fii*st  delivery  order  was  delivered  to  Smith,  ' 
the  property  was  legally  in  the  possession  of  the  plaintiff,  i 
and  the  moment  Smith  took  it  he  became  a  trespasser,  the  > 
theft  was  complete,  and  he  could  at  once,  without  any  demand, 
have  been  sued  for  the  trespass.  The  title  of  the  property 
and  the  right  of  possession  remained  in  the  plaintiff,  and  he 
was  deprived  of  the  actual  possession  thereof  wholly  by  the 
trespass  and  theft.  In  the  law  he  never  consented  to  part 
with  the  possession  of  the  property,  and  Smith  never  had 
possession  thereof,  rightfully  or  legally,  for  one  moment. 
Notliing  which  subsequently  occurred  changed  the  character 
of  Smith's  possession.  The  subsequent  delivery  order  which 
tlie  plaintiff  was  induced  to  give  to  him,  directed  to  Driggs  in 
whose  warehouse  he  falsely  represented  the  rubber  to  be, 
had  no  effect  whatever.  It  gave  Smith  no  dominion  or  con- 
trol of  the  rubber,  and  in  no  way  divested  the  plaintiff  of  any 
control  or  possession  thereof  which  he  then  had.  It  was 
absolutely  nugatory  for  every  purpose.  The  property  had 
then  for  nearly  two  months  been  stored  in  the  warehouse  of 
Bell  in  Smith's  own  name,  and  the  warehouse  receipt  had  for 
nearly  two  months  been  pledged  to  the  defendant.  From  the 
time  Smith  iirst  took  possession  of  the  rubber,  his  possession, 
80  far  afi  he  had  any,  was  solely  that  of  a  thief,  and  the  actual 
possession  and  control  of  the  property  was  never  thereafter 
restored  to  the  plaintiff.  The  plaintiff  must,  therefore,  be 
treated  as  having  been  deprived  of  his  property  by  the  com- 
mon-law crime  of  larceny,  and  it  follows  that  the  thief  could 
not,  independently  of  the  Factors  Act,  confer  any  title  or 
right  of  any  kind,  as  against  the  plaintiff,  ui>on  any  other 
person.     The  defendant,  therefore,  got  no  right  to  this  rubber 
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and  had  no  right  to  deal  therewith,  or  dispose  of  the  proceeds 
thereof  in  any  way,  and  the  plaintiffs  recovery  against  him  is 
unquestionably  right,  unless  he  is  protected  by  the  Factors  Act. 
It  is  provided  in  section  3  of  the  act,  chapter  179  of  the 
Laws  of  1830,  commonly  called  the  Factors  Act,  as  follows: 
"  Every  factor  or  other  agent  entrusted  with  the  possession 
of  any  bill  of  lading,  custom-house  permit  or  warehouse 
keeper's  receipt,  for  the  delivery  of  any  such  merchandise, 
and  every  such  factor  or  agent,  not  having  the  documentary 
evidence  of  title,  who  shall  be  entrusted  with  the  possession  of 
any  merchandise  for  the  purpose  of  sale,  or  as  a  security  for 
any  advances  to  be  made  or  obtained  thereon,  shall  be  deemed 
to  be  the  true  owner  thereof,  so  far  as  to  give  validity  to  any 
contract  made  by  such  agent  with  any  other  person,  for  the 
sale  or  disposition  of  the  whole  or  any  part  of  such  mer- 
chandise, for  any  money  advanced,  or  negotiable  instrument 
or  other  obligation  in  writing  given  by  such  other  person  upon 
the  faith  thereof."  Statutes  similar  to  this  have  for  many 
years  existed  in  England,  and  in  most,  if  not  all,  the  states  of 
the  union,  and  it  has  never  yet  been  held,  nor,  so  far  as  we 
can  discover,  claimed  in  any  reported  case  that  the  Factors 
Act  can  have  any  operation  whatever  in  the  case  of  goods 
taken  by  a  common -law  larceny  from  the  time  owner.  If  the 
documents  mentioned  in  the  section  quoted  have  been  stolen 
from  the  owner,  then  it  cannot  be  said  that  the  thief  was 
•  entrusted  with  their  possession  ;  and  when  a  factor  or  agent 
I  obtains  goods  from  the  true  owner  by  a  common-law  larceny, 
\  it  cannot  be  said  that  he  is  entrusted  with  their  possession  for 
the  purpose  of  sale.  To  bring  the  case  within  the  section 
I  quoted,  the  factor  or  other  agent  must  be  consciously  and 
voluntarily  entrusted  with  the  possession  of  the  documents  or 
merchandise,  and  the  section  can  have  no  application  whatever 
{  to  a  case  where  the  documents  or  goods  are  taken  by  trespass 
or  theft,  and  thus  the  possession  of  the  factor  or  agent  is,  from 
the  beginning,  tortious,  wrongful  and  unlawful. 

The  firet  section  of  the  Factors  Act  provides  as  follows : 
"After  this  act  shall  take  effect,  every  person  in  whose  name  any 
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merchandise  shall  be  shipped  shall  be  deemed  the  true  owner 
thereof 5  so  far  as  to  entitle  the  consignee  of  such  merchandise 
to  a  lien  thereon,"  for  any  money  advanced  or  negotiable 
security  given,  etc. ;  and  yet,  notwithstanding  the  broad  and 
explicit  language  of  this  section,  it  was  held  in  Kinsey  v» 
Leggett  (71  N.  Y.  387)  that  it  has  no  application  to  a  case 
where  the  property  has  been  wrongfully  taken  from  the  pos- 
session of  the  owner  and  then  fmudulently  appropriated,  and 
that  it  applies  only  to  cases  where  the  shipment  of  the  property 
is  made  with  the  consent  of  the  real  owner  in  the  name  of 
another,  thus  conferring  upon  the  latter  apparent  ownerthip 
and  right  of  control. 

In  Ilmdmid  v.  ^YoodTuff  (60  N.  Y.  73),  it  was  held  that 
the  Factors  Act  was  intended  for  the  protection  of  third  par- 
ties who,  in  good  faith  and  in  ignorance  of  any  defects  of  title^ 
advance  money  or  incur  obligations  upon  the  faith  of  mer- 
chandise and  the  apparent  ownership  thereof  by  factors  or 
agents  who  have  been  entrusted  by  the  owners  with  the  posses- 
sion of,  or  with  the  documentary  evidence  of  title  to  property ; 
that  it  is  the  act  of  the  owner  in  thus  conferring  upon  his 
factor  the  apparent  ownership  and  right  of  disposal,  together 
with  the  fact  that  an  innocent  third  person  has  dealt  with  the 
latter  in  reliance  thereon,  that  estops  the  former  from  follow* 
ing  his  property  ;  but  that  in  order  to  estop  the  owner,  where 
the  factor  has  not  the  documentary  evidence  of  title,  actual  pos^ 
session  is  required.  In  that  case  Allen,  J.,  said :  "  It  is  the 
act  of  the  owner  in  entnisting  the  factor  with  the  possession  of 
the  goods,  or  the  documentary  evidence  of  ownership  and 
right  of  disposal,  in  connection  with  the  fact  that  innocent 
third  persons  deal  with  him  on  the  faith  of  such  apparent 
ownership,  that  estops  the  owner  from  following  his  property 
into  the  hands  of  hon-ajide  vendees  or  pledgees,  and  gives  the 
latter  a  better  title  than  their  vendor  or  pledgor  had."  The , 
doctrine  of  estoppel  has  never  been  applied  against  an  owner ' 
who  has  been  deprived  of  his  property  by  larceny.  Judge 
Allen  further  said,  that  it  was  not  the  interest  or  the  general 
scope  of  the  act  to  deprive  owners  of  their  property  without 
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any  fault  or  act  of  theirs,  and  that  "  the  act  was  intended  for 
the  security  of  those  wlio  deal  with  a  factor  or  agent  in  the 
belief  that  he  is  the  tnie  owner,  and  that  l>elief  must  be  induced 
by  the  act  of  the  owner  in  entrusting  the  factor  or  agent  with 
the  apparent  ownership."  An  owner  who  is  deprived  of  his 
property  by  theft  is  guilty  of  no  act  upon  which  another  has 
the  right  to  rely,'. and  cannot  in  law  be  said  to  entrust  the  thief 
with  his  property.) 

The  case  of  Collhis  v.  RaUi  (20  Hun,  246),  affirmed  in 
this  court  (85  N.  Y.  637)  upon  the  opinion  delivered 
in  the  Supreme  Court,  is  entirely  analagous  to  this,  and  is  a 
very  precise  authority  for  the  conclusion  we  have  reached. 
There  H.  M.  Cutler,  a  cotton  broker,  called  upon  the  plaintiff 
and,  by  falsely  and  fraudulently  representing  that  he  was 
authorized  to  purchase  cotton  for  certain  mills  in  Massachusetts, 
induced  the  plaintiif  to  sell  certain  cotton  to  the  mills  and 
deliver  to  him  a  bill  of  sale  thereof  to  the  mills.  Upon  the  rep- 
resentation that  he  desired  to  ship  the  cotton  immediately, 
Cutler  procured  from  the  plaintiff  a  delivery  order  upon  the 
warehouseman,  at  whose  warehouse  Cutler  had  the  cotton 
weighed  and  marked  and  loaded  upon  a  truck.  Subsequently 
Cutler  stored  the  cotton  in  anothei*  warehouse  and  took 
out  receipts  therefor  from  the  keeper  of  such  warehouse 
in  his  own  name  first,  and  afterwards  in  the  name  of  his 
brokers.  Thereafter  the  defendants  purchased  the  cotton 
in  good  faith,  and  for  value,  through  their  brokers,  receiv- 
ing the  warehouse  receipts  therefor,  and  subsequently  shipped 
it  to  Liverpool.  Cutler  having  absconded  without  pay- 
ing for  the  cotton,  the  plaintiff  brought  the  action  against 
the  defendants  to  recover  the  value  of  the  cotton  received 
and  converted  by  them ;  and  it  was  held  that  Cutler  was 
guilty  of  larceny  in  fraudulently  obtaining  the  temporary 
custody  of  the  cotton,  and  thereafter  converting  it  to  his  own 
use,  and  that  the  defendants  acquired  no  title  to  it  by  reason 
of  his  transfer  of  it  to  them  ;  that,  as  the  plaintiff  had  merely 
entrusted  Cutler  with  the  temporary  possession  of  the  cotton, 
to  enable  him  to  weigh  and  cart  it  for  shipment  to  the  pr&- 


1890.]  SoLTAu  V.  Gekdau.  393 


Opinion  of  the  Court,  per  Earl,  J. 


tended  purchasers,  and  had  never  conferred  upon  him  the 
apparent  title  thei-eto,  or  any  authority  to  dispose  thereof,  he 
was  not  estopped  from  reclaiming  it  from  the  defendants  though 
they  had  purchased  it  in  good  faith  ;  that  the  defendants  were 
not  protected  by  section  6  of  chapter  326  of  the  Laws  of  1858, 
providing  that  warehouse  receipts  may  be  transferred  by 
indorsement,  and  that  any  person  to  whom  the  same  may  be 
transferred  shall  be  deemed  and  taken  to  be  the  true  owner  of 
the  goods  therein  specified,  so  far  as  to  give  validity  to  any 
pledge,  lien  or  transfer  made  or  created  by  such  person  or 
persons,  as  such  provision  only  applies  to  receipts  given  for 
goods  stored  or  deposited  by  persons  having  the  title  thereof, 
whether  real  or  apparent,  or  authority  so  to  do  from  such  real 
or  apparent  owner.  There,  as  here,  the  broker  pretending 
that  he  had  effected  a  sale  of  the  goods,  obtained  a  delivery 
oi'der  from  the  plaintiff,  and,  thus  having  obtained  possession 
of  the  goods,  stored  the  same  in  liis  own  name,  and  tliereafter 
sold  them  to  a  Jnma  fide  purchaser.  That  case  was  subse- 
quently followed  by  Ilentz  v.  Miller  (94  N.  Y.  64),  growing 
out  of  the  misconduct  of  the  same  broker.  The  learned  counsel 
for  the  defendant  has  attempted  to  distinguish  those  cases  from 
this.  His  attempted  distinctions  are  very  ingenious,  but  we  fail 
to  find  any  distinction  in  principle  between  them  and  this  case. 
The  decision  of  this  case  could,  we  think,  be  put  upon  a 
narrower  ground  than  the  one  upon  wliich  we  have  thus  far 
placed  it.  The  delivery  orHer  given  by  the  plaintiff  to  Smith, 
that  he  might  make  delivery  of  the  rubber  to  the  Goodrich 
company,  was  not,  within  the  meaning  of  the  Factors  Act, 
documentary  evidence  of  title.  It  was  not  a  bill  of  lading, 
custom  house  permit  or  warehouse  keeper's  receipt.  It  was  no 
evidence  whatever  of  title,  and  whatever  it  was  it  was  not  seen 
by  the  defendants  and  they  did  not  act  on  the  faith  thereof. 
Nor  was  Smith  entrusted  with  the  possession  of  the  rubber 
"  for  the  purpose  of  sale."  So  far  as  the  plaintiff  entinisted  him 
with  the  possession,  it  was  simply  that  he  might  make  delivery 
of  the  rubber  in  pursuance  of  the  contract  of  sale  wliich  he 
pretended  he  had  nearly  three  months  previously  obtained. 
SicKELs— YoL.  LXXIY.        50 
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There  is,  therefore,  no  aspect  of  this  case,  either  at  common 
law  or  under  the  Factors  Act,  from  which  it  can  be  said  that 
the  defendant  obtained  any  title  whatever  to  the  property  of 
the  plaintiff. 

The  learned  counsel  for  the  appellant,  in  his  argument, 
places  great  reliance  upon  the  case  of  Barnes  v.  Swaiii- 
S071  (4  B.  &  S.  270).  There  the  plaintiffs,  cloth  manufac- 
turers, were  applied  to  by  one  Ernsley,  who  was  a  factor  and 
commission  agent,  for  a  sample  of  their  cloths,  on  the  repre- 
sentation that  he  could  get  them  a  purchaser.  The  samples 
having  been  sent,  Erasley  afterward  told  the  plaintiffs  that 
he  had  got  them  an  order  for  a  certain  number  of  ends  at  a 
stated  price.  The  plaintiiSfe  required  to  know  the  purchaaers, 
and,  Sykes  ife  Son  being  mentioned,  they  sent  the  goods  to  the 
warehouse  of  Ernsley,  who  was  to  pass  them  on  to  Sykes  & 
Son  after  seeing  the  process  of  perching  performed  upon 
them,  for  which  he  was  to  receive  a  commission  from  plain- 
tiffs of  one  shilling  per  end.  Ernsley  had  no  authority  from 
Sykes  &  Son,  and  he  sold  the  goods  to  the  defendants,  who 
were  cloth  merchants,  and  bought  them  bona  fide  /  and  it  was 
held  per  Wightman  and  Crompton,  JJ.,  that  Ernsley  was  an 
agent  "  entrusted  "  with  the  cloths  within  the  meaning  of  the 
Factors  Act  (6  G.,  4  C,  94,  §  4,  and  5  &  6  Vict.  chap.  39,  §  4), 
and  that  consequently  the  purchase  of  them  from  Ernsley  by 
the  defendants  was  protected ;  and  per  Blackburn,  J.,  that 
Ernsley  being  in  possession  of  the  goods  was,  according  to 
the  statutes  (5  &  6  Vict.  chap.  39,  §  4),  to  be  taken  to  be 
"  entrusted  "  with  them  by  the  owner,  unless  the  contrary  was 
shown,  and  that  was  a  question  for  the  jury.  Under  those 
statutes,  to  bring  a  transaction  within  their  provisions,  it  was 
not  necessary  that  the  goods  should  be  entrusted  to  an  agent 
for  sale,  but  it  was  sufficient  if  there  was  any  mercantile 
agency ;  and  if  the  goods  \vere  entrusted  to  a  person  whose 
business  it  was  to  deal  in  goods  and  make  sales  of  them,  he 
was  such  an  agent  as  was  contemplated  by  the  statutes, 
although  they  were  not  entrusted  to  him  for  sala  Our 
Factors  Act  is  different.     In  order  to  bring  a  case  within  it, 
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it  must  appear  that  the  goods  were  entmsted  to  an  agent  for 
sale,  and  it  is  not  sufficient  that  they  were  entrusted  to  a  mere 
commercial  agent,  or  to  one  whose  business  it  was  to  make 
sales  of  goods.  Our  statute  contemplates  the  act  of  the  owner 
in  voluntarily  and  specifically  entrusting  the  goods  to  some 
factor  or  agent  for  sale,  and  to  no  other  agent  and  for  no 
other  purpose.  It  is  by  no  means  certain  that  that  case 
would  have  been  decided  the  same  way  if  the  English  Factors 
Act  had  been  like  ours.  That  case  is  further  distinguished 
from  this  in  that  there  was  no  claim  made  there  that  the 
goods  had  been  obtained  by  Ernsley  from  the  plaintiffs  by 
larceny,  and  the  question  of  larceny  received  no  considera- 
tion. So,  while  that  case  bears  some  analogy  to  this  we  do 
not  consider  it  of  controlling  weight  The  case  of  Vickera 
v.  Hertz  (L.  R.  2  S.  &  D.  App.  113)  is  also  clearly  dis- 
tinguishable from  this.  There  Vickers  ordered  800  tons 
of  pig  iron  from  the  Carron  company,  and,  while  they  held 
it  at  his  disposal,  he  employed  Campbell  Bros,  to  sell  it  for 
him.  They  wrote  to  him  :  *'  We  can  now  get  your  price." 
He  agreed,  and  sent  them  an  order  in  the  following  terms : 
"  To  the  Carron  company.  Please  deliver  to  Messrs.  Camp- 
bell Bros."  Campbell  Bros.,  instead  of  employing  the  docu- 
ment for  the  purpose  of  giving  delivery  to  the  supposed  pur- 
chaser, represented  the  iron  as  their  own,  and  asked  Hertz  to 
make  them  an  advance  upon  it.  Hertz  declined  until  the 
document  should  be  stamped  and  a  place  of  delivery  inserted 
by  Vickers.  These  requirements  having  been  satisfied  by 
Vickers,  the  Carron  company  wrote  to  Hertz  saying :  "  We 
have  placed  the  pig  iron  indorsed  by  Thomas  Vickers,  Esq., 
to  your  credit."  Hertz  thereupon  advanced  to  Campbell 
Bros.  £2,400.  The  act  of  Campbell  Bros,  was  a  gross  fraud 
upon  Vickers,  who  knew  nothing  of  the  transfer  to  Hertz, 
although  he  had  unsuspectingly  facilitated  its  accomplish- 
ment. Campbell  Bros.,  having  become  bankrupt,  disappeared, 
and  an  action  was  brought  by  Vickers  against  Hertz  for  a 
delivery  of  the  iron.  The  defense  was  that  the  iron  had  been 
acquired  by  Hertz  legitimately  under  an  order  indorsed  by 
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Vickere  and  delivered  by  his  factors  to  Hertz,  wlio  afterward 
Bold  it  for  less  than  he  had  advanced  upon  it.  Judgment  was 
given  in  favor  of  the  defendant  in  that  ca^e,  which  upon  appeal 
was  affirmed.  There  was  no  question  of  larceny  considered. 
That  case  w^as  decided  under  5  and  6  Victoria,  chapter  39, 
in  the  3d  section  of  which  it  is  provided,  that  '*  any  agent 
entrusted  with  the  possession  of  goods,  or  of  the  documents 
of  title  to  goods,  shall  be  deemed  and  taken  to  l)e  tlie  owner 
of  such  goods  and  documents,  so  far  as  to  give  validity  to  any 
contract  or  agreement  by  way  of  pledge,  lien  or  security, 
bo7ia  fide  made  by  any  person  with  such  agent  so  entrusted ; " 
and  in  section  4  of  w4iich  it  is  provided  ^*  that  any  order  for 
the  delivery  of  goods,  or  any  other  document  used  in  the 
ordinary  course  of  business  as  proof  of  the  possession  or  con- 
trol of  goods,  shall  be  deemed  and  taken  to  be  a  document  of 
title  within  the  meaning  of  tliis  act ;  "  and  it  was  held  there 
that  the  delivery  order  given  by  the  plaintiff  to  Campbell 
Bros,  was  a  document  of  title  within  the  express  and  plain 
meaning  of  the  act,  and  that,  therefore,  the  defendant,  a  pur- 
chaser from  them,  was  protected. 

It  is  not  very  profitable  to  enquire  what  would  have  been 
the  position  and  rights  of  these  parties  if  the  sales  pretended 
to  have  been  made  by  Smith  had  been  real,  or,  if  the  rubber 
had  been,  by  the  delivery  orders,  placed  in  his  hands  for  sale 
on  behali  of  the  plaintiff,  an  undisclosed  principal.     The  pre- 
tended sales,  and  all  the  other  pretences  of  Smith,  were  mere 
shams  —  devices  used  by  him  to  accomplish  the  larceny,  and 
\  the  fact  of  larceny  must  dominate  this  case.     The  rubber  was 
/never  in  his  {x>s.session  for  sale.     Six  weeks  before  it  arrived 
in  this  country  he  had,  as  a  broker,  made  the  pretended  sale  to 
the  Goodrich  company,  and,  after  its  arrival,  he  obtained  tlie 
.  delivery  order,  not  to  make  a  sale,  but  to  make  a  delivery  of 
tlie  rubber  upon  a  contract,  which,  if  real,  was  previously 
binding  upon  the  parties  thereto. 

But,  if  the  pretended  contract  of  sale  to  the  Goodrich  com- 
pany had  been  real,  and  the  plaintiff  had  given  to  Smith  the 
delivery  order  to  enable  him  to  obtain  possession  of  the  rubber 
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for  delivery  upon  the  contract,  tliis  action  would  still  be  unde- 
fended. In  that  case,  if  he  obtained  the  delivery  order  with 
the  preconceived  design  to  convert  the  rubber  to  his  own  use, 
he  would  have  been  guilty  of  larceny  with  the  effect  and  dis- 
ability above  mentioned.  If  he  conceived  the  design  to  appro- 
priate the  rubber  to  his  owm  use  after  it  came  into  his  posses- 
sion, he  would  not  have  been  guilty  of  larceny,  but  would  still 
have  been  unable  to  confer  any  title  thereto  upon  the  defend- 
ant. Then  he  would  have  had  possession  of  the  rubber  for 
the  sole  purpose  of  making  delivery  thereof  upon  a  real  con- 
tract and  he  would  have  had  the  mere  possession  thereof  and 
nothing  else.  He  would  have  been  clothed  with  no  indicia  of 
title  and  with  no  apparent  right  to  sell.  While  mere  possession 
of  goods  is  frequently  prima  fame  evidence  of  title,  it  is 
merely  ^r/>/?  a  facie,  Wlioever  deals  with  the  possessor,  does 
it  at  his  peril,  and  a  purchaser  from  one  having  no  other  appar- 
ent title  to  goods  than  the  possession  thereof  must  see  to  it  that 
his  seller  has  the  title  ;  and  if  his  title  fails,  and  he  is  obliged 
to  respond  to  the  true  owner  of  the  goods,  his  loss  is  due  to 
his  own  misplaced  confidence,  and  not  to  that  of  the  owner. 
Owners  of  goods,  for  commercial  and  other  purposes,  must, 
frequently,  entrust  others  with  the  possession  of  them,  and 
the  affairs  of  men  could  not  be  conducted  unless  they  could 
do  so  with  safety.  So  long  as  the  possession  of  the  goods 
is  not  accompanied  with  some  indicia  of  ownership,  or  of 
right  to  sell,  the  possessor  has  no  more  power  to  divest  the 
owner  of  his  title,  or  to  affect  it,  than  a  mere  thief.  Here 
the  defendant  could  have  inquired  into  the  title  of  Smith 
before  he  took  the  rubber  in  pledge,  and  his  loss  is  due 
not  to  any  wrong,  neglect  or  misplaced  confidence  of  the 
plaintiff,  but  to  his  own  neglect  and  abused  confidence.  Smith 
having  received  the  goods  for  delivery  to  the  Goodrich  com- 1 
pany  could  no  more  pledge  them  than  a  common  carrier,  a  I 
depositary,  a  bailee  to  do  some  work  upon  them,  or  a  mere  i 
servant  He  had  no  general  agency,  but  his  power  was  limited 
to  the  special  purpose  for  which  the  rubber  was  given  into  his 
possession.     A  valid  contract  of  sale  having  been  made  bind- 
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ing  upon  the  plaintiff,  he  was  not  bound  to  make  delivery 
through  his  broker,  but  he  could  have  delivered  the  rubber 
through  any  other  agent ;  and  no  one  will  claim  that  if  the 
rubber  had  been  put  into  the  possession  of  a  mere  agent  (not 
the  broker)  for  deHvery,  a  purchase  from  sucli  agent  would 
havp  divested  the  plaintiff  of  his  title. 

A  little  more  may  be  said  to  show  that  Smith  obtained  no 
title  to  the  rubber.  There  is  no  real  evidence  that  it  was 
intended  by  him  or  the  plaintiff  that  he  should  have  the  title. 
He  solicited  of  the  plaintiff  the  right  to  act  as  his  broker.  He 
delivered  to  the  plaintiff  a  bought  not«  showing  that  the 
rubber  was  sold  in  his  name  and  as  his  property ;  and  if  the 
transaction  had  been  real  he  would,  according  to  the  previous 
custom  and  his  understanding  with  the  plaintiff,  have  given 
the  purchaser  a  sold  note  indicating  a  sale  on  account  of  his 
principal  without  writing  therein  the  principaFs  name.  Thus 
he  w^ould  have  brought  the  seller  and  buyer  together,  and 
Vj^ould  have  made  a  contract  of  sale  binding  upon  them, 
incurring  no  respon^^ibility  himself  but  that  of  broker.  (Soutfi- 
weU  V.  Bowditeh,  L.  R.  [1 C.  P.  Div.]  374).  He  obtained  the 
delivery  order,  not  to  deliver  rubber  upon  his  contract,  but  upon 
plaintiff's  contract.  He  consulted  the  plaintiff  about  taking 
the  rubber  back  from  the  Goodrich  company,  and  obtained 
his  consent  therefor.  He  subsequently  professed  to  store  it 
in  plaintiff's  name,  and  at  all  times  subsequently  professed 
to  the  plaintiff  to  deal  with  and  treat  it  as  his.  Clearly, 
beyond  any  question,  the  plaintiff  and  Smith  understood  that 
the  title  to  the  rubber  was  in  the  plaintiff  and  never  in  Smith ; 
and  without  the  intention  of  one  or  both  of  them  it  could 
not  pass  from  the  plaintiff  to  Smith.  The  entries  upon  the 
plaintiff's  books  in  reference  to  the  rubber  were  mere  matters 
of  bookkeeping,  having  no  reference  to  the  title  to  the  rubber, 
but  merely  to  the  proceeds  which  were  expected  to  reach 
plaintiff's  hands  through  Smith  as  his  broker. 

We  have  given  careful  attention  to  the  exhaustive  and 
learned  brief  of  the  counsel  for  the  defendant,  and  while  this 
case  is  not  free  from  some  difficulty,  we  are  constrained  to  hold 
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that  it  was  properly  disposed  of  below,  and  that  the  judgment 
there  should  be  affirmed,  with  costs. 

All  concur,  on  the  ground  that  there  was  a  common-law 
larceny,  except  Kuger,  Ch.  J.,  Peckham  and  Gray,  JJ., 
dissenting. 

Judgment  affirmed. 


S.   Skiddy   Cochran  et  al.,   Respondents,    v.    William   A.     ^^g       28 
Wiechers,  Impleaded,  etc..  Appellant.  119  899 

155  151 
Under  the  provision  of  the  act  of  1875,  providing  for  tlie  organization  of 
certain  business  corporations  (§  87,  chap.  611,  Laws  of  1875),  which  makes 
the  stockholders 'Mn  limited  liability  companies"  individually  liable 
"  to  an  amount  equal  to  the  amount  of  stock  held  by  them  respectively  " 
for  all  the  debts  of  the  company,  until  the  whole  amount  of  capital 
stock  has  been  paid  in  and  a  certificate  thereof  made  and  recorded,  the 
liability  so  imposed  is  not  penal,  but  is  in  the  nature  of  a  contract 
obligation,  and  so  it  survives  the  death  of  a  stockholder,  and  continues 
against  his  personal  representatives.  The  statutory  obligation  which 
the  stockholder  assumes  when  he  becomes  such,  is  inherent  in,  and 
becomes  part  of  every  contract  made  by  the  corporation  with  the  creditors 
prior  to  the  time  that  the  certificate  required  is  filed. 

(Argued  January  27,  1890 ;  decided  February  25,  1890.) 

Appeal  from  an  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  July  9,  1889, 
which  reversed  an  order  of  Special  Term,  denying  a  motion  to 
revive  an  action  against  tlie  executors  of  the  defendant  William 
A.  Wiechers,  and  granted  tlie  motion. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Henry  Schhntt  for  appellants.  The  cause  of  action  set  out 
in  the  complaint  does  not  survive  against  the  executors  of 
Wiechers.  (Laws  of  1875,  chap,  nil,  §  37.)  This  action,  so 
far  as  it  affects  Wiechei*s,  is  a  i)enal  action.  {Bank  of  Cali- 
fomia  V.  Collins^  5  Ilun,  209  ;  EanUrhj  v.  Barher^  65  N.  Y. 
252,  255 ;  Reynolds  v.  Mason ^  54  How.  Pr.  213 ;  Stokes  v. 
Stichiey,  96  N.  Y.  323  ;  State  v.  Starkweather,  8  J.  &  S.  400 ; 
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Abb.  Dig.  79  ;  Wait  on  Insol.  Corp.  §  565  ;  Irvine  v.  McKeaUj 
23  Cal.  472 ;  Erriclcmti  v.  Nemdth,  86  Mass.  233 ;  Ilalsey  v. 
McClemi,  94:  id.  442;  Andrews  v.  CaU<ind€)\  30  id.  490; 
Ripley  V.  Sampson^  27  id.  372 ;  Dane  v.  D.  M.  Co,^  80  id. 
488 ;  Vincent  v.  Sands^  42  Abb.  Pr.  235 ;  Gregory  v.  G, 
Bank,  3  Col.  332 ;  V.  W.  P.  Co.  v.  Beecher,  26  Hun,  52.) 
There  is  no  authority  in  this  state  that  liolds  that,  on  the  sanie 
facts  as  those  of  the  case  at  bar,  the  liability  sought  to  be 
enforced  is  not  in  the  nature  of  a  penalty.  {Jessup  v.  Carnegie^ 
80  N.  Y.  441.) 

Henry  D,  IlotehhUs^  for  respondents.  There  are  two  dis- 
tinct liabilities  of  the  stockholders  set  forth  in  the  complaint, 
and  both  causes  of  action  survive.  {BarUett  v.  Drew^  57 
N.  Y.  587 ;  Bogwrdus  v.  R,  M,  Co.^  7  id.  147 ;  Cook  on  Stock- 
holders, §  218;  77  N.  Y.  33;  Coming  v.  McCnUmigh^  1  id. 
47 ;  Story  v.  Furman^  25  id.  214 ;  Lowry  v.  Inman^  46  id. 
119  ;  ^\il€8  V.  Suydam,  64  id.  173 ;  Flmh  v.  Cmin.,  109  U.  S. 
371.)  The  liability  is  not  penal,  but  is  one  on  contract,  and  so 
survives  as  against  representatives  of  a  deceased  stockholder. 
{Bailey  v.  IloUister,  26  N.  Y.  112;  Chase  v.  Lord,  77  id.  1 ; 
6  Abb.  [N.  C]  258 ;  Richmond^  v.  Irons,  121  U.  S.  27.)  The 
fact  that  the  action  of  Reid  v.  Wieehers  is  pending  does  not 
affect  the  present  case.     {Pfohl  v.  Simpson,  74  N.  Y.  137.) 

O'Brien,  J.  The  plaintiffs  are  judgment  creditors  of  the 
American  Opera  Company,  Limited,  a  domestic  corporation 
formed  under  chapter  611  of  the  Laws  of  1875,  for  the 
incorporation  of  business  corporations  with  limited  liability. 
The  capital  stock  of  the  company  was  fixed  at  $500,000,  only 
$148,000  of  which  was  ever  paid  in,  and  no  certificate  that 
the  capital  stock  liad  been  paid  in  has  ever  been  made  or 
recorded  as  prescribed  by  the  statute  under  which  the  com- 
pany was  incorporated. 

The  plaintiffs' action  is  in  the  nature  of  a  creditor's  suit  to 
settle  the  affairs  of  the  American  Opera  Company,  Limited, 
and  distribute  its  assets,  as  well  as  the  proceeds  of  the  stock- 
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holders  individual  liability  among  the  company's  creditors. 
{Pfohl  V.  Si?/ipso/i,  74:  N.  Y.  137.)  The  complaint  alleges 
the  incorporation  of  the  company,  the  amount  of  its  capital 
stock,  the  amount  paid  in  as  above  stated,  and  the  fact  that  no 
certificate  of  the  company  had  been  made  or  filed  as  required 
by  the  statute. 

Numerous  persons  have  been  joined  as  defendants  with  the 
opera  company,  as  to  whom  it  is  alleged  that  they  are  either 
creditoi's  or  stockholders  of  the  company,  and  among  these 
William  A.  Wiechers  w^as  named  as  a  defendant,  as  to  whom 
it  was  claimed  that  he  was  a  stockholder  holding  twenty-five 
sliares  of  the  stock  of  the  company.  It  is  also  alleged  in  the 
complaint  that  several  of  the  parties  defendant,  who  were 
stockliolders,  were  indebted  to  the  company  for  their  stock. 
This  allegation  is  general,  and  the  particular  pereons  claimed 
to  be  so  indebted  are  not  named.  Wiechers  was  served  with 
the  complaint  and  appeared  and  answered.  On  or  about 
December  14,  1888,  he  died,  leaving  a  last  w-ill  and  testament 
wherein  he  appointed  executors.  The  will  lias  been  admitted 
to  probate  by  the  surrogate  of  New^  York  county,  and  letters 
testamentary  issued  to  the  executors  who  have  qualified  and 
taken  upon  themselves  the  execution  of  the  trust. 

After  the  death  of  Wiechers  tlie  plaintiffs  applied  to  the 
Special  Tenn  to  revive  and  continue  the  action  against  the 
execut<^)r8,  and  the  Special  Term  denied  the  motion,  upon  the 
ground  that  the  cause  of  action  stated  in  the  complaint  against 
the  deceased  was  of  a  penal  character  and  did  not  survive. 
Upon  apj^eal  to  the  General  Term  from  this  order  it  was 
reversed  and  the  court  directed  that  the  action  be  revived  and 
continued  against  the  executors  of  Wiechei-s,  and  that  the 
plaintiflEs  have  leave  to  serve  a  supplemental  summons  and 
complaint  on  the  executors.  From  the  order  of  re\'ei*sal  the 
executors  have  appealed  to  this  court. 

The  cause  of  action  stated  in  the  complaint  against  the 

stockholders  is  two  fold.     Fii*st,  it  is  alleged  that  many  of 

them  are  indebted  to  the  company  for  their  capital  stock,  and 

second,  that  as  the  capital  stock  was  never  fully  paid  in  and 
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no  certificate  thereof  ever  made  or  filed,  the  defendants  who 
were  stockholders  are  liable  for  its  debts  to  the  extent  of  their 
«tock.  The  question  is  whether  a  liability  of  this  character 
on  the  part  of  a  stockholder  to  the  creditors  of  a  corporation 
survives. 

If  the  liability  is  penal  in  its  nature  it  is  conceded  that  it 
does  not  survive,  while  if  the  liability  is  in  the  nature  of  a 
contract  obligation  it  is  conceded  that  it  does. 

The  provisions  of  the  statute  of  1875  upon  which  this 
action  is  based,  so  far  as  the  stockholders  are  concerned,  is  as 
follows :  **  In  limited  liability  companies  all  the  stockholders 
•shall  be  severally  and  individually  liable  to  the  creditors  of 
the  company  in  which  they  ^  are  stockholders  to  an  amount 
■ecpial  to  the  amount  of  stock  held  by  them  respectively,  for 
all  debts  and  contracts  made  by  such  company,  until  the  whole 
amount  of  capital  stock  fixed  and  limited  by  such  company 
has  been  paid  in,  and  a  certificate  thereof  has  been  made  and 
recorded  as  hereinafter  prescribed." 

We  think  the  liability  created  by  this  statute  survived  the 
death  of  the  stockholder  and  continues  against  the  executors. 

It  is  not  like  the  liability  of  a  trustee  for  neglecting  to  make 
a  report,  or  for  declaring  dividends  out  of  capital  stock,  or  acts 
of  a  kindred  character.  These  are  breaches  of  duty  on  the 
part  of  tlie  managing  agents  of  the  corporation  for  which  the 
statute  has  made  them  liable,  and  this  liability  cannot  be  said 
to  rest  upon  or  grow  out  of  a  contract.  The  liability  of  a 
stockholder  in  the  present  case  is  different.  Upon  becoming 
the  owner  of  the  stock  he  voluntarily  assumes  the  obligations 
imposed  by  the  statute,  and  the  creditors  of  the  corporation 
who  trust  it,  may  be  said  to  do  so  upon  the  faith  of  the  statute 
which  is  part  of  tlie  contract.  The  statutory  obligation  is 
inherent  in  and  forms  a  part  of  every  contract  that  the  cor- 
poration makes  with  creditors  prior  to  the  time  that  the  certifi- 
cate required  by  the  statute  is  filed. 

In  Loiory  v.  Inman  (46  N.  Y.  119),  Allen,  J.,  stated  the 
principle  (125,  126),  as  follows:  "A  pereonal  liability  of 
stockholders  for  the  debts  of  a  coq>oration,  in  virtue  of  the 
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charter,  is  not  in  the  nature  of  a  penalty  or  forfeiture,  and 
does  not  exist  solely  as  a  liability  imposed  by  statute.  It  is 
not  enforced  simply  as  a  statutory  obligation,  but  is  regarded 
as  voluntarily  assumed  by  the  act  of  becoming  a  stockholder. 
By  such  acts  he  assents  to  be  bound,  or  that  his  property  shall 
be  charged  with  debts  of  the  corporation,  to  the  extent  and  in 
the  manner  prescribed  by  the  act  of  incorporation." 

In  Wiles  v.  Suydam  (64  N.  Y.  173)  it  was  sought  to  hold 
the  defendant,  as  a  stockholder  in  a  manufacturing  company, 
on  his  liability  under  section  10  of  the  act  of  1848,  chapter  40, 
a  section  which,  in  substance,  is  almost  identical  with  the  one 
now  under  consideration,  and  also,  as  a  trustee,  on  his  liability 
for  all  the  debts,  because  of  a  failure  to  tile  a  report.  A 
demurrer  on  the  ground  of  the  improper  joinder  of  causes  of 
action  was  sustained.  The  court,  distinguishing  between  the 
two  kinds  of  liability,  said  (Church,  Ch.  J.) :  "  The  cause  of 
action  against  the  defendant  as  a  stockholder  consists  of  the 
debt  and  the  liability  created  by  statute  against  stockholders 
when  the  stock  has  not  been  paid  in  and  a  certificate  of  that 
fact  recorded.  *  *  *  The  first  cause  of  action  against  the 
defendant  as  a  stockholder  is  an  action  on  contract.  The  six 
years'  statute  of  limitations  applies.  The  defendant  is  entitled 
to  contribution." 

The  liability  of  Wiechers,  therefore,  being  in  the  nature  of 
a  contract  obligation,  it  survived  his  death,  and  the  action  can 
be  continued  against  his  personal  representatives. 

In  Bailey  v.  UoUister  (26  N.  Y.  112)  the  cpurt  expressly 
recognized  this  principle.  Gould,  J.,  said  :  "  It  will  be  con- 
ceded that  when  a  stockholder  in  any  corporation  dies,  his 
estate  succeeds  him  in  the  title  to,  and  the  rights  in,  the  stock 
he  held.  Of  necessity,  it  must  take  that  title  and  those  rights 
subject  to  any  liability  then  existing  upon  them ;  and  so  long 
as  the  estate  is,  by  operation  of  law,  the  holder  of  such  stock, 
it  must  become  responsible  for  any  obligations  accruing  dur- 
ing that  time  which  the  law  may  impose  upon  any  holder 
of  the  stock  as  such.  .Such  liability  proceeds,  not  from 
any  new  contract  made  by  or  on  behalf  of  the  estate,  but  is 
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inherent  in  tlie  property  itself.  *  *  *  Or,  calling  it  a 
contract  liability,  it  arises  out  of  a  contract  made  by  the  stock- 
holder, and  binding  his  personal  representatives  as  it  bound 
him,  as  long  as  the  relation  of  stockholder  existed." 

The  liability  of  the  estate  of  the  deceased  stockholder  under 
tlie  statute  is  so  well  established,  upon  principle  and  authority, 
that  further  discussion  is  unnecessary.  (C/uMe  v  Lo'rdj  77 
N.  Y.  1;  Fhsh  v.  Conn,  109  U.  S.  371;  Uiohinond  v. 
Irons,  121  id.  27.) 

The  order  of  the  Special  Term  denying  the  motion  to  revive 
and  continue  the  action  against  tne  executors  was  properly 
reversed  by  the  General  Term,  and  its  order  ol  reversal  should 
be  affirmed,  with  costs. 

All  concur. 

Order  affirmed. 


AViLLiAM  J.  W.  FiNLAY,  Appellant,  v.  Richard  B.  Chapmax, 

Kespondent. 

The  granting  or  withholding  of  an  onlcr  of  discovery,  is  a  matter  within 
the  discretion  of  the  Supreme  (.'ourt,  and  its  decision,  based  upon  the 
merits  of  the  application,  is  not  reviewable  here. 

(Argued  January  27,  1890;  decided  February  25,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
(  ourt  in  the  third  judicial  department,  made  September  0, 
1SS9,  which  affirmed  an  order  of  Special  Term  denying  an 
application  by  plaintiif  for  the  inspection  of  defendant's  private 
hooks  of  account. 

The  material  facts  are  stated  in  the  opinion. 

Louis  Ilashrouch  for  appellant.  The  plaintifFs  riglit  to  a 
discovery  and  inspection  of  the  defendant's  books  and  papers 
is  based  on  the  fact  that  the  plaintiff  is  a  cestui  qve  trust  seek- 
ing to  compel  his  trustee  to  account  foi*  the  tnist  estate.  In 
such  cases  the  cestui  qtie  trust  has  the  right  to  an  inspection 
of  all  books  of  the  trustee,  which  refer  to  the  trust,  even  thougli 
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they  be  the  private  books  of  the  trustee.  (Peiry  on  Trusts 
[3d  ed],  §§  821,  822;  2  Lewin  on  Trusts,  860;  Story  on 
Equity,  §§  462,  465 ;  Ifanley  v.  Broumki/,  11  Abb.  [N.  C] 
123;  Duff  V.  Hutehimmi,  19  Wkly.  Dig.  20;  Mart  me  v. 
AlhrOy  26  Hun,  659;  Zimmei^jmm  v.  Dieckerhoff^  12  N.  Y. 
S.  E.  G13;  Ahlymeyer  v.  lleahj^  Id.  677;  Lefei^ts  v.  Bmmj)- 
ton^  24  How.  Pr.  257.)  It  may  be  said  that  the  j:  reduction 
and  discovery  of  these  books  cannot  be  compelled,  because 
they  would  tend  to  convict  the  defendant  Chapman  of  a  crime, 
and  are,  therefore,  privileged.  But  this  objection  is  not  sound. 
{Duffy,  Hutchinson,  19  Wkly.  Dig.  20.) 

John  M,  KeUoijg  for  respondent.  The  Court  of  Appeals  will 
not  review  an  order  of  the  General  Term  resting  in  discretion, 
((.'ode  Civ.  Pro.  §  190,  subd.  2;  Cunard  v.  Francklyn,  111 
X.  Y.  511 ;  Clyde  v.  Rogers,  87  id.  028  ;  StUlwell  v.  Priest^ 
85  id.  649 ;  Liverrnore  v.  Bainhrldge,  56  id.  72 ;  Glenney  v. 
StedweU,  64  id.  120;  Jlowell  v.  Mills,  53  id.  322;  Milh  v. 
Davis,  Id.  349 ;  Jenkins  v.  Putnmn,  106  id.  272,  276 ; 
Code  Civ.  Pro.  $$,^  803,  804,  805,  807,  873.)  The  books  nmst 
be  shown  to  contain  material  evidence.  {Broionell  v.  Nat. 
Bank,  20  Hun,  517  ;  Davis  v.  Dunhant,  13  How.  Pr.  425; 
Midler  v.  I^ry,  62  Hun,  123  ;  Chnrehman  v.  Merritt,  51  id. 
375 ;  G.  C.  M,  Co,  v.  Sutro,  24  K.  Y.  S.  K.  1005 ;  Walker 
V.  G.  Bank,  45  Barb.  39  ;  3lott  v.  CI,  Co,,  52  How.  Pr.  148 ; 
Stichter  v.  TilUyujhast,  43  Hun,  95  ;  ^Y,  C.  S,  Bank  v.  Breck£tt, 
31  Hun,  435 ;  Crook  v.  Corhin,  23  id.  176  ;  Beach  v.  Mayor, 
etc.,  14  id.  79 ;  Menjuelle  v.  C,  Bank,  7  Robt.  77  ;  Cassord 
V.  Hinnian,  6  Duer,  695;  B,  Ins,  Co.  v.  Pierce,  7  Hun,  236; 
K.  E.  I.  Co.  V.  X.  Y,  Z.  t&  T,  Co,,  55  How.  Pr.  351 ;  Chapin 
V.  Thompscm,  16  Hun,  329  ;  McAllister  v.  Pond,  15  How.  Pr. 
299 ;  Code  Civ.  Pro.  §  803.)  The  executor  paid  to  the  estate 
full  legal  interest  upon  all  advances  taken  by  him,  and  the  prin- 
cipal has  been  fully  repaid.  Plaintiff  can  gain  no  benefit  from 
the  use  of  such  moneys  in  any  event,  unless  he  shows  affirm- 
atively that  greater  profits  than  legal  interest  were  received. 
{MuUer  v.  Levy,  52  Hun,  123.)    li.  B.  Chapman,  the  debts  of 
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the  estate  being  paid,  had  the  right  under  the  will  to  take  pay- 
ments or  advancements  on  his  share  of  the  estate.  He  owned 
one-half  of  the  estate,  was  the  party  to  make  the  divisions  and 
had  the  power  to  make  tliem  from  time  to  time,  and  he  used 
only  his  own  money.  {Palmer  v.  Kingsford^  112  K.  Y.  337, 
352,353,354;  Morris  v.  Kent,  2  Ed.  Ch.  175;  Kediield 
on  Surrogates  [2d.  ed.],  434 ;  Livmg8to7i<i  v.  NewMrh,  3  Johns. 
Ch.  312 ;  2  Redfield  on  Wills,  116, 120, 121 ;  CUrTc  v.  TvfU, 
5  Pick.  337 ;  Wheelwright  v.  Wheelwright,  2  Ked.  Sr.  Pr. 
500 ;  SpruiU  v.  Canno)i,  2  Dev.  &  B.  Eq.  Cas.  400 ;  4  Paige, 
110.)  The  general  guardian  of  the  infants  assented  to  and 
was  a  party  to  the  advances  or  so-called  loans.  The  act  was 
not  unlawful,  as  no  better  security  could  be  obtained,  and  it 
was  beneficial  to  the  estate.  The  guardian  had  power,  under 
the  circumstances,  to  assent  and  agree  to  the  acts,  and  the 
settlements,  with  him  and  between  him  and  his  wards  are  bind- 
ing, especially  after  the  elapse  of  about  twenty  years  since  the 
settlements.  (J/7/Z  v.  Iloffman,  92  N.  Y.  182;  Stonj  v.  Day- 
ton, 22  Ilun,  450 ;  In  re  IFynes,  105  N.  Y.  560 ;  Butterjield 
V.  Cowin-g,  112  id.  486;  Wnef<toff  v.  (?,  Z.  Ins.  Co,,  107  id. 
580;  Chapman  \.  Tiblyitts,  S3  id.  289;  Crahv.  Young,  92  id. 
6(^ ;  In  re  Nihs,  113  id.  547,  556,  558.)  The  settlements  and 
decrees  before  the  surrogate  are  a  final  determination  and  con- 
clusive evidence  that  the  defendant  has  been  charged  with  all 
the  interest  he  should  be  charged  with,  and  while  they  stand 
are  a  bar  to  questioning  the  matters  settled  by  them.  (Code 
Civ.  Pro.  §  2742  ;  2  R.  S.  94,  §  65  ;  StiUs  v.  Burch,  5  Paige 
Ch.  132;  Denton  v.  Sanford,  103  N.  Y.  607;  Broion  v. 
Brown,  52  Barb.  217 ;  In  re  Ilawley,  100  X.  Y.  206  ;  In  re 
TiUen,  98  id.  435 ;  Hilland  v.  Ba^xter,  98  id.  614 ;  In  re 
Hood,  90  id.  514 ;  Ellsworth  v.  Hinton,  47  Hun,  625 ;  Day-. 
ton's  Sur.  Prac.  543,  544 ;  Pomeroy's  Eq.  Jur.  §  820.)  All  of 
the  said  alleged  loans  or  advances  took  place  more  than  ten 
years  prior  to  the  commencement  of  this  action,  except  two 
items,  and  the  use  which  was  made  of  those  items  was  proved 
by  the  plaintiff,  by  the  witness  Frank  Chapman,  and  the  evi- 
dence shows  no  profits  derived  from  them.     The  Statute  of 
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Limitations  is  pleaded  in  the  answer.  {IluhheU  v.  Medbury^ 
53  N.  Y.  100 ;  Price  v.  Mxilfm^l,  107  id.  305 ;  Lammier  v. 
Stoddard,  103  id.  672  ;  Carr  v.  Thompson,  87  id.  160 ;  Har- 
rington V.  E.  C.  S,  Banh,  101  id.  257 ;  Angell  on  Lim.  §§  25, 
187 ;  Pomeroy's  Eq.  Jur.  §  820 ;  In  re  Niles,  113  K  Y.  549, 
556-558 ;  1  Story's  Eq.  Juris.  §  64;  2  id.,  §  1520  ;  Kerr  on 
Fraud  &  Mistake,  303-312  ;  Lewin  on  Trusts,  495,  §  12;  95 
U.  S.  160  ;  15  Fed.  Eep.  753 ;  Bal-er  v.  Bead,  18  Beav.  398 ; 
In  7'e  Lord,  78  K.  Y.  109.)  The  books  are  privileged  and  the 
court  should  not  compel  an  inspection  of  them.  The  plaintiff 
seeks  a  forfeiture  of  defendant's  property  and  oflSce.  (Code 
Civ.  Pro.  §  837  ;  Andrews  v.  Frinre,  31  Hun,  33  ;  Y,  T.  Co. 
V.  Brown,  27  id.  248;  Anable  v.  AnahU,  24  How.  Pr.  92; 
Opdyke  v.  Marble,  44  Barb.  64 ;  Byass  v.  Sullivan,  21  How. 
Pr.  50.)  Courts  will  regard  trustees  leniently  when  it  appears 
they  have  acted  in  good  faitli,  and  if  no  improper  motive 
can  be  attributed  to  them  the  courts  have  even  excused  ai> 
apparent  breach  of  trust  unless  the  negligence  is  very  great. 
{Crabb  V.  Ymtng,  92  N.  Y.  ^^^,) 

O'Brien,  J.  This  action  is  brought  by  the  plaintiff  as 
assignee  of  a  residuary  legatee  and  devisee  of  Augustus  Chap- 
man, deceased,  against  the  defendant  Kichard  B.  Chapman,  as 
the  sole  surviving  executor  and  trustee  under  the  will,  to  set 
aside  certain  conveyances  of  real  property  belonging  to  the 
estate,  alleged  in  the  complaint  to  have  been  fraudulent,  and 
for  an  accounting  of  the  profits  and  use  of  the  estate  moneys, 
and  for  otlier  pui-poses,  the  action  being  very  broad  in  its 
general  scope  and  purpose. 

After  issue  joined,  tlie  case  was  referred  and  partially  tried. 
During  the  trial  the  defendant  became  seriously  ill,  and  it 
is  alleged  and  seems  to  be  conceded  by  both  parties  tliat  there 
is  no  hope  of  examining  him  further  as  a  witness.  But  the 
general  account-books  and  bank  pass-book  in  which  the  defend- 
ant kept  the  accounts  relating  to  the  estate  of  which  he  was  the 
executor  seems  to  have  been  produced  upon  the  trial,  and  an 
examination  of  their  contents  made  on  the  part  of  the  plaintiff. 
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After  the  illness  of  the  defendant,  the  plaintiff  made  an 
application  at  Special  Term  to  compel  the  defendant  to  pro- 
duce and  discover  to  the  plaintiff  certain  of  his  individual  and 
private  books  of  account,  demanding  that  the  court  order  them 
to  be  delivered  to  a  referee  with  the  right  to  the  plaintiff  to 
inspect  the  same  and  take  copies  thereof.  On  the  part  of  the 
defendant,  affidavits  were  read  at  tlie  Special  Tenn  whereby 
it  was  attempted  to  show  that  the  discovery  was  unreasonable 
or  unnecessary.  After  hearing  the  parties  the  Special  Term 
denied  the  application  and,  the  order  having  been  affirmed  by 
tlie  General  Term,  the  plaintiff  appeals  to  this  court. 

Whether  the  application  ought  to  have  been  granted  rested 
in  the  sound  discretion  of  the  court  at  Special  Term.  The 
General  Term  had  power  to  review  the  exercise  of  that  dis- 
cretion, and  to  reverse  the  order  if  it  was  of  the  opinion  that 
the  merits  of  the  motion  were  of  such  a  character  as  to  require 
the  granting  of  the  application. 

We  think  that  the  controversy  must  end  with  the  decision 
of  the  General  Term.  The  granting  or  withholding  of  the 
order  for  discovery  was  a  matter  of  practice,  subject  to  the  dis- 
cretion of  the  Supreme  Court,  and  this  court  has  no  power  to 
review  such  an  order.  (Code,  §  190;  Clyde  v.  liogei^^  87 
K.  Y.  625 ;  StUwell  v.  Priest,  85  id.  649 ;'  Jenhins  v.  Put- 
nam, 106  id.  272-276  ;  Glenney  v.  Stedwell,  64  id.  120-128.) 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 


Frank  W.  Colwell,  as  Keceiver,  etc.,  Respondent,  v.  The 
Garfield  National  Bank,  Appellant, 

A  court  of  original  jurisdiction  has  not  power,  before  judgment  in  an 
action  in  which  a  receiver  ])€ndente  lite  liad  been  appointed  on  the  appli- 
cation of  the  plaintiff,  to  make  an  order  continuing  the  receivership, 
after  judgment  shall  have  been  rendered,  during  the  pendency  of  any 
appeal  which  may  be  taken  therefrom. 

In  cases  where  the  provisions  of  the  Code  of  Civil  Procedure,  in  wjference 
to  the  appointment  of  receivers  (§  713)  are  appUcable,  and  they  furnish 


1890.]  CoLWELL  u  G.  N.  Bank.  409 


statement  of  case. 


an  adequate  remedy,  the  power  of  the  court  is  limited  by  that  section, 
and  it  must  proceed  in  the  manner  therein  provided,  otherwise  its  orders 
will  be  void. 

Tt  seenis  the  court  may  appoint  a  receiver  after  judgment,  and  pending  an 
appeal,  although  the  judgment  denies  relief  to  the  plaintiff;  but  the 
Code  contemplates  that  such  application  will  be  made  upon  the  whole 
case,  including  the  adverse  judgment,  and  does  not  permit  the  order  to 
be  made  in  anticipation  of  the  judgment. 

Accordingly  hekJ,  where  after  trial  and  a  decision  adverse  to  plaintiff  in  an 
action  in  which  a  receiver  jkmdfnte  lite  had  been  appointed,  but  before 
judgment,  an  order  was  granted  continuing  the  receivership  until  after 
the  decision  of  any  appeal  from  the  judgment,  that  the  receiver  had  no 
authority  after  the  entry  of  judgment  to  bring  an  action  to  recover  a 
claim,  a  part  of  the  assets  in  his  hands  as  receiver;  and  wiiere  the  facts 
appeared  in  the  complaint  in  such  an  action,  that  it  was  a  good  ground 
for  a  demurrer. 

(Argued  January  27,  1890;  decided  February  25,  1890.) 

Appeal  from  judginent  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county'  of  New  York,  entered 
upon  an  order  made  January  7,  18S9,  which  affirmed  a  judg- 
ment in  favor  of  plaintiflE  entered  upon  an  order  overruling  a 
demurrer  to  the  complaint. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion.  *  • 

Zom^  O.  Va7i  Daren  for  appellant.  The  power  of  the  court 
to  appoint  a  receiver  has  been  defined  bj^  the  legislature,  and 
there  remains  no  power  in  the  Supreme  Court  by  which  an 
unlimited  discretion  can  be  exercised.  (Code  ('iv.  Pro.  §  713; 
13  Abb.  Pr.  6 ;  (U5  X.  Y.  127 ;  Peojyle  e,v  reL  v.  Bowe,  81  id. 
43;  Dnsenhury  v.  KeUeij,  85  id.  38S.)  The  court  l)elow 
erred  in  appointing  plaintiff  receiver.  {Ftryusoii  v.  Crawford^ 
70  N.  Y.  254.) 

William  B,  ElJhcm  for  respondent.  The  moneys  in  defend- 
ant's hands  to  the  credit  of  the  estate  of  Joseph  Colwell, 
decea.sed,  or  the  executors  or  trustees  of  or  under  his  last  will 
and  testament,  were  not  applicable  to  the  payment  of  the 
defendant's  claim  against  Ilepworth  or  Ilepworth  &  Co. 
SicKELs— Vol.  LXXIY.        52 
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{Stewart  v.  Robinson,  21  Abb.  [N.  C]  63.)  The  entry  of 
judgment  in  flie  suit  of  Stewart  v.  Robinson,  even  had  no 
order  been  entered  expressly  continuing  the  receivership,  would 
not,  ipso  facto,  determine  the  plaintiff's  powers  as  receiver. 
(Beach  on  Receivers,  §  799 ;  Cook  v.  Findlay,  60  How.  Pr. 
375  ;  Whiteside  v.  PrendergasL  2  Barb.  Ch.  472  ;  Ireland  v. 
NiehoU,  9  Abb.  Pr.  [N.  S.]  71 ;  K.  N,  Z.,  etc.,  Co.  v.  David- 
S071,  13  Mo.  App.  561 ;  Beverly  v.  Brooke,  4  Gratt.  220.)  The 
court  did  not  err  in  continuing  the  receiversliip  after  judg- 
ment. (Beach  on  Receivers,  §  799 ;  Whiteside  v.  Rretider- 
gast,  2  Barb.  Ch.  472 ;  Ireland  v.  Nichols,  9  Abb.  Pr.  [N.  S.] 
73.)  The  Code  of  Civil  Procedure  authorizes  the  appoint- 
ment of  a  receiver  pending  appeal.  (Code  Civ.  Pro.  §  713, 
subd.  3.)  The  validity  of  the  orders  appointing  or  continuing 
the  receivership  cannot  be  attacked  in  this  action.  {Atty.-Gen. 
V.  G.  M.  Z.  Ins,  Co.,  77  N.  Y.  275;  Sinith  v.  Danzig,  64 
IIow.  Pr.  329 ;  Beach  on  Receivers,  §  701 ;  Edrinyton  v. 
Pridham,  65  Tex.  612;  Jf.  T.  Co.  v.  P.,  etc.,  R.  R,  Co.,  29 
Fed.  Rep.  732 ;  Ri7in  v.  A.  F.  Ins.  Co.,  59  N.  Y.  143.)  The 
order  continuing  the  receivership  continued  him  in  all  the  power 
and  authority  given  the  receiver  by  the  order  appointing  him. 
{Rockwell  V.  Farrell,  45  N.  Y.  166.)  , 

Andrews,  J.  The  denmrrer  raises  tho  question  as  to  the 
power  of  the  court  of  original  jurisdiction,  before  judgment 
in  an  action  in  which  a  receiver  pendente  lite  has  been 
appointed  on  the  application  of  the  plaintiffs,  to  make  au 
order  continuing  tlie  receivership  after  judgment  shall  have 
been  rendered,  during  the  pendency  of  any  appeal  which 
may  be  taken  therefrom  to  the  Supreme  Court  or  to  this 
court. 

The  complaint  shows  that  an  action  was  conunenced  by 
James  and  George  Stewart,  claiming  to  be  creditors  of  the 
Urm  of  Ilepworth  &  Co.,  of  which  one  Colwell  was  a  mem- 
ber, against  Ilepworth,  the  surviving  partner,  and  the  execu- 
tors of  Colwell,  to  sequcHtrate  tlie  estate  of  Colwell  and  charge 
it  with  a  debt  contracted  after  the  deatli  of  Colwell  by  Hep- 
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worth  in  the  name  of  Hepwortli  &  Co.,  in  favor  of  the 
Stewarts,  on  the  ground  that  by  the  partnership  agreement 
the  partnership  business  was  to  be  continued  after  the  death 
of  either  partner,  for  the  joint  benefit  of  the  surviving  part- 
ner and  the  estate  of  the  deceased  partner,  and  that  the 
estate  of  Colwell  was  liable  for  the  debt  of  the  Stewarts. 
The  case  was  decided  in  this  court  adverselv  to  the  Stewarts 
in  115  N.  Y.  328.  The  complaint  in  the  present  action 
further  shows  that  after  the  trial  of  the  action  of  tlie  Stewarts, 
but  before  any  decision  was  made  or  rendered,  a  receiver 
pendente  lite  was  appointed  therein  by  the  judge  before 
whom  the  trial  was  pending,  on  the  application  of  the  plain- 
tiffs therein  and  with  the  assent  of  two  of  tlie  then  executors 
of  Colwell,  the  third  executor  opposing  the  appointment. 
The  order  purported  to  vest  in  the  receiver  all  the  property 
and  estate,  real  and  personal,  of  Colwell  in  the  possession  of, 
or  under  tlie  control  of  his  executors  and  trustees  under  his 
will,  with  power  to  collect  all  debts  and  demands  due  or  to 
become  due  to  the  estate  of  Colwell,  to  retain  and  pay  counsel, 
and  generally  investing  the  receiver  with  full  power  to  take 
possession  of  and  manage  the  estate,  s''bject  to  the  order  of 
the  court.  This  original  order,  dated  February  4,  1888,  was 
followed  by  another  order  dated  Febniary  25, 1888,  made  by 
the  same  judge,  but  ex  parte^  so  far  as  appears,  continuing 
the  receivership  under  the  order  of  February  4, 1888,  "  with 
all  the  powers  and  duties "  thereby  imposed  and  conferred, 
for  thirty  days  after  the  entry  of  judgment  in  the  action,  and 
if  an  appeal  shall  be  taken,  until  thirty  days  after  the  decision 
of  the  appeal  by  the  General  Term,  and  in  like  manner  until 
after  the  decision  of  any  appeal  which  might  be  taken  to  this 
court,  and  thereafter  '^  until  an  entry  of  an  order  of  this 
(Supreme)  court,  discharging  said  receiver."  The  order  of 
February  25, 1888,  was  also  made  before  judgment.  It  recites 
the  prior  order,  and  also  that  '*  this  action  having  been  tried 
and  decision  rendered,  but  no  judgment  entered,  and  the  par- 
ties proposing  to  appeal  from  the  judgment  when  entered, 
etc."     The  decision,  and  the  judgment  subsequently  entered 
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thereon,  wa«  adverse  to  the  plaintiffs  in  the  action,  by  whom 
the  orders  aj)i)ointing  and  continuing  the  receiver  were  pro- 
cured. This  action  was  commenced  by  tlie  receiver,  after  judg- 
ment against  tlie  Stewarts  in  the  action  in  which  he  was 
appointed  had  been  affirmed  at  the  General  Term,  to  recover 
a  debt  owing  l)y  the  defendant  to  the  estate  of  Colwell. 

We  are  of  opinion  that  t!ie  court  had  no  power  prior  to 
judgment,  to  make  the  order  of  February  25, 1S88,  continuing 
the  receivership  pending  appeals  from  a  judgment  which 
might  thereafter  be  rendered  in  the  action.  The  original 
action  was  at  least  very  unusual.  The  plaintiff  therein  sought 
to  take  the  settlement  of  the  estate  of  Colwell  out  of  the 
hands  of  his  ^xecutoi-s,  and  oust  the  surrogate  of  the  juris- 
diction confided  to  him  in  the  settlement  and  distribution  of 
the  decedent's  estate.  No  grounds  are  set  forth  in  the  com- 
plaint in  the  present  action  for  the  exercise  in  the  particular 
case  of  this  extraordinary  jurisdiction.  But  assuming  that  a 
case  could  have  been  made,  and  that  the  original  order  of 
February  4,  1888,  was  not  void  for  want  of  jurisdiction,  we 
are  nevertheless  of  the  opinion  that  the  court  had  no  jx)wer 
by  another  order  made  before  judgment,  to  continue  the 
receivership  after  judgment  and  pending  appeals  therefrom. 
The  power  of  the  court  to  appoint  receivers  is  prescribed  by 
section  713  of  the  Code  of  Civil  Procedure.  The  first  sub- 
division of  that  section  provides  for  the  only  case  where  a 
receiver  can  be  appointed  before  judgment,  and  that  is  the 
usual  reQeivev  jpe7i(fmt£  lit^^  whose  active  functions  ternunate 
with  a  judgment  ad  vei*se  to  the  party  who  procures  his  appoint- 
ment, although  his  character  as  receiver  may  continue  for  the 
purpose  of  rendering  his  account,  until  he  is  by  order  dis- 
charged from  his  trust.  (  WlnU\^l(1e  v.  Prendegast^  2  Barb.  Cli. 
471.)  But  we  find  no  authority  to  support  the  proposition 
that  a  YQGQ\\QV  jyouJeate  lU^,  niay,  after  judgment  against  the 
party  at  whose  instance  he  was  appointed,  commence  an 
action  in  behalf  of  the  estate  which  he  represents.  The 
second  subdivision  of  section  713,  authorizes  the  apjwint- 
ment  of  a  receiver  by  or  after  final  judgment,  to  carry  the 
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JTidgraept  into  effect.  This  lias  no  application  to  the  present 
case.  The  third  subdivision  authorizes  tlie  appointment  of  a 
receiver  "after  judgment,  to  preserve  the  property  during 
the  pendency  of  an  appeal."  The  order  of  February  25, 1888, 
continuing  the  receivership,  was  made  before,  and  not  after 
final  judgment,  and  the  order  was  not  justified  by  this 
subdivision. 

We  need  not  determine  in  this  case  w^hetlier  the  jurisdiction 
of  the  Supreme  ( -ouii:  to  appoint  receivers,  can  be  exercised 
only  in  the  cases  and  under  the  circumstances  prescribed  by 
section  713,  or  by  other  statutes.  But  in  cases  where  the 
provisions  of  section  713,  are  applicable,  and  the  statutory 
provisions  furnish  an  adequate  remedy,  the  power  of  the 
court  is  we  think  limited  by  that  section,  and  it  must  proceed 
in  the  manner  pointed  out  thereby,  or  else  its  orders  \vi\\  be 
void.  It  is  within  tlie  power  of  the  court,  after  judgment,  to 
appoint  a  receiver  pending  an  appeal  therefrom,  although  the 
judgment  denies  relief  to  the  plaintiif.  But  the  Code  evi- 
dently contemplates  that  this  application  is  to  be  made  upon 
the  whole  case,  including  the  adverse  judgment.  It  does  not 
permit  an  order  to  be  made  in  anticipation  of  the  judgment, 
continuing  the  receivership  after  judgment  shall  have  been 
rendered.  The  protection  of  the  rights  of  parties  does  not 
require  any  departure  from  the  practice  prescribed  by  section 
713.  The  power  of  the  court  to  stay  proceedings  pending  an 
application  for  the  appointment  of  a  receiver  under  the  third 
subdivision,  preserves  any  substantial  rights  of  the  defeated 
party.  The  order  of  February  25,  has  no  added  force  because 
two  of  the  executors  of  Colw^ell  may  have  united  in  the 
application  for  it,  or  for  the  reason  that  the  receiver  is  one  of 
the  executors.  It  was  opposed  by  the  third  executor,  and  his 
opposition  prevents  the  order  being  regarded  as  made  by  the 
consent  of  all  the  parties  in  interest,  assuming  that  such  con- 
sent would  have  conferred  jurisdiction. 

We  think  the  order  of  Februarv  twentv-fifth  was  made 
without  jurisdiction,  and  did  not  operate  to  vest  in  the  plaintiff 
a  right  of  action  to  recover  the  claim  sued  upon. 
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The  judgments  of  the  Special  and  General  Terms  should, 
therefore,  be  reversed,  and  judgment  directed  for  the  defend- 
ants on  the  demurrer. 

All  concur. 

Judgment  accordingly. 


Corn  Exchange  Bank  of  Chicago,  Appellant,  v.  Alphonso 
W.  Blye,  as  Receiver,  etc.,  Respondent. 

When  an  error  has  been  made  in  the  form  of  a  judgment,  hy  which  its 
scope  has  been  enlarged  or  its  amount  increased  beyond  that  plainly 
authorized  bj  a  verdict,  referee's  report  or  decision  of  the  court,  the 
judgment  is  not  void  or  inoperative,  and  no  question  is  presented  for 
the  consideration  of  the  court  on  appeal;  the  error  is  an  irregularity 
merely!  which  must  be  corrected,  if  at  all,  by  motion  in  the  court  of 
original  jurisdiction,  to  be  made  within  one  year  after  notice  of  the 
judgment  or  filing  of  the  judgment-roll.    (Code  Civ.  Pro.  §§  724,  1282.) 

In  an  action  to  recover  possession  of  certain  bonds,  with  damages  for 
detention,  the  court  ordered  a  verdict  for  plaintiff,  and,  with  the  consent 
of  both  parties,  ordered  an  assessment  for  the  value  of  the  property, 
"including  damages,"  at  $25,815.18,  and  a  verdict  was  rendered  accord- 
ingly. Judgment  was  entered  directing  a  delivery  of  the  bonds,  with 
$2,815.18  damages  for  their  detention,  and,  in  case  delivery  should 
not  be  had,  that  plaintiff  recover  $25,815.18.  A  copy,  with  notice  of 
entry,  was  served  upon  defendant,  who  appealed.  After  affirmance  of 
judgment  on  appeal,  and  more  than  a  year  after  such  service,  defendant 
moved  to  vacate  so  much  of  the  judgment  as  provided  for  payment  of 
damages  in  case  of  return  of  the  bonds.  HeM,  that  the  question  was 
not  presented  on  the  appeal,  and  so  the  decision  thereon  did  not  deprive 
the  court  of  jurisdiction  to  hear  the  motion;  but,  field,  that  the  court 
had  no  authority  so  to  do  because  it  was  made  after  the  expiration  of 
the  time  limited. 

Corn  Exchange  Bank  of  Chicago  v.  Blye  (54  Hun,  812)  reversed. 

(Argued  January  27,  1890 ;  decideil  February  25,  1800.) 

Appeal  from  order  of  the  General  Terra  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  7, 1889, 
which  reversed  an  order  of  Special  Term  denying  a  motion  to 
correct  a  judgment.  The  nature  of  the  action  and  the  material 
facts  are  stated  in  the  opinion. 
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JSobert  L.  Wensley  for  appellant.  The  order  of  the  General 
Tenn  reviews  and  in  part  reverses  the  judgment  of  the  Court 
of  Appeals  upon  the  record,  which  was  presented  to  this 
court  upon  defendant's  appeal  from  the  judgment.  This  over- 
steps the  jurisdiction  of  the  General  Term,  and  is  in  excess  of 
its  lawful  authority.  {Ilone  v.  DePeysUr^  106  N.  Y.  648 ; 
Brigg  v.  Hilton^  99  id.  531 ;  WiUiains  v.  Thorn ^  81  id.  382  ; 
De  Lahallette  v.  Wendt^  75  id.  579 ;  Sheridan  v.  Andrews, 
80  id.  648,  650 ;  Marshall  v.  B(^er,  5  N.  Y.  Supp.  150 ;  Code 
Civ.  Pro.  §  1317;  Geht/m  v.  Codewlse,  1  Johns.  Ch.  189; 
4  Wait's  Pr.  243.)  There  was  no  error  in  the  judgment 
nor  in  the  verdict  directed.  (3^.  Y.  G.  <&  I.  Co.  v.  Flynn^ 
55  N.  Y.  653.)  The  theory  of  defendant's  counsel,  adopted 
by  the  court  below,  that  in  an  action  to  recover  the  possession 
of  coupon  bonds  bearing  interest,  plaintiff  is  entitled  to  no 
damages  for  detention  of  such  chattels,  is  unsound  in  law  and 
leads  to  absurdity.  {BaiUy  v,  Connty  of  Buchanan,  115 
X.  Y.  297.) 

Elihu  Hoot  and  Sarnvel  B,  Clarice  for  respondent.  For 
a  clerical  or  ministerial  error  the  proper  remedy  in  tlie  first 
instance  is  a  motion  in  the  court  that  tried  tlie  case.  {Leimard 
V.  N,  Co,,  84  N.  Y.  48,  55,  56 ;  People  v.  Goff,  52  id.  484 ; 
CoU  V.  Tyler,  65  id.  77 ;  Cagger  v.  Lrmsing,  64  id.  417,  432 ; 
IngersoU  v.  Bostwick^  22  id.  425 ;  Young  v.  Atwood,  5  Hun, 
234.)  The  error  being  not  merely  an  irregularity,  but  affect- 
ing a  substantial  right,  the  court  has  an  inherent  power  to 
correct  it  at  any  time,  and  its  power  is  not  restricted  by  the 
Code  provisions  limiting  the  time  within  which  motions,  that 
affect  irregular  procedure  only,  can  be  made.  {Hatch  v.  C. 
N.  BanJc,  78  N.  Y.  487 ;  Dlnmnore  v.  Adams,  48  How.  Pr. 
274 ;  5  Hun,  149  ;  Code  Civ.  Pro.  §  723 ;  Griswold  v.  Haven, 
26  How.  Pr.  170.) 

RuGER,  Ch.  J.  This  appeal  presents  the  question  whether 
the  court  have  authority  to  vacate  and  annul  so  much  of  a 
judgment  in  replevin,  as  provided  for  the  payment  of  dam- 
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ages  for  the  detention  of  the  property,  in  addition  to  its  return, 
after  four  years  from  the  entry  of  the  judgment,  and  the  same 
liad  been  atHrmed  in  the  court  of  last  resort.  The  ground 
upon  which  the  a])plication  was  made,  was  that  tlie  verdict  of 
the  jury  did  not  state  the  sjxjcific  sum  awarded  for  damages 
from  detention,  and  that  such  damages  were,  therefore,  incor- 
porated in  the  judgment  without  authority.  Upon  the  hear- 
ing at  Special  Term  before  tlie  judge  who  tried  the  cause,  the 
motion  was  denied,  but  upon  apj>eal  this  order  was  reversed 
by  the  General  Term  and  the  motion  was  granted. 

The  acti(m  was  for  the  recovery  of  forty-six  bonds  of  $500 
each,  with  coupons  attached,  alleged  to  be  of  the  value  of 
$85,000,  and  damages  for  detention  in  the  sum  of  $5,000. 
The  court  decided,  at  the  close  of  the  evidence,  that  the  plain- 
tiff was  entitled  to  a  verdict  for  the  return  of  the  bonds. 
Some  conversation  thereupon  ensued  between  the  respective 
counsel  in  regard  to  the  value  of  the  property  and  the  amount 
of  damages  for  its  detention,  and  the  court  ordered  a  verdict 
for  the  plaintiff,  and,  wutli  the  consent  of  both  parties,  directed 
an  assessment  for  the  value  of  the  property,  hw/uffhig  dam- 
iiyeHy  at  $25,315.18.  The  judgment  entered  on  the  verdict 
provided  that  the  plaintiff  should  have  delivery  of  the  lx)nds 
and  $2,315.18  damages  for  their  detention,  and,  in  case  deliv- 
ery should  not  be  had,  that  plaintiff  have  and  recover  $25,315.18 
damages  for  the  detention  of  said  chattels.  The  judgment  was 
entered  in  Noven)ber,  18S5,  and  a  copy  thereof,  with  notice  of 
entry,  was  innnediately  served  upon  the  defendant,  and  he 
soon  thereafter  appealed  from  the  judgment. 

It  is  claimed  that  the  verdict  did  not  authorize  the  judgment, 
so  far  as  it  provided  for  the  sum  of  $2,315.18  as  damages  for 
detention,  in  case  the  property  was  delivered,  and  this  motion 
was  made  to  vacate  that  portion  in  June,  1889. 

It  is  urged,  on  this  api)eal  by  the  plaintiff,  that  the  court 
below  had  no  power  to  vacate  or  modify  the  judgment  actually 
entered,  after  it  had  been  affirmed  by  the  appellate  courts. 
This  contention  rests  upon  the  (piestion  whether  the  error  in 
entering  the  judgment  raised  a  question  which  could  be  availed 
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of  by  the  defendant  on  appeal ;  if  it  could,  then,  obviously,  the 
court  below  could  not  afterwards  change  the  substantial  chan. 
acter  of  the  judgment  affirmed.  We  think  the  decisions  are 
uniformly  to  the  effect,  that  when  an  error  has  been  made  in 
respect  to  the  form  of  the  judgment,  by  which  its  scope  or 
amount  has  been  enlarged  or  increased  beyond  that  plainly 
authorized  by  a  verdict,  referee's  report  or  decision  of  a  court, 
a  question  is  not  presented  for  the  conaideration  of  the  court 
on  appeal ;  but  the  error  must  be  corrected,  if  at  all,  by 
motion  in  the  court  of  original  jurisdiction.  {Leonard  v.  CoL 
St:  Nm.  Co.,  84  N.  Y.  48 ;  PeopU  ex  rel.  v.  Goff,  52  id.  434 ; 
Campbell  Y,  Seaman^  ^Z  id.  568;  Caggerv.  Lansing^  64  id. 
417 ;  Johnson  v.  Caimley,  10  id.  570  ;  Moran  v.  Chase,  52  id, 
346 ;  Patten  v.  Stitt,  50  id.  591 ;  IngersoU  v.  Bostwick, 
22  id.  425.) 

The  case  of  Sheridan  v.  Andrews  (80  N.  Y.  648)  is  not  an 
authority  to  the  contrary.  There  a  judgment  in  favor  of 
several  defendants,  awarding  costs  respectively  to  such  defend- 
ants, was  affirmed  in  this  court.  It  was  held  that  the  Supreme 
Court  could  not,  after  such  affirmance,  vacate  the  judgment  as 
to  costs,  inasmuch  as  the  right  thereto  depended  upon  the  case 
made  and  was  one  of  the  questions  presented  to  this  court  for 
consideration  upon  appeal,  and,  having  been  specially  adjudi- 
cated, could  not  be  reviewed  again  in  the  court  below. 

But  the  appellant  also  urges  that  the  order  made  by  the 
General  Term  violates  the  provisions  of  section  1282  of  the 
Code  of  Civil  Procedure,  which  provides  that  a  motion  to  set 
aside  a  final  judgment  for  irregularity,  shall  not  be  heard 
after  the  expiration  of  one  year  from  the  filing  of  the  judg- 
ment-roll. It  was  held  in  the  court  below,  that  this  section 
did  not  apply,  for  the  reason  that  the  addition  to  this  judg- 
ment was  not  an  irregularity,  but  was  entirely  and  wholly 
unauthorized.  It  was  further  said  that  it  was  illegal  and 
without  any  foundation  for  it  to  rest  upon.  We  do  not  think 
the  reasons  alleged  are  sufficient  to  show  that  the  act  com- 
plained  of  was  not  an  irregularity  within  the  meaning  of  the 
statute ;  for,  whatever  may  be  tlie  character  of  an  irregularity, 
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we  suppose  it  must  always  consist  of  some  act  done  M'itliout 
legal  authority.  The  irregularities  referred  to  are  necessarily 
those  arising  in  practice  and  consist  of  some  step  or  proceed- 
ing taken  in  the  prosecution  or  defense  of  an  action,  which  is 
without  authority  of  law,  or  contrary  to  some  nile  of  practice. 

It  is  said  in  Graham's  Practice  (p.  702) :  ''An  irregularity 
may  be  defined  to  be  tlie  want  of  adherence  to  some  pre- 
scribed rule  or  mode  of  proceeding,  and  it  consists  either  in 
omitting  to  do  something  that  is  necessary  for  the  due  and 
orderly  conducting  of  a  suit,,  or  doing  it  in  an  unseasonable 
time,  or  improper  manner."  The  term  is  apparently  used  in 
contradistinction  to  jurisdictional  defects,  which  courts  have 
no  power  to  authorize  or  approve. 

We  are  of  the  opinion  that  the  claim  introduced  into  the 
judgment,  which  was  not  specifically  described  in  the  verdict, 
was  an  irregularity  merely,  which  was  not  void,  but  was  sub- 
ject to  be  corrected  by  motion  alone.  (See  §  724,  Code  of  Civil 
Procedure.) 

The  Code  required  the  jury  to  find  the  damages  occasioned 
by  detention,  and  they  did  so,  but  erroneously  added  the  sum 
found  to  the  amount  assessed  as  the  value  of  the  property. 
The"  defendant  does  not  object  to  the  total  valuation  ;  but  only 
to  distribution  of  the  gross  sum  found  to  its  respective  ele- 
ments of  damage.  To  give  eifect  to  this  objection  would 
occasion  a  loss  of  all  damages  fpr  detention  to  the  plaintiff  in 
case  the  property  is  returned.  It  was  undoubtedly  irregular 
for  the  clerk  to  make  this  distribution  without  an  order  of  the 
court ;  but  his  doing  so  was  not  wholly  unwarranted,  as  the 
verdict  rendered  furnished  some  grounds  for  awarding  dam- 
ages for  detention.  The  verdict  having  been  rendered  by 
direction  of  the  court,  it  could,  on  motion,  amend  the  verdict 
to  make  it  confonn  to  its  intention,     (ffodffkins  v.  Mead.*) 

The  Code  requires  the  clerk  to  make  up  the  judgment-roll, 
and  the  judgment  is  required  to  conform  to  the  terms  of  the 
verdict  or  decision  (§  1189) ;  but  in  case  it  exceeds  the  relief, 
or  sum,  awarded  thereby,  it  is  an  irregularity  for  which  the 
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remedy  is  by  motion  alone,  to  be  made  within  one  year  after 
notice  of  the  proceeding  (§  724,  Code). 

The  defendant,  in  his  moving  papers,  terms  this  an  irregu- 
larity, and  so  it  has  been  described  to  be  in  numerous  cases. 
In  Johnson  v. '  Camley  {8ujrra\  where,  upon  a  verdict  for  the 
plaintiff  in  replevin,  he  entered  a  judgment  for  the  absolute 
recovery  of  damages,  instead  of  one  in  the  alternative  for 
damages  or  a  return  of  the  property  as  required  by  statute,  it 
was  held  that  the  only  remedy  was  a  motion  to  set  it  aside  for 
Irregularity.  Tlie  same  question,  for  a  similar  error,  was 
raised  in  Ingersoll  v.  Bostwick  {suprd)^  and  was  decided  in 
the  same  way,  the  court  saying :  "  This  was  the  entry  of  a 
judgment  different  from  tliat  directed  by  the  referee,  and  was, 
unless  done  by  consent  of  tlie  parties,  an  irregularity,  to  be 
corrected  by  the  court  below." 

Cagger  v.  Lansing  {sitprd)  was  an  action  in  ejectment  in 
which  a  verdict  was  directed  for  the  plaintiff  for  damages  for 
withholding  possession  of  the  premises  when  no  foundation 
was  laid  in  the  case  for  such  damages.  Judge  Folger  says : 
"  It  is  true  that  the  judgment  entered  herein  does  speak  of 
the  sum  recovered  as  damages  for  the  withholding  of  the 
possession,  but  that  is  not  an  error  brought  up  by  the  excep- 
tion. It  is  indeed  an  irregularity  in  the  entry  of  judgment 
wliich  would  have  been  corrected  on  motion." 

In  People  ex  rel.  Oswald  v.  Goff  (svpra)  the  late  Chief 
Judge  Church  says :  "  The  provision  in  the  judgment  for  a 
restoration  of  the  money  collected  on  the  tax  is  improperly 
there.  The  order  of  the  Special  Term  allowing  it  having 
been  reversed  by  the  General  Term,  it  is  the  same  as  though 
no  authority  ever  existed,  but  it  is  not  properly  before  us  on 
this  appeal.  Having  been  inserted  without  authority,  the 
proper  remedy  is  by  motion  to  correct  the  judgment."  In 
Leonard  v.  Cobumhia  Steam  Navigation  Co.  {supra)  the 
plaintiff  had  inserted  in  the  judgment-roll,  in  an  action  of 
tort,  a  sum  for  interest  without  authority  from  the  verdict  or 
otherwise.  The  court  say :  "  Where  a  clause  is  inserted  in 
the  judgment  without  authority  the  proper  remedy  is  by 
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motion  to  correct  the  judgment,  and  not  by  appeal."  Judge 
Kapallo  says,  in  Moran  v.  Chase  (supra),  a  mechanic's  lien 
case,  that  "  the  personal  judgment  entered  against  the  owner 
is  not  warranted  by  the  report  of  the  referee,  and  does  not 
seem  to  be  warranted  by  the  statute.  The  proper  remedy  for 
this  irregularity  was,  by  motion  to  the  Supreme  Court,  to 
correct  the  judgment  so  as  to  make  it  conform  to  the  report." 
{See^sho J  Campbell  v.  Seaman,  supra.) 

Such  judgments  are  not  void  or  inoperative,  but  are  simply 
irregular,  and  may  be  waived  or  acquiesced  in  by  delay  in 
moving  to  vacate,  or  by  taking  an  appeal  therefrom.  {JudA 
Linseed  and  Sjyerm  Oil  Co,  v.  HvbheU,  76  N.  Y.  543 ;  Nat, 
Bk.  V.  Spencer,  19  Hun,  569 ;  Mayor,  etc.,  v.  Lyons,  1 
Daly,  296 ;  Brigg  v.  Hilton,  99  N.  Y.  517 ;  Graham's  Pr. 
702  et  seq.) 

We  think  the  statute  referred  to  presents  an  insuperable 
bar  to  the  motion  to  vacate,  and  that  the  order  of  the  General 
Term  should  be  reversed  and  that  of  the  Special  Term 
affirmed,  with  costs  in  this  court  and  tlie  Supreme  Court. 

All  concur. 

Judgment  reversed. 


Arthur  G.  Yates,  Respondent,  v.  James  G.  Guthrie, 

Appellant. 

Upon  a  motion  to  vacate  a  judgment  entered  as  by  default,  in  an  action  com- 
menced by  the  service  of  summons  and  complaint  on  March  Eixth,  it 
appeared  that  an  answer  setting  up  a  defense,  was  mailed  at  C,  where 
defendant's  attorney  resided,  to  plaintiff's  attorney  at  R.,  where  he 
resided,  on  the  evening  of  March  twenty -sixth.  Judgment  was  entered 
by  default  March  twenty -seventh.  Defendant  showed  merits.  The 
court  denied  the  motion,  but  allowed  the  defendant  to  come  in  and 
defend,  the  judgment  to  stand  as  security.  Held,  error,  that  the  entry 
of  judgment  was  premature,  and  defendant's  right  to  have  it  set 
aside  could  not  be  clogged  with  the  condition  that  it  should  stand  as 
security. 

(Submitted  January  27,  1890  ;  decided  February  25,  1890.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  npo'n  an  order 
made  October  1,  1889,  which  affirmed  an  order  of  Special 
Term  denying  a  motion  to  vacate  the  judgment. 

This  was  a  motion  to  vacate  a  judgment  taken  against 
defendant  by  default  for  want  of  appearance  or  answer. 

The  material  facts  are  stated  in  the  opinion. 

William  «/.  Byani  for  appellant.  There  is,  legally,  no  issue, 
or  doubt  as  to  the  time  when  defendant's  answer  was  served  ; 
and  under  all  the  circumstances  of  this  case,  the  Court  at 
General  Term  erred  in  holding  that  "the  affidavits  of  the 
defendant  and  his  attorney  cannot  be  deemed  to  be  conclusive 
upon  this  matter."  {Annin  v.  Upion^  ^%  Barb.  3Y0.)  "  The 
rule  is  miquestioned  that  the  party  addressed  takes  the  hazards 
of  the  mail,  and  that  if  an  answer  is  actually  deposited  in  the 
post-office  within  the  time  limited  by  the  statute,  the  service  ie 
sufficient."  Plaintiff  cannot,  without  leave  of  court,  disregard 
an  answer  duly  served  in  time ;  nor  can  he  be  allowed  to 
secure  a  preference  over  other  creditors  by  refusing  to  set 
aside  a  judgment  entered  in  disregard  of  an  answer  duly  and 
seasonably  served.  A  regular  pleading,  duly  and  seasonably 
served,  cannot  be  treated  as  a  nullity,  because  frivolous  or 
insufficient.  (Bergman  v.  Howell,,  3  Abb.  Pr.  329;  HarU 
ness  V.  Befinett^  3  How.  Pr.  289 ;  Strmit  v.  Currant  7  id.  36 ; 
Zevi  V.  Jalrways,  4  id.  126  ;  Wilkes  v.  Ferris^  5  Johns.  335 ; 
Jacobs  V.  liemsen^  36  N.  Y.  668.)  The  order  is  appealable. 
(  ^liite  V.  Coulter,^  59  N.  Y.  629  ;  Fredricks  v.  Taylor^  52  id. 
696 ;  Foote  v.  Lathrop^  41  id.  358.)  The  court  erred  in  order- 
ing the  action  referred  to  a  referee  to  hear  and  determine  the 
same.     {Swift  v.  Wells,  2  How.  Pr.  Y9.) 

Putnam,  cfe  Slocum  for  respondent.  The  only  question  in 
the  case  was  the  simple  one  of  fact,  as  to  whether  the  answer 
was  served  on  the  26th  day  of  March,  1889,  or  upon  some 
later  day.  (Code  Civ.  Pro.  §  1337.)  The  court  at  Special 
Term   made  a  proper  disposition  of  the  motion.     {Elwood 


422  Yates  v.  GuTHRiii.  [Feb., 


Opinion  of  the  Court,  per  Akdrewb,  J. 


V.  W.  U.  T,  Co.,  45  N.  Y.  549,  553 ;  Kavanagh  v.  Wilsoriy 
70  id.  177,179;  Koehler  v.  Adler,  7S  id.  287,  292;  Wohl- 
fahrt  V.  Beckert,  92  id.  490 ;  Lesser  v.  Wunder,  9  Daly,  70, 
73 ;  Pease  v.  Barnett,  27  Hun,  378 ;  Van  Buren  v.  Coch- 
hum^lA:  Barb.  118;  Newton  v.  Pope,  1  Cow.  110;  Lomer 
V.  Meeker,  25  N.  Y.  361.) 

Andrews,  J.  This  action  was  commenced  by  the  service 
of  summons  and  complaint  March  6,  1889.  The  fact  that  the 
answer  was  mailed  at  Caledonia,  where  defendant's  attorney 
resided,  on  the  evening  of  March  26,  1889,  to  plaintiffs  attor- 
ney at  Rochester,  where  he  resided,  is  established  by  the 
positive  affidavits  of  the  defendant  and  his  attorney,  and  ia 
corroborated  by  the  postmark  on  the  envelope  which  enclosed 
it.  The  letter  was  received  at  the  Rochester  post-office  on  the 
twenty-seventh,  but  after  eleven  o'clock  on  the  morning  of 
that  day.  The  affidavit  of  the  assistant  postmaster  at  Rochester 
states  that  a  letter  mailed  at  Caledonia  on  the  twenty-sixth  in 
ordinary  course  should  have  reached  Rochester  at  the  latest  by 
the  morning  mail.  But  this  does  not  contradict  the  positive 
testimony  that  the  letter  was  put  in  the  mail  on  the  twenty-sixth. 
At  most,  it  affords  ground  for  a  conjecture  that  it  may  have 
been  mailed  after  the  twenty-sixth.  But  it  is  more  consistent 
witli  probabilities  that  some  delay  occurred  in  forwarding  the 
letter  from  Caledonia  after  its  deposit,  especially  as  the  letter 
is  stamped  as  received  there  on  the  twenty-sixth. 

The  entry  of  judgment  on  the  twenty-seventh  was,  therefore, 
premature,  and  the  right  of  tlie  defendant  to  have  the  judg- 
ment set  aside  could  not  be  clogged  with  the  condition  that  it 
should  stand  as  security,  the  answer  setting  up  a  defense  and 
merits  being  shown. 

The  orders  of  the  Special  and  General  Terms  should  ba 
reversed  and  the  motion  to  set  aside  judgment  granted. 

All  concur. 

Orders  reversed  and  motion  granted. 
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James  H.  Hughes,  Respondent,  v.  TftE  United  Pipe  Lines, 

Appellant. 

Upon  trial  of  an  action  to  recover  for  the  alleged  unlawful  conversion  of  a 
quantity  of  oil  placed  in  defendant's  possession  for  storage  by  W.  and  M. 
and  which  defendant,  upon  demand  and  after  notice  of  plaintiff's 
claim,  refused  to  deliver,  plaintiff,  to  establish  his  title,  introduced  in 
evidence  a  judgment-roll  in  an  action  brought  by  W.  and  M.  against 
him,  in  which  the  title  to  the  oil  was  in  issue,  and  it  was  decided  that 
plaintiff  here  was  owner.  The  referee  held  that  said  judgment  con- 
clusively established  plaintiff's  right  to  the  oil,  and  excluded  evidence 
offered  by  the  defendant  to  dispute  said  right.     JleU,  no  error. 

Oil  in  the  earth  belongs  to  the  owner  of  the  land,  and  when  unlawfully 
taken  therefrom  by  a  wTong  doer  the  title  of  such  owner  remains  per- 
fect, and  he  may  pursue  and  reclaim  the  property  wherever  he  may  find  it. 

(Submitted  January  28,  1890  ;  decided  February  25,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  tlie  fifth  judicial  department,  entered  upon  an  order 
made  February  20,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  of  the  defendant  for  the 
wrongful  and  imlawful  conversion  of  about  5,000  barrels  of 
oil,  which  the  plaintiff  claims  Avas  produced  from  an  oil  well 
belonging  to  him,  and  was  placed  in  the  possession  of  the 
defendant  for  storage  by  William  and  Maria  Stephan. 

The  right  of  the  plaintiff  to  tlie  oil  was  put  in  issue  by  the 
answer  of  the  defendant,  and  upon  the  trial  of  the  action 
before  a  referee  the  plaintiff,  to  establisli  his  title  to  the  oil, 
produced  in  evidence  the  judgment-roll  in  an  action  wherein 
William  and  Maria  Stephan  were  plaintiffs  and  he  was  defend- 
ant. The  referee  held  that  the  judgment  iu  that  action  con- 
clusively established  plaintiff's  right  to  the  oil,  and  excluded 
the  evidence  offered  on  tlie  part  of  the  defendant  to  dispute 
that  right ;  and  upon  proof  of  the  quantity  of  oil  and  its  value, 
he  gave  judgment  in  favor  of  the  plaintiff. 
,  Further  facts  appear  in  the  opinion. 
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J.  li.  Jewell  for  appellant.  The  judgment  in  the  former 
action  of  SUphan  v.  Hughes  is  no  estoppel  upon  the  defendant 
in  this  action,  and  is  not  7'e^  adjudivata  or  conclusive.  (Smith 
V.  Smith,  79  N.  Y.  634 ;  Stmcell  v.  Cha7nberlmn,  60  id.  2/2 ; 
I^raf/  V.  liegeman,  98  id.  351 ;  Jordan  v.  Van  Epps,  85  id. 
427.)  The  defendant  not  being  a  party  to  the  former  action, 
is  not  concluded  by  the  judgment  thei*ein.  {Shattock  v. 
Bascom,  105  N.  Y.  339.) 

Liweridge  db  Zeggeft  for  respondent.  A  subsequent  execu- 
tory contract,  in  order  to  operate  as  a  defeasance  or  modification 
of  a  previous  contract  l>y  specialty,  though  that  be  executory, 
must  itself  be  under  seal,  whether  it  have  a  consideration  or 
not,  and  whether  it  be  made  before  or  after  a  breach  of  the 
previous  contract  or  not.  {Eddy  v.  Graves,  23  Wend.  82 ; 
Allen  V.  Jaquish,  21  id.  628 ;  Lynch  v.  McBeth^  7  How.  Pr. 
113;  Clmtgh  v.  Murray,  3  Robt.  7.)  The  judgment  of  this 
court  in  the  action  of  Stephan  v.  Hughes,  adjudging  the 
ownership  and  possession  of  the  oil  well  in  controversy  to 
Hughes,  is  conclusive  upon  both  parties  and  cannot  again  be 
litigated.  (1  Greenl.  on  Ev.  §  528;  Parkhurst  v.  Berdell^ 
110  N.  Y.  386 ;  Abb.  Trial  Ev.  82r> ;  2  Smith's  L.  C.  662 ; 
Doty  V.  Brown,  4  N.  Y.  71  ;  White  v.  Coatmrorth,  6  id.  137; 
Caatle  v.  Noyes,  14  id.  329 ;  Deniarent  v.  Darg,  32  id.  281 ; 
Clemens  v.  Clemens,  37  id.  59;  lA'avitt  v.  Wolcott,  95  id, 
212 ;  Moore  v.  Chy  of  Allan y,  98  id.  396,  410  ;  Bouchard  v. 
Diaz,  3  Den.  23S;  Blrchhead  v.  Brown,  5  Sandf.  135.) 
When  there  has  been  no  opportunity  to  plead  a  matter  of 
estoppel  in  bar  and  it  is  oifered  in  evidence  it  is  equally  con- 
clusive as  if  it  had  been  pleaded.  (1  Greenl.  §  531 ;  Abb. 
Trial  Ev.  828,  829 ;  Callins  v.  Allerton,  3  Barb.  171 ;  Doty 
V.  Brom\,  4  X.  Y.  71 ;  Castle  v.  Xoyes,  14  id,  329  ;  1  Greenl. 
on  Ev.  §§  523,  535,  536;  Ca^e  v.  lieeve,  14  Johns.  81 ;  Voor- 
hees  V.  Seymour,  26  Barb.  569,  583 ;  Candee  v.  Lard,  2  N.  Y. 
369  ;  Raymond  v.  liichmond,  78  id.  351 ;  White  v.  Coaisworih 
6  id.  137,  143  ;  Cromwell  v.  County  of  Sac,  94  U.  S.  526, 531; 
TuMka  V.  O'Brien,  m  N.Y.  446  ;  Blah  v.  BarUett,  75  id.  160 ; 
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Dunham  v.  Boioer^  77  id.  77 ;  Perry  v.  Dickerson^  85  id.  345 ; 
Jordan  v.  Van  Epps^  Id.  436 ;  Church  v.  Kiddj  88  id.  652 ; 
Crahb  V.  Toung^  92  id.  57 ;  Patrick  v.  Shafer^  94  id.  425 ; 
Leavitt  v.  Wakiott,  95  id.  212.)  The  offer  of  the  appellant  to 
show  the  expense  of  sinking  the  well,  etc.,  whether  in  mitigation 
of  damages  or  otherwise,  was  certainly  an  offer  to  prove  matters 
neither  material  nor  competent.  {Suydam  v.  Jenhlns^  3  Sandf . 
614 ;  Develm  v.  Pike,  5  Daly,  85 ;  Baker  y,  Wheeler^  8  Wend. 
505;  Silsbury  v.  McCoon^  3  N.  Y.  379;  JosUn  v.  Coioee^  21 
Barb.  48;  52  N.  Y.  90;  Guckenheivier  v.  Angevine^  81  id.  394, 
397 ;  Walther  v.  Wetm(yi*e,  1  E.  D.  Smith,  7 ;  2  Schuler  on 
Per.  Prop.  48 ;  Stall  v.  Wilher,  77  N.  Y.  158 ;  Rider  v. 
Hathaway,  21  Pick.  298 ;  Lobddl  v.  Stowell  51  N.  Y.  70 ; 
Bums  V.  WincheU,  44  Hun,  261.) 

Earl,  J.  It  appeared  upon  tiie  trial  that  the  Stephans  put 
down  the  oil  well  from  which  the  oil  in  question  was  obtained. 
Hughes  claimed  that  the  well  was  upon  his  land,  and  notified 
the  Stephans  of  his  claim,  and  also  gave  notice  to  the  United 
Pipe  Lines,  with  which  the  Stephans  had  stored  the  oil,  of  his 
claim,  and  that  it  should  not  deliver  tlie  oil  to  them.  This 
claim  of  Hughes  and  notice  to  the  pipe  lines  embarrassed  the 
Stephans,  and,  as  they  claimed,  did  them  great  damage ;  and 
they,  therefore,  brought  an  action  against  him,  alleging  that 
the  well  and  tlie  oil  therefrom  belonged  to  them,  and  they 
prayed  for  relief  that  it  be  adjudged  that  the  oil  did  belong 
absolutely  to  them,  and  that  Hughes  be  required  to  pay  to 
them  such  damages  as  they  might  sustain  by  reason  of  his 
unlawful  assertion  and  acts  of  owership  of  and  to  the  well  and 
oil  produced  tlieref  rom ;  and  that  they  have  such  other  and 
further  relief  as  to  the  court  should  seem  just  and  equitable. 
In  that  action  Hughes  put  in  issue  the  ownership  of  the  well 
and  oil  produced  therefrom,  and  prayed,  among  other  things, 
for  judgment  that  the  oil  well  and  the  oil  produced  therefrom 
were  his  property.  The  action  was  referred,  and  the  referee 
gave  judgment  dismissing  the  complaint,  on  the  ground 
that  the  well  and  the  oil  produced  therefrom  belonged  to 
SiOKELS — Vol.  LXXIV.        54 


426  Hughes  v,  U.  P.  Lines.  [Feb., 


OpioioQ  of  the  Court,  per  £abl,  J. 


Hughes,  and  judgment  was  entered  in  accordance  with  his 
report. 

The  very  matter  in  issue  in  that  action  was  the  title  to  the 
well  and  the  oil  produced  therefrom.  To  maintain  their  action 
the  plaintiffs  were  bound  to  establish  that  the  well  and  oil 
belonged  to  them;  and  the  defendant  in  that  action  could 
defeat  the  same  by  showing  that  the  well  and  oil  l)elonged  to 
him,  and  he  prevailed  upon  that  issue ;  and  thus  there  was  an 
adjudication  binding  upon  the  plaintiffs  therein,  that  they  had 
no  title  to  the  well  or  the  oil  produced  therefrom,  and  that  the 
same  belonged  to  Hughes.  Tlie  fact  thus  established  could  not 
again  be  brought  in  dispute  between  the  same  parties  or  their 
privies,  and  the  judgment  in  that  action  conclusively  estab- 
lished against  the  plaintiffs  therein  the  right  and  title  of 
Hughes  to  the  well  and  the  oil  produced  therefrom.  This 
defendant  stands  in  the  place  of  Stephan  and  wife.  It  does 
not  hold  or  claim  the  oil  in  its  own  right,  but  claims  solely  to 
hold  it  for  Stephan  and  wife  by  whom  it  has  been  indemni* 
fied  against  the  claim  of  this  plaintiff.  The  adjudication, 
therefore,  which  binds  them  binds  it,  and  this  conclusion  rests 
upon  law  so  elementary  that  no  citation  of  authorities  to  sus* 
tain  it  is  needed. 

It  is  clear,  therefore,  that  the  plaintiff  is  entitled  to  recover 
the  value  of  tliis  oil  from  the  defendant.  lie  early  gave  it 
notice  of  his  claim  ;  he  demanded  the  oil  of  it  and  it  refused 
to  recognize  his  right.  The  oil  in  the  earth  belonged  to  him, 
and  when  taken  therefrom  by  a  wrong  doer  his  title  to  the 
same  still  remained  perfect,  and  he  could  pursue  and  reclaim  it 
wherever  he  could  find  it.    {Sllsbury  v.  McCoon^  8  N.  Y.  379.) 

We  are,  therefore,  of  opinion  that  the  judgment  should  be 
affirmed,  \vitli  costs. 

All  concur. 

Judgment  affirmed. 
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In  the  Matter  of  the  Judicial  Settlement  by  Mary  J.  Clark, 
as  Executrix,  etc.,  of  the  Account  of  Lemuel  B.  Clark, 
as  Executor,  etc. 

Although  a  referee,  in  his  report,  places  a  finding  of  fact  among  his 
conclusions  of  law,  this  does  not  deprive  it  of  its  force. 

In  proceedings  under  the  provisions  of  the  Code  of  Civil  Procedure  (§  2606)» 
giving  the  surrogate  jurisdiction  upon  the  death  of  an  executor  to  require 
his  executor  or  administrator  to  account  for  arid  deliver  over  the  trust 
estate,  such  representative  stands  in  phice  of  the  decedent  for  the  pur- 
pose of  the  accounting,  and  the  surrogate's  power  is  precisely  the  same 
as  if  the  letters  of  the  deceased  executor  had  been  revoked  in  his  life- 
time, and  he  had  been  called  upon  to  deliver  up  the  assets. 

In  such  a  proceeding,  the  referee  to  whom  tlie  matter  was  referred  by  the 
surrogate  found  as  facts  that  a  large  amount  of  money  belonging  to  the 
estate  was  received  by  C,  the  deceased  executor,  beyond  the  .sums 
acknowledged  in  the  account  presented  by  his  executrix,  specifying 
various  items,  including  one  of  $15,000  received  by  C.  within  three 
months  of  his  death,  and  "deposited  by  him  in  his  own  private  bank 
account/' and  that  "there  was  no  evidence  of  the  disposition  of  said 
funds"  by  him,  with  certain  specified  exceptions;  also,  that  the  account- 
ing executrix,  although  in  possession  of  C.'s  bank  and  check-books, 
refused  to  produce  them.  As  conclusions  of  law,  the  referee  found  that 
there  being  no  evidence  of  the  disposition  of  said  funds  by  C,  they  are 
presumed  to  have  come  into  the  possession  of  his  executrix;  and  that 
said  presumption  was  strengthened  by  the  deposit  by  C,  to  his  private 
account,  and  the  refusal  of  his  executrix  to  pnxluce  such  book,  and  that 
a  decree  should  be  entered  against  her  individually  and  as  executrix  for 
the  sums  due.  Upon  the  hearing  before  the  surrogate  he  modified  the 
finding  that  the  moneys  received  by  C.  were  deposited  by  him  in  his  own 
private  act  ount,  by  substituting  a  finding  that  the  moneys  were  depos- 
ited to  his  own  individual  credit,  and  lie  sustained  exceptions  to  the  con- 
clusions of  law,  so  found,  as  to  the  presumption  that  the  fund  came  into 
the  possession  of  the  executrix,  and  to  the  direction  of  judgment  against 
her  individually,  and  he  aw^arded  judgment  against  her  as  executrix 
simply;  the  report  in  all  other  respects  was  confirmed.  The  General 
Term  afilrmed  the  decree  on  the  ground  mainly  that  there  was  no  find- 
ing by  tlie  referee  that  the  fund  belonging  to  the  estate  received  by 
C.  passed  into  the  hands  of  his  executrix.  litld,  error;  that  the  finding 
as  to  the  presumptions  were  of  fact,  not  of  law,  and  amounted  to  a  find- 
ing that  the  fund  which  C.  received  passed  on  his  death  into  the  actual 
possession  of  the  executrix;  and  that  the  conclusion  as  to  her  individual 
liability  followed  as  a  conclusion  of  law. 

(Argued  January  28, 1890;  decided  February  25,  1890.) 


n«  487 
119   6«| 

119   4271 
dl54    431 


■428  Matter  of  Clark.  [Feb., 

Statement  of  case. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
•Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1889,  which  aflSnned  a  decree  of  the  surrogate 
of  the  county  of  New  York. 

The  nature  of  the  proceeding  and'  the  facts  are  sufficiently 
stated  in  the  opinion. 

Horace  Secor^  Ji\^  for  appellant.  Upon  the  trial  of  an  issue 
of  fact  before  the  surrogate,  section  2545  of  tlie  Code  makes 
sections  992-998  applicable  to  surrogates  courts  ''so  as  to 
enable  the  surrogate's  rulings  upon  the  law  to  be  reviewed, 
where  there  is  no  question  of  fact  involved,  without  the 
expense  and  trouble  of  making  up  a  case  containing  all  the 
testimony."  (Throop's  Anno.  Code,  §  251c>;  Aiigevine  \, 
Jackson,  103  N.  Y.  470 ;  In  re  Hood,  104  id.  106  ;  Schicarz 
V.  Weher.lOZ  id.  658;  Berger  v.  Berger,  111  id.  527,  530; 
BiUings  v.  'Russell,  101  id.  228 ;  Code,  §  2546 ;  In  re  Mies, 
47  Hun,  348 ;  Wheelwright  v.  lihoades.  11  Abb.  [X.  C]  382 ; 
28  Hun,  57.)  The  main  question  involved  on  this  appeal  is 
as  to  the  surrogate's  disallowance  of  so  much  of  the  referee's 
conclusions  of  law  as  finds  in  8ul)stance  that  the  moneys  in 
question  came  into  the  hands  of  the  accounting  executrix,  and 
•directs  a  decree  against  her,  personally,  therefor.  If  these 
moneys  came  into  her  hands,  there  can  be  no  question  as  to 
our  right  to  a  decree  against  her,  personally.  (Code  Civ.  Pro. 
§  2606;  In  re  Fithian,  44  Hun,  457 ;  In  re  Adaras^  2  Redf. 
66 ;  In  re  Fithian,  14  Civ.  Pro.  Rep.  52  ;  Bleecker  v.  Johnston, 
69  N.  Y.  311 ;  Z.,  etc,  Co.  v.  J/.,  etc,  Co,,  7  Wend.  31 ;  Living- 
ston  v.  Newkirk,  3  Jolins.  Ch.  312 ;  Cl'ifton  v.  U,  S.,  4  How. 
[U.  S.]  242;  Bruce  v.  Kelbj,  7  J.  &  S.*^27,  36,  38;  Wylde  v. 
JV.  B.  R.  Co.,  53  N.  Y.  156,  163;  Annory  v.  Delamaire,  1 
Smith's  L.  C.  679;  People  v.  2IcW}torter,  4  Barb.  438;  1 
Greenl.  on  Ev.  §§  33,  37 ;  Howard  v.  Dahj,  61  X.  Y.  366 ; 
Lowery  v.  Erksine,  113  id.  58 ;  2  Perry  on  Trusts,  §  821 ; 
Sherman  v.  H.  R.  R.  R.  Co.,  64  N.  Y.  254,  259.) 

G.  W.  Cotterill  for  respondent  The  court  has  no  juris- 
diction of  this  appeal,  for  the  want  of  a  case.     (Code  Civ. 
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Pro.  §  2576.)  The  appellant  not  having  made  a  ease  contain- 
ing the  evidence,  the  law  presumes  that  the  evidence  was 
conclusive  and  fully  justified  the  surrogate  in  his  refusal  to 
confirm  the  report.  (Porter  v.  Smithy  107  N.  Y.  531 ;  Bur- 
ger V.  Burger^  111  id.  530.)  The  referee  plainly  exceeded 
his  powers  under  the  order  of  reference,  and  had  no  right  to 
make  any  findings  whatever  charging  Mre.  Clark  personally. 
{Boughtim  v.  Flmt,  74  N.  Y.  477.)  The  finding  of  the 
referee,  tliat,  Clark  having  deposited  the  money  "  in  his  own 
private  bank  account,"  the  presumption  is  that  the  same  came^ 
into  Mrs.  Clark's  possession  as  the  executrix  of  her  husband, 
there  being  no  evidence  of  the  disposition  6f  said  funds, 
is  wholly  unwarranted  as  a  matter  of  law  on  its  face,  and 
becomes  untenable  in  the  light  of  the  evidence.  (2  R.  S.  71,. 
§  11 ;  Shooh  V.  Shook,  19  Barb.  656 ;  Z.  dk  F,  Ins.  Co,  v.  M. 
F.  Ins.  Co.,  7  Wend.  33.) 

Finch,  J.  On  the  8th  day  of  July,  1886,  the  petitioner, 
describing  herself  as  the  widow  and  executrix  of  Freeman  J. 
Fithian,  deceased,  presented  her  petition  to  the  surrogate, 
reciting  that  letters  testamentary  on  the  estate  of  Fithian,  had 
been  issued  on  the  15tli  day  of  October,  1884,  to  Lemuel  B. 
Clark ;  that  he  died  June  9,  1886,  having  served  as  executor 
of  Fithian  for  about  one  year  and  three-quartei's ;  tliat  his 
widow,  Mary  J.  Clark,  had  on  the  day  preceding  the  filing  of 
the  petition  been  duly  appointed  executrix  of  the  will  of  said 
Clark  by  letters  testamentary  regularly  issued;  that  Clark 
had  never  in  his  hfe-time  filed  an  inventory  or  rendered  an 
account  as  executor  of  Fithian  ;  and  asking  that  Mrs.  (.^lark 
be  cited  to  show  cause  why  the  account  of  Clark  should  not 
be  rendered  and  settled.  A  citation  was  issued  accordingly, 
and  on  its  return  Mrs.  Clark  rendered  an  account  to  wliich 
many  and  serious  objections  were  taken,  and  the  surrogate 
thereupon  made  an  order  referring  it  to  a  referee.  This  was 
done  under  the  provisions  of  section  2606  of  the  Code, 
which  gives  the  surrogate  jurisdiction  upon  the  death  of 
an  executor  to  require  his  executor  or  administrator  to  account 
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for  and  deliver  over  the  trust  estate,  precisely  as  if  the  letters 
of  the  deceased  executor  had  been  revoked  in  his  life-time  and 
he  had  been  called  upon  to  deliver  up  the  assets.  His  repre- 
sentative stands  in  his  place  for  tlie  purpose  of  such  account- 
ing and  delivery.  The  reference  was  ordered  under  the 
authority  of  section  2546,  which  permits,  among  otlier  things, 
a  reference  "  to  examine  an  account  rendered,  to  hear  and 
determine  all  questions  arising  upon  the  settlement  of  such 
an  account  which  the  surrogate  has  power  to  determine,  and 
to  make  a  report  thereon,  subject,  however,  to  confirmation 
by  the  surrogate."  The  section  then  gives  to  the  referee 
"  the  same  power  "  and  entitles  him  to  the  same  compensation 
"  as  a  referee  appointed  by  the  Supreme  Court  for  the  trial  of 
an  issue  of  fact  in  an  action."  So  far  the  section  followed 
section  6  of  chapter  359  of  the  Laws  of  1870,  which  related  to 
Surrogate's  Courts  in  the  city  of  New  York.  Its  next  st«p, 
however,  is  much  broader  in  its  terms.  It  reads  :  "  The  pro* 
visions  of  this  act  applicable  to  a  reference  by  the  Supreme 
Court  apply  to  a  reference  made  as  prescribed  in  this  section 
so  far  as  they  can  be  applied  in  substance,  without  regard  to 
the  form  of  proceeding."  How  much  or  how  little  is  accom- 
plished by  this  very  general  language  it  may  trouble  us  some 
day  to  determine.  It  seems  to  open  everything  and  settle 
notliing.  For  present  purposes  we  may  possibly,  to  some 
extent,  avoid  its  interpretation,  since  the  appeal  here  pending 
is  taken  solely  from  so  much  of  the  decree  of  the  surrogate  as 
modified  the  determination  of  the  referee.  The  latter,  after 
hearing  the  evidence,  made  formal  findings  of  fact  and  con- 
clusions of  law.  He  found,  as  facts,  that  a  large  amount  of 
money  was  received  by  Clark  which  belonged  to  the  Fithian 
estate,  beyond  the  sums  acknowledged  in  Mrs.  Clark's  accoimt ; 
that  $3,000  thereof  was  so  received  by  Clark  on  the  3d  of 
November,  1884,  and  $15,000  on  the  23d  of  Febmary,  1886, 
which  was  less  than  four  months  before  Clark's  death ;  that 
the  moneys  so  received  by  Clark  "  were  deposited  by  him  in 
his  own  private  l)ank  account ;  "  that  there  was  "  no  evidence 
as  to  the  disposition  of  said  funds  so  received  by  said  Clark  as 
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Buch  executor,  except  tlie  payments  for  which  credit  is  allowed 
and  also  the  investment  of  $5,000  thereof  in  the  note  of 
Horace  F.  Clark ; "  and  that  the  accounting  executrix,  although 
in  possession  of  Clark's  bank  and  check-books,  refused  to  pro- 
duce the  same.  The  referee  then  found  four  conclusions  of 
law,  as  he  denominates  them  :  First,  that  there  is  due  the 
estate  of  Fithian  $24,864.75  ;  second,  that  there  being  no  evi- 
dence of  tlie  disposition  of  the  funds  by  Clark,  they  are  pre- 
sumed to  have  come  into  the  possession  of  his  executrix ;  third, 
that  such  presumption  is  strengthened  by  the  deposit  of  Clark 
to  his  private  account  and  the  refusal  of  his  executrix  to  pro- 
duce his  bank  and  check-books ;  and,  fourth,  that  a  decree 
should  be  entered  against  Mrs.  Clark,  individually  and  as 
executrix,  for  the  sum  found  due. 

When  the  report  was  filed  with  the  surrogate,  Mrs.  Clark 
filed  exceptions  thereto.  We  do  not  know  what  they  were, 
except  as  they  are  recited  in  the  surrogate's  decree.  On  the 
hearing  before  him,  he  allowed  five  of  the  exceptions  taken  by 
Mrs.  Clark,  viz. :  Her  second  exception,  which  related  to  a 
credit  claimed,  and  Which  is  immaterial  here;  her  fourth 
exception  to  the  finding  that  the  moneys  received  by  Clark 
were  deposited  in  his  own  private  account,  which  the  surro- 
gate modified  by  a  finding  of  his  own,  that  "  said  moneys  so 
received  were  deposited  by  him  to  his  individual  credit  in 
the  Hanover  National  Bank ; "  her  eighth  exception  "  to  each 
and  every  part  of  the  second  conclusion  of  law,  which  finds  or 
decides  that  the  funds  are  presumed  to  have  come  into  the 
possession"  of  the  executrix;  her  ninth  exception  to  the  third 
conclusion  as  to  the  strengthening  of  that  presumption ;  and 
her  tenth  exception  to  the  award  of  an  individual  judgment. 
The  surrogate  then  made  a  decree  settling  the  account  and 
awarding  judgment  against  Mrs.  Clark  as  executrix.  From  so 
much  of  this  judgment  as  denied  the  individual  liability  of 
Mrs.  Clark  the  petitioner  appealed  to  the  General  Term. 

Upon  that  appeal  no  case  was  made,  and  hence  tliere- could 
be  no  review  of  the  facts.  (Code,  §  2576.)  The  evidence 
was  not  returned,  and  merely  what  is  denominated  a  judg- 
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ment-roll.  Of  course,  questions  of  law  only  could  be  pre- 
sented. Whether  they  could  be  raised  without  the  trace  of 
an  exception  to  the  decision  of  the  surrogate,  and  by  treating^ 
his  modification  of  the  referee's  report  as  appellate  action 
rather  than  a  primary  and  original  decision,  is  an  inquiry  upon 
which  we  do  not  enter,  because  no  such  objection  is  taken. 
Those  presented  and  argued  stand  upon  other  grounds.  They 
were,  as  repeated  here,  first,  that  the  whole  case  and  all  tlio 
evidence  was  before  the  surrogate,  and  it  nmst  be  assumed 
that  it  warranted  his  decision  ;  and,  second,  that  there  was  no 
finding  by  the  referee  that  the  fund  belonging  to  the  Fithian 
estate  and  received  by  Clark  had  passed  into  the  hands  of 
Mrs.  Clark.  Upon  this  last  ground,  cliiefly,  the  General  Term 
aflimied  the  decision  of  the  surrogate,  but  on  this  appeal  both 
grounds  are  relied  upon  by  the  respondent. 

The  first  might  prove  fatal  to  the  appeal  but  for  one  con- 
sideration. Clark  might  have  disposed  of  the  Fithian  fimd 
during  the  last  four  months  of  his  life  so  that  no  part  of  it 
was  left  when  he  died,  and  none  of  it  passed  to  his  executors, 
and  it  is  said  that  fact  may  have  l)een  disclosed  by  the  evi- 
dence upon  which  tlie  surrogate  acted,  and  we  cannot  assume 
tlie  contrary.  The  answer  is  that  the  referee  found  the  con- 
trary, and  the  surrogate  assented  to  that  finding.  It  is  the 
fifth  finding  of  fact,  and  asserts  that  there  is  no  evidence  as  to 
the  disposition  of  the  fund  by  C^lark  after  he  received  it, 
except  in  the  two  respects  stated,  and  involving  only  a  small 
part  of  it.  To  that  finding  of  the  referee  it  does  not  appear 
that  Mrs.  Clark  objected.  If  she  did  the  surrogate  refused  to 
sustain  her  objection,  for  it  is  not  among  those  which  he  did 
sustain.  He  confirmed  the  report  in  all  respects  except  as  he 
modified  it,  and  so  his  decision  nmst  be  tested  upon  the  theory 
on  whicli  it  stood,  that  the  fund  went  into  Clark's  hands,  and 
there  was  no  proof  that  any  of  it  went  out  except  the  two 
items  specified. 

We  are  thus  brouglit  to  consider  the  view  of  the  General 
Term  upon  which  it  rested  its  affirmance.  It  may  be  conceded 
that  the  findings  of  the  referee,  as  it  respects  their  form,  are 
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open  to  criticism,  and  that  some  of  them  are  rather  statements 
of  evidence  than  of  facts,  and  are  wrongly  denominated 
conclusions  of  law.  And  yet  I  think  that,  in  substance  and 
under  a  fair  and  reasonable  interpretation,  tliey  amount  to  a 
finding  of  fact  that  the  Fithian  fund  which  Clark  received 
passed,  on  his  death,  into  the  actual  possession  of  Mrs.  Clark, 
the  reasons  for  and  grounds  of  that  finding  being  stated,  so 
that  the  conclusion  of  her  liability  followed  as  a  conclusion  of 
law.  Substantially  the  report  declares  that  from  the  facts 
that  Clark  received  the  fund  in  part  within  four  months 
before  his  death  ;  that  he  deposited  it  to  his  own  credit  in  the 
bank ;  that  no  proof  was  given  of  payments  by  him,  or  any 
new  or  different  disposition  of  the  money ;  that  his  executrix, 
when  called  on  to  produce  his  bank-book  and  check-book  which 
would  have  shown  the  facts,  refused  to  do  so ;  the  referee 
inferred  and  found  that  the  fund,  at  Clark's  death,  passed 
into  the  hands  of  the  executrix,  and  so,  as  a  conclusion  of  law, 
that  she  was  personally  liable  for  its  delivery  to  the  petitioner. 
When  the  referee  says,  in  his  second  conclusion  of  law,  that  the 
funds  "  are  presumed  "  to  have  come  into  the  possession  of  Mrs. 
Clark,  he  evidently  means  that  he  draws  that  inference,  and 
that  such  possession  by  her  is  a  fact  which  flows  from  the 
proof,  and,  while  he  might  have  stated  it  more  precisely  and 
accurately,  I  think  it  fairly  states  the  fact.  That  he  placed  it 
among  his  conclusions  of  law  does  not  deprive  it  of  its  force. 
{Sherman  v.  //.  li,  R.  R.  Co.,  64  N.  Y.  254.) 

And  so  I  think  the  General  Term  were  wrong  in  saying 
there  was  no  such  finding.  In  substance  and  effect  there  was. 
Nor  was  it  without  some  evidence  to  support  it.  The  infer- 
ence was  a  possible  one  upon  the  conceded  facts,  and  there 
was  no  legal  error  in  the  finding. 

It  follows  that  the  judgment  of  the  General  Term  and  the 
decree  of  the  surrogate,  so  far  as  appealed  from,  should  be 
t^versed.  We  do  not  think  that  we  are  bound  to  aflSnn  the 
conclusions  of  the  referee.  They  were  reported  to  the  surro- 
gate in  aid  of  his  decision  and  decree,  and  when  we  reverse 
that,  a  new  hearing  should  be  had  as  to  Mrs.  Clark's  individual 
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liability,  and  to  leave  that  officer  and  the  parties  in  proper 
freedom,  we  8hould  vacate  the  order  of  reference.  It  is  to  be 
hoped  as  a  result  that  the  facts  may  fully  appear,  and  danger 
of  injustice  to  either  i>aii:y  may  be  averted. 

The  judgment  of  the  General  Term  and  the  decree  of  the 
surrogate,  so  far  as  appealed  from,  should  be  reversed,  the 
order  of  reference  vacated,  and  a  new  hearing  granted,  with 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


Max  Mayer,  Appellant,  v.  James  McCreery',  Kespondent. 

In  an  action  for  the  specific  performance  of  an  alleged  agreement  for  Uie 
leasing  of  certain  premises  by  defendant  to  plaintiff,  the  making  of 
which  plaintiff  denied,  the  only  evidence  to  establish  the  agreement  was 
certain  letters,  one  from  plaintiff  offering  to  lease  the  premises  for  a 
term  of  years  at  a  rent  specified,  the  buildings  thereon  to  be  altered 
similar  to  those  a  certain  firm  named  "  is  now  altering,  *  •  *  plans, 
etc.,  to  be  mutually  agreed  upon;"  a  reply  from  defendant  acknow- 
ledging receipt  of  plaintiff's  letter,  and  saying  *'I  hereby  accept  your 
offer,"  and  a  letter  from  him  four  days  later  in  which  he  states  his  coun- 
sel advises  him  "  that  there  are  diflficulties  which  will  prevent  the  making 
of  a  lease  as  proposed,"  adding,  "you  will,  therefore,  understand  that 
the  proposed  lease  cannot  and  will  not  be  made."  Held^  that  said  letters 
did  not  constitute  a  completed  agreement  to  lease;  but  an  agreement  in 
substance  that,  if  the  parties  should  thereafter  agree  upon  plans  for  the 
alteration  of  the  building,  a  lease  would  be  given  upon  the  terms  speci- 
fied; that  it  was  immaterial  what  reason  defendant  gave,  or  what  motive 
actuated  him  in  his  refustil  to  agree  upon  plans;  that  he  had  a  right  to 
insist  upon  such  an  agreement  before  plaintiff's  right  to  demand  a  lease 
should  arise;  also,  that  plaintiff  was  not  entitled  to  w^aive  the  condition 
as  to  alterations,  and  to  demand  a  lease  without  an  agreement  as  to  plans. 

(Argued  January  28,  1890;  decided  February  25,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  firat  judicial  department,  made  May  18,  1887, 
which  reversed  an  interlocutory  judgment  rendered  at  Special 
Term  in  favor  of  plaintiff  and  granted  a  new  trial. 
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The  nature  of  tlie  action  and  the  material  facts  are  stated  in 
the  opinion. 

Frederie  R.  Coudet't  for  appellant.  In  estimating  the  lan- 
guage that  constitutes  a  lease,  the  form  of  words  is  of  no  conse- 
quence ;  it  is  not  even  necessary  that  the  term  lease  should  be 
used.  {Moore  v.  Miller^  8  Penn.  St.  272  ;  Peck  v.  Vandei^nark^ 
99  N.  Y.  29  ;  107  id.  192, 194 ;  Nexcton  v.  Bronsmi,  13  id.  505  ; 
Union  Bank  v.  Coster^  3  id.  209 ;  Peahody  v.  Sjyeyers^  56  id. 
236 ;  Meyersv,  Smithy  48  Barb.  614 ;  Moore  v.  Pierson^  71  Am. 
Dec.  409.)  The  contract  evidenced  by  the  letters  exchanged 
between  the  parties  to  this  suit,  though  informal,  is  in  every 
respect  complete.  ( Wright  v.  Weeks^  25  N.  Y.  157,  160.) 
The  refusal  of  the  defendant  to  carry  out  his  contract  was  a 
waiver  of  all  conditions  on  the  part  of  the  plaintiff,  if  any 
existed.  {Ford  v.  Tiley^  B.  &  C.  325  ;  Fran^hot  v.  Leach^  5 
Cow.  506;  Traver  v.  HaUtead,  23  Wend.  ^^ ;  Cort  v.  A,  B. 
R.  Co,,  Eng.  L.  &  Eq.  230 ;  Hochster  v.  I)e  La  Tour,  20  id. 
157;  Frost  v.  Knight,  7  Law  Rep.  [Ex.  Ch.]  Ill ;  Burtis  v. 
Thompson,  42  N.  Y.  246  ;  Shaw  v.  R,  Z.  Ins.  Co,,  69  id.  292; 
Sears  v.  Conover,  4  Abb.  Ct.  App.  Dec.  182 ;  Iloxoell  v.  Gould, 
2  id.  419 ;  Woolner  v.  HiU,  93  N.  Y.  580 ;  SelUcJc  v.  Tall- 
man,  87  id.  106  ;  Hayner  v.  A.  L,  Ins,  Co.,  69  id.  439  ;  Moses 
V.  Bie7'li?ig,  31  id.  462 ;  Meyer  v.  K.  L,  Ins.  Co.,  73  id.  516 ; 
Meissel  v.  G.  L.  In-s.  Co.,  76  id.  115 ;  Chamherlmn  v.  Ins. 
Co.,  3  K  Y.  Supp.  701 ;  Boiulw,  Carjjenter,  S  Ail.  Rep.  539.) 
The  contract  was  complete,  even  if  the  alterations  were  not 
agreed  upon,  and  plaintiff  is  entitled  to  possession  of  the  house 
on  May  1,  1885,  under  his  contract.  (  Vassar  v.  Camp,  11 
K  Y.  441  ;  Robertson  v.  Xindley,  12  Pac.  Rep.  587 ;  2  Addi- 
son on  Cont.  [8th  ed.]  1124;  Calhou7i  v.  Atahison,  96  Am. 
Dec.  229 ;  Glaze  v.  Duzon,  4  South.  Rep.  861 ;  Colerick  v. 
Hooper,  56  Am.  Dec.  505.)  The  use  of  abbreviations  is  no 
objection  to  the  validity  of  a  lease.  ^  ( Wright  v.  Week^i,  25 
N."  Y.  160  ;  Cross  v.  Elgin,  2  Barn.  &  Ad.  106 ;  S.  F.  M.  Co. 
V.  Goddard,  14  How.  [U.  S.]  446.)  It  appearing  on  the  trial 
that  the  defendant  had  preferred  a  sale  to  a  lease,  and  had 
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actually  sold  his  property,  so  that  the  agreement  between  them 
was  impossible  of  performance,  the  learned  judge  below  prop- 
erly ordered  a  reference  to  ascertain  and  assess  the  damages. 
{Rider  v.  Gray^  69  Am.  Dec.  135  ;  Patterson  v.  Bloomer^  95 
id.  218 ;   Brewer  v.  Herbert,  96  id.  582.) 

W,  F,  Dunning  for  respondent.  In  order  to  constitute  a 
contract,  the  minds  of  the  parties  must  meet,  and  all  the  terms 
of  the  same  be  agreed  to.  If  any  part  of  the  contract  is  not 
settled  by  the  parties,  as  to  tliat  part  there  can  be  no  contract. 
{C.  T,  Co.  V.  N.  Y,  S,  Exchange,  15  N.  Y.  S.  R.  19,24; 
Lyman  v.  Rohinson^  14  Allen,  242,  254  ;•  AVTiart  on  Cont.  16, 
§  5  ;  Ridgway  v.  Whurton,  6  H.  L.  Cas.  268  ;  Brown  v.  N. 
T.  a  R.  R,  Co,,  44  N.  Y.  79,  85  Myers  v.  Smith,  48  Barb. 
614 ;  Demeuih  v.  American  Inst,,  10  J.  &  S.  336 ;  75  N.  Y. 
502 ;  Foot  v.  Webb,  59  Barb.  39  ;  Parsons  on  Cont.  [5th  ed.] 
557 ;  Addison  on  Cont.  37 ;  1  Greenl.  on  Ev.  §  275 ;  Scmr^ 
wvne  V.  Tritscott,  17  Hun,  432 ;  MailZand  v.  Wilcox,  17 
Penn.  St.  231,  234;  Appldy  v.  Johnson.,  L.  R  [9  C.  P.]  158; 
Stcmley  v.  Dowdeswell,  L.  R  [10  id.]  102 ;  2  Addison  on  Cont 
1124 ;  Pomeroy  on  Spec.  Per.  §  151.)  The  contract  sought  to 
be  enforced  must  be  wholly  in  writing  and  cannot  be  supple- 
mented by  parol.     ( Wright  v.  Weeks,  25  N.  Y.  158.) 

Peckham,  J.  This  action  was  brought  for  the  purpose  of 
procuring  specific  performance  of  an  alleged  agreement  for 
the  leasing  of  certain  premises  in  the  city  of  New  York, 
owned  by  the  defendant,  which,  as  was  alleged,  he  agreed 
to  lease  to  the  plaintiflE  upon  certain  terms  mentioned  in  the 
alleged  agreement. 

The  defendant  denied  the  making  of  any  such  agreement, 
and  upon  trial  before  a  single  judge  it  was  foimd  that  the 
agreement  as  alleged  by  the  plaintiff  had  been  made,  and  that 
as  the  defendant  had  failed  to  execute  the  lease  and  had  in 
the  meantime  sold  the  premises,  the  court  foimd  that  the 
plaintiff  was  entitled  to  recover  of  the  defendant  the  damages 
Bustained  by  him  by  reason  of  defendant's  neglect  and  refusal  to 
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cany  out  the  agreement  already  referred  to.  The  court  ordered  a 
reference  to  ascertain  and  assess  the  damages  and  to  report  to 
the  court.  Upon  the  trial  the  plaintiff,  for  the  purpose  of 
proving  the  agreement  set  up  in  the  complaint,  offered  in  evi- 
dence, and  the  same  wais  received,  a  certain  letter  of  which  the 

following  is  a  copy : 

''  New  York,  January  29, 1885. 

**  Mr.'  James  McCreery  : 

"  Dear  Sir  —  1  will  take  your  building,  483  Fifth  avenue, 
on  a  twenty -one  years'  lease  from  May  1, 1885,  to  be  altered  by 
you  similar  to  one  Hume  &  Co.  is  now  altering,  and  floors, 
etc.,  arranged  as  spoken  about,  eta,  at  the  yearly  rent  of 
$5,250  for  each  year  of  the  term,  net  rent,  no  taxes,  assess- 
ments, etc.     Plans,  etc.,  to  be  mutually  agreed  upon. 

"  Yours  verj'  respectfully, 

"MAX  MAYER. 

"Building  must  be  ready  on  May  1, 1885." 

On  the  same  twenty-ninth  of  January,  the  defendant  sent 
to  plaintiff  a  written  acceptance  of  his  offer,  of  which  the  fol- 
lowing is  a  copy : 

"  New  York,  Jan'y  29, 1885. 
"  Mr.  Max  Mayer  : 

"  Dear  Sir  —  Yours  of  this  date,  making  me  an  offer  on 
buildmg  Tsb.  483  Fifth  avenue,  for  a  twenty-one  years'  lease, 
has  been  received.     I  here'by  accept  your  offer. 

"  Yery  truly  yours, 

"JAMES  McCREERY." 

On  the  2d  day  of  February,  1885,  the  defendant  wrote  to 
the  plaintiff  a  letter,  of  which  the  following  is  a  copy  : 

^*  New  York,  Fehniary^  2,  1885. 
"  Max  Mayer  : 

''  Dear  Sir — 1  have  submitted  the  correspondence  regard- 
ing a  lease  from  me  to  you  of  premises  Ko.  483  Fifth  avenue 
to  my  counsel,  and  am  advised  that  there  are  difficulties  which 
will  prevent  the  making  of  a  lease  as  proposed.     You  will. 


438  Mayer  c.  McCkeeky.  [Feb., 


Opinion  of  the  Court,  per  Peckham,  J. 


therefore,  understand  that  tlie  ])roposed  lease  cannot  and  will 

not  be  made. 

"  Very  truly  yours, 

"JAMES  McCREERY." 

The  judge  found  that  the  above  letters  were  the  only 
memorandum  in  writing  signed  by  the  parties  or  by  either  of 
them  in  regard  to  the  lea/5e  of  the  premises,  and  that  they 
constitute  the  only  agreement  that  was  made  in  relation 
thereto.  lie  also  found  that  the  plaintiff  had  at  all  times  been 
and  still  was  ready  and  >villing  on  his  part  to  comply  in  all 
respects  with  the  provisions  and  requirements  of  the  agreement, 
and  to  pay  the  stipulated  rent  for  the  premises. 

The  question  is  whether  these  letters  constitute  a  completed 
agreement,  fonniug  in  substance  a  lease  of  the  premises 
referred  to  therein. 

We  think  they  do  not.  The  substance  of  the  agreement  is 
that  the  lease  of  the  building  is  to  be  given  by  the  defendant, 
but  before  it  is  to  be  done,  alterations  of  the  building  similar 
to  the  one  Hmne  &  Co.  "  are  now  altering  "  should  be  made, 
and  that  plans  for  such  alteration  should  be  thereafter  mutually 
agreed  upon.  It  is,  in  substance,  an  agreement  that  if  the 
parties  shall  thereafter  agree  upon  plans  for  the  alteration  of 
the  building,  that  thereupon  a  lease  of  the  building  upon  the 
tenns  speciiied  in  the  letters  will  be  given  by  the  defendant  to 
the  plaintiff.  The  whole  language  is  conditional ;  the  making 
of  the  lease  is  plainly  based  upon  the  condition  that  an  agree- 
ment shall  be  arrived  at  between  the  parties  as  to  the  plans  and 
scope  of  the  alterations  which  are  to  be  thereafter  made  by  the 
defendant.  It  is  conceded  that  no  such  agreement  was  ever 
made.  On  the  contmry ,  the  defendant  by  his  letter  of  the  second 
of  February,  absolutely  declines  to  make  the  lease,  and  the  par* 
ties  do  not,  as  matter  of  fact,  mutually  agree  upon  the  altera- 
tions to  be  made.  We  think  it  was  entirely  immaterial  wliat 
reason  was  oHiven  bv  the  defendant  for  or  what  motive  actuated 
him  in  his  refusal  to  make  the  lease.  lie  had  agreed  to  make 
it  only  provided  the  parties  thereafter  agreed  upon  the  plans  and 
alterations  to  be  made,  and  if  no  such  agreement  were  arrived 
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at,  there  was  necessarily  no  lease.  The  case  is  unlike  that  of  a 
paper  containing  two  agreements,  one  valid  and  the  other  pro- 
hibited, where  each  is  a  complete  agreement  in  itself  and  where 
the  valid  agreement  may  be  enforced  and  the  other  disregarded. 
In  this  case  there  is  no  valid  agreement  excepting  an  agree- 
ment to  give  a  lease  provided  the  parties  shall  agree  xipon  the 
plans  for  alterations  thereafter  to  be  made. 

We  do  not  think  it  is  a  case  where  the  plaintiff  might  waive 
the  condition  for  making  the  alterations  and  demand  a  lease 
without  such  agreement  having  been  arrived  at.  If  they  are 
separable  contracts,  and  if  the  alterations  to  be  made  were  to 
be  agreed  upon  solely  for  the  benefit  of  the  plaintiff,  the  right 
to  waive  such  alterations  might  possibly  exist,  and  his  claim 
to  exact  performance  of  the  agreement  for  the  lease  might  be 
a  valid  one.  But  we  do  not  think  such  is  tlie  case.  The 
defendant  has  agreed  that  he  would  give  a  lease,  provided  be 
and  the  plaintiff  should  subsequently  agree  upon  plans  for 
alterations  to  be  made.  But  he  was  under  no  obligation 
to  agree  upon  such  plans.  On  the  contrary  he  might  arbi- 
trarily refuse  to  agree  upon  them  and  his  refusal  would  be 
a  sufficient  answer  to  the  demand  for  the  execution  of  tlie 
lease.  It  would  be  no  answer  for  the  plaintiff  to  show  that  he 
had  offered  to  agree  on  plans  which  were  reasonable  and 
proper,  but  that  the  defendant  had,  without  reason,  refused  to 
agree  upon  them.  The  future  agreement  upon  pians  was  not 
of  such  a  nature  that  the  plaintiff  would  have  a  right  to  ask 
that  the  defendant  should  specifically  perform,  upon  proof 
tliat  the  plaintiff  had  offered  pians  winch  were  reasonable  in 
themselves  and  which  the  defendant  ought  to  have  agreed 
upon.  It  did  not  belong  to  that  class  of  agreements  where 
one  party  agrees  to  do  work  to  the  satisfaction  of  another,  and 
which  the  court  holds  the  other  should,  as  matter  of  law,  be 
satisfied  with  upon  proof  that  it  w^ould  be  utterly  unreasonable 
not  to  be  so  satisfied.  Here  the  condition  whether  there 
was  to  be  a  lease  executed  depended  wlioJly  upon  the  fact  of 
the  agreement  thereafter  to  be  made  between  the  parties  as  to 
plans  for  the  aiLeration  of  the  building.     Before  any  negotia^ 
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tioiis  were  entered  into  the  owner  of  the  property  of  course 
would  have  a  right  to  insist  upon  such  conditions  as  he  chose, 
and  whether  they  were  reasonable  or  unreasonable  would  not  be 
a  matter  of  the  slightest  consequence.  His  decision  would  stand 
as  reason  enough.  Having  that  right  he  could  agree  to  give 
a  lease  upon  such  terms  as  the  parties  might  thereafter 
mutually  agree  upon,  and  his  refusal  to  thereafter  agree  upon 
any  tenns  would  still  be  a  sufficient  answer  to  any  demand  of 
the  plaintiff,  wliether  such  reasons  were  good  or  bad.  In  this 
instance  the  parties  did  agree,  the  one  to  lease  and  the  other 
to  receive  the  lease  upon  certain  conditions  to  be  thereafter 
mutually  agreed  upon.  Those  conditions  never  were  there- 
after agreed  upon,  and  hence  no  right  to  claim  the  lease  ever 
existed.  The  motives  of  the  defendant  for  his  refusal  are 
wholly  immaterial ;  whether  they  were  because  he  thought  he 
could  make  a  more  favorable  agreement  with  some  other 
person,  or  because  he  thought  there  was  some  difficulty  in  the 
deeds  upon  wliich  he  held  title,  which  prevented  him  from 
leasing  the  premises  for  tlie  purposes  intended,  is  a  matter  of 
no  importance.  The  sole  condition  upon  which  the  lease  was 
to  be  executed  never  existed,  and  hence  no  right  to  claim  the 
lease  ever  arose  upon  the  part  of  the  plaintiff.  But  we  tliink 
that  so  far  as  the  evidence  shows  there  was  never  any  waiver 
of  the  plaintiff's  right  to  claim  the  alterations  spoken  of  in  his 
letter  to  the  defendant.  The  mere  fact  that  at  what  he 
claimed  to  be  the  commencement  of  the  lease,  he  offered  in 
advance  a  month's  rent  in  full,  was  not  a  waiver  of  his  right 
to  demand  the  alterations  spoken  of  in  his  letter.  It  was 
simply  a  tender  of  rent  on  his  part,  which  we  think  did  not 
conclusively  waive  a  right,  if  it  had  existed,  to  claim  the 
alterations  as  if  they  had  been  mutually  agreed  upon. 

Nor  did  the  defendant  waive  his  right  to  have  the  alter- 
ations mutually  agreed  upon  before  the  execution  of  the  lease, 
by  his  letter  of  the  second  of  February,  in  which  he  stated 
that  he  was  advised  tliat  there  were  difficulties  which  would 
prevent  tlie  making  of  the  lease  as  proposed.  If  we  are  right 
as  to  the  fact  that  the  motives  of  the  defendant  in  refusing  to' 
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make  the  lease  are  wholly  immaterial,  it  follows  that  any  state- 
ment of  such  motives,  or  any  statement  of  the  reasons  which 
guided  him,  would  be  also  immaterial.  The  material  part  was 
his  failure  to  agree  upon  the  plans  of  the  alterations.  Whether 
that  failure  was  based  upon  the  advice  of  his  counsel  as  to  legal 
^  diflSculties  in  making  a  lease,  or  upon  any  other  reason,  would 
constitute  no  waiver  of  his  right  to  insist  upon  such  an  agree- 
ment before  tlie  plaintiff's  rigl\t  to  demand  a  lease  would  arise. 

We  think  the  General  Term  was  right  in  reversing  the 
judgment  of  the  Special  Term  and  granting  a  new  trial,  and 
its  order  to  that  effect  should  be  affinned  and  judgment  abso- 
lute given  against  the  plaintiff  upon  his  stipulation,  with  costs. 

All  concur. 

Order  affinned,  and  judgment  accordingly. 


Alletta  a.  Akin,  Appellant,  v.  Sarah  A.  Kellogg  et  al., 

Respondents. 

B.,  by  his  will,  gave  to  bis  widow,  in  lieu  of  dower,  one-tbird  of  bis  per- 
sonalty absolutely,  and  tbe  net  income  for  life  of  one-tbird  of  bis  real 
estate,  whicb  was  vested  in  a  trustee  for  tbat  purpose.  About  tbree 
years  after  B.  died,  tbe  widow  brougbt  an  action  in  whicb  she  asked  that 
she  might  be  permitted  to  make  her  election,  renounce  tbe  testament- 
ary provision  and  have  her  dower  assigned,  on  tbe  ground  that  she  was 
ignorant  of  tbe  extent  of  her  husband's  estate  until  the  executor  filed  bis 
accounts,  and  was  induced  to  omit  to  take  tbe  steps  necessary  to  claim 
dower  by  representations  of  the  executor  made  in  tbe  presence  of  S. ,  the 
principal  beneficiary  under  tbe  will,  and  by  S.  as  to  the  value  of  her 
dower  right.    Held,  tbat  plaintiff  was  not  entitled  to  tbe  relief  sought. 

Tbe  provision  of  tbe  statute  (1  R.  S.  741,  §§  13,  14)  requiring  a  widow  to 
elect  within  one  year  between  a  provision  made  for  her  in  her  husband's 
will  and  tbe  right  to  have  her  dower  in  his  real  estate  admeasured,  and 
declaring  that  she  shall  be  deemed  to  have  elected  to  take  tbe  testaments 
aty  provision,  unless  within  that  time  she  shall  enter  upon  the  lands  to  be 
assigned  to  her  for  dower,  or  commence  proceedings  for  tbe  assignment 
thereof,  has  tbe  force  of  a  statute  of  limitations,  and  she  is  at  once,  on 
the  death  of  tbe  testator,  charged  with  tbe  duty  of  informing  herself,  so 
as  to  make  her  election. 
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It  appeared  that  the  lands  in  which  plaintiff  claimed  dower,  had  been  con- 
veyed by  the  testator  to  S.  for  a  nominal  consideration  four  years  before 
his  death,  much  of  which  time  he  had  lived  upon  them  with  plaintiff; 
that  five  days  after  his  death  the  deed  was  recorded.  Plaintiff's  evidence 
was  to  the  effect  that  S.  said  to  plaintiff,  the  day  after  the  funeral  that 
she  **  would  receive  much  more  than  if  she  had  received  her  dower,"  nud 
shortly  afterward  that  there  would  be  "  money  enough  for  us  all,"  and 
that  the  executor  stated  in  the  presence  of  S.  that  plaintiff  would  receive 
$1,200  to  $1,800  per  annum.  HeM,  that  these  had  not  the  weight  of 
representations  of  facts  upon  which  an  estoppel  could  be  based;  but 
were  mere  expressions  of  opinion,  and  so  could  not  exempt  plaintiff 
from  the  duty  of  examining  herself  into  the  condition  of  affairs. 

Expressions  of  opinions  by  interested  persons  cannot,  when  subsequently 
shown  to  have  been  groundless  or  false,  be  regarded  as  misrepresentations. 

Reported  below,  48  Hun,  459. 

(Argued  Januaiy  29,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  at  the  May  term,  1888,  wliich  affirmed  a  judgment 
in  favor  of  defendants  entered  upon  a  decision  of  the  court 
on  trial  at  circuit. 

The  nature  of  the  action  and  tlie  material  facts  are  stated  in 
the  opinion. 

Matthew  Ilcd-e  and  Ward  cfe  Cainenm  for  appellant.  The 
general  rule  applicable  to  cases  where  a  party  is  compelled  to 
make  election,  is :  If  one  should  make  a  clioice  in  ignorance 
of  the  real  state  of  the  funds,  or  under  a  misconception  of  the 
extent  of  the  claims  on  the  fuitd  elected  by  him,  it  will  not  be 
conclusive  on  him.  {Welh  v.  Robinsmi^  13  Cal.  133,142; 
Kerr  on  Fraud  and  Mistake,  453 ;  Pusey  v.  Deshmiveivs  3  P. 
Wms.  31.5.)  This  nile  is  ap2)licable  to  dower.  {Hindleyy. 
lUndley^  29  Hun,  318;  Larahee  v.  Van  Ahtyne^  1  Johns. 
307,  308 ;  2[acknett  v.  Machiett,  29  X.  J.  Eq.  54 ;  2  Scribner 
on  Dower  [2d  ed.]  519,  523;  Cameron  on  Dower,  489,  §  94 ; 
Id.  490,  §  97;  BlchaH  v.  Riehart,  30  la.  465;  DaJmey  v. 
Bailey^  42  Ga.  521.)  A  case  still  stronger  arises  in  favor  of 
the  plaintiff  where  fraud  and  deceit  are  alleged.  {Smart  v. 
Walerho'iisp^  10  Yerg.  94 ;  Story  on  Agency,  §  139 ;   Bennett 
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V.  Judson,  21  K  Y.  238 ;  /.  I\  cfc  C.  It  Co,  v.  Tyi7ig,  63  id. 
653  ;  KruTrnn  v.  Beach^  96  id.  398.)  The  demurrer  to  the 
amended  complaint  was  sustained  at  Special  Term  on  the 
theory  that  under  no  possible  circumstances  can  a  widow,  who 
has  omitted  to  make  her  election  within  one  year  after  the 
death  of  her  husband,  be  relieved  from  the  provisions  of  the 
statutes,     (1  R  S.  741,  742,  §§  13,  14 ;  HindUy  v.  Ilindley, 

29  Hun,  318 ;  Ilane  v.  Van  Schaick^  7  Paige,  221 ;  Rowland 
V.  Heckscher,  3  Sandf.  Oh.  619 ;  20  Wend.  564 ;  3  Sandf.  Ch. 
523 ;  Manice  v.  Manice,  1  I^ans.  348 ;  43  K  Y.  303 ;  Egbert 
V.  Thompson^  17  N.  J.  L.  450.;  Osman  v.  Porter^  39  N.  J.  Eq. 
141,  142,  144 ;  41  id.  663.)  The  Special  Term  erred  in  sus- 
taining the  demurrer.  (16  Abb.  [N.  C]  268;  Thomas  v. 
Beebe,  25  K  Y.  244;  Maker  v.  Ins,  Co,,  67  id.  284,  292; 
Bank  of  Mantreal  v.  Thayer,  2  McCrary,  1;  Stevens  v. 
Austin,  1  Mete.  557 ;  Stevenson  v.  Maxwell,  2  N.  Y.  408- 
415 ;  Bruce  v.  TiUson,  25  id.  194 ;  Milh  v.  Van  Voorhees, 
20  id.  412-422;  McClaskey  v.  City  of  Albany,  64  Barb.  310 ; 
Code  Civ.  Pro.  §  723 ;  Bennett  v.  Judson,  21  N.  Y.  237,  239, 
240.)  The  receipt  and  retention  by  the  wife  of  the  fruits  and 
product  of  a  fraud  of  her  husband  involve  a  liability  on  account 
of  it,  although  herself  innocent  of  participation  in  it  {Krui'^/m, 
V.  Beach,  96  N.  Y.  398,  404,  405 ;  Baker  v.  JJ,  M,  L,  Ins. 
Co.,  43  id.  208 ;  Gamer  v.  Mamjam,  93  id.  642 ;  j\^oel  v. 
Kinney,  106  id.  74,  78.)  If  the  election  was  made  in  ignor- 
ance of  the  real  state  of  the  facts,  or  under  a  misconception  of 
her  rights,  it  is  not  binding  in  equity.  ( Wells  v.  Robinson,  13 
Cal.  133,  142 ;  Kerr  on  Fraud  and  Mistake,  398,  453 ;  Pusey 
V.  Desbmcvrie,  3  P.  Wms.  315  ;  Ilindley  v.  Ilindley,  29  Hun, 
318  ;  Osnian  v.  Porter,  39  N.  J.  Eq.  141 ;  41  id.  663  ;  Thomp- 
son V.  Egbert,  17  X.  J.  L.  459.)  The  court  erred  in  excluding 
material  and  competent  evidence  offered  by  the  plaintiff. 
{Bayliss  v.  Cockroft,  81  N.  Y.  363,  371 ;  McKmvn  v.  Hunter, 

30  id.  625 ;  Bedell  v.  Cham,  34  id.  386  ;  P,  Co,  Ins.  Co,  v. 
Hatchfield,  73  id.  226,  229.)  The  fact  that  the  premises  in 
question  were  subject  to  a  perpetual  yearly  I'ent,  did  not  show 
liiat  they  were  not  subject  to  dower.     (1  R.  S.  722,  §  2 ;  Id. 
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740,  §  1.)  The  grounds  upon  which  the  General  Term  sus- 
tained the  judgment  of  nonsuit,  are  insufficient.  {Ilichey  v. 
MoreU,  102  N.  Y.  454,  463  ;  1  R  S.  761,  §  33  ;  Stuyvesant  v. 
Jlall^  2  Barb.  Ch.  151 ;  Ackemian  v.  Hunsicher^  85  N.  T. 
43,  49  ;  King  v.  Mc  Vicker,  3  Sandf .  Ch.  192,  209 ;  H,  Ins. 
Co,  V.  Ilahey,  8  N.  Y.  271 ;  George  v.  Wood,  9  Allen,  80.) 
The  action  was  triable  by  jury.  (Code,  §  968,  subd.  2 ;  T?'am 
V.  IT.  P.  Ins.  Co,,  62  X.  Y.  598 ;  TnisUes,  etc,  v.  Kirk,  68 
id.  464 ;  Onnes  v.  Dauchy,  82  id.  443,  448,  449 ;  Moore  v. 
M.  Bcmk,  55  id.  41,  44 ;  Birclsall  v.  Patterson,  51  id.  43 ; 
Code,  §§  1010,  1023.) 

Z.  Lajlhi  Kellogg  for  respondents.  A  representation  to  be 
material  should  be  in  respect  of  an  existing  and  ascertainable 
fact,  as  distinguished  from  a  mere  matter  of  opinion  or  advice, 
and  must  be  false  and  one  that  the  party  knew  at  the  time  to 
be  false.  Such  are  representations  about  property  or  facts 
that  could  not  be  ascertained.  {Cooper  v.  ScJdesinger,  111 
U.  S.  148  ;  Huhhen  v.  Meiggs,  50  N.  Y.  480 ;  Kerr  on  Frauds, 
83 ;  Harvey  v.  Young,  Yelv.  20 ;  N.  B,  B.  Co.  v.  Cony- 
heare,  9  H.  L.  711 ;  Colhy  v.  Gadsden,  34  Beav.  416  ;  Jenr 
nings  v.  Broughtan,  5  P.,  M.  &  G.  136 ;  StejyJiens  v.  VenahU, 
31  Beav.  124 ;  Irvms  v.  Kirkpatrick,  7  Bell,  186  ;  Palsey  v. 
Freeman,  2  Smith  L.  C.  1337;  EUis  v.  Andrews,  56  N.  Y. 
83 ;  Chrysler  v.  Canaday,  90  id.  272 ;  Furmann  v.  Titus.,  16 
J.  &  S.  284.)  If  the  statement  as  made  upon  the  trial  can  in 
manner  be  construed  as  sufficient  as  a  statement  of  fact,  it 
cannot  be  made  so  in  any  other  way.  than  by  showing  that  it 
was  known  by  the  maker  to  be  a  false  statement.  {Marsh  v. 
Faulkner,  40  N.  Y.  562 ;  Oherlandei'  v.  Spies,  45  id.  175 ; 
Craig  v.  Ward,  3  Keyes,  393 ;  Best  on  Ev.  302,  349 ;  Lawson 
on  Presumptions,  93  ;  Kerr  on  Fraud,  384 ;  Baird  v.  Mayor, 
etc.,  96  N.  Y.  592 ;  Bigelow  on  Frauds,  §  142.)  In  the  case 
of  a  special  agency  it  is  elementary  that  if  the  special  agent 
exceeds  the  special  limited  authority  conferred  upon  liim  the 
principal  is  not  bound  by  his  acts,  but  they  become  a  mere 
nullity  as  far  as  he  is  concerned.     (Story  on  Agency,  §  126  ; 
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Hitch  V.  Smith,  82  N.  Y.  627.)  The  fact  that  the  estate 
afterward  became  insolvent  and  the  plaintiff  received  little 
or  nothing  out  of  it  cannot  relieve  her  from  her  failure  to 
elect.  {Manice  v.  Man  Ice,  1  Lans.  348 ;  ffotw  v.  Van 
Schaick,  7  Paige,  222 ;  Scribner  on  Dower,  432,  525.)  The 
widow  has  lost  her  dower,  because  she  has  failed  to  take  any 
action,  as  provided  by  law,  within  one  year  of  the  death  of 
the  testator,  and  the  court  has  no  power  to  extend  the  time 
for  election  upon  the  grounds  asked  for  in  the  complaint. 
(2  E.  S.  742,  §§  13,  14 ;  Kedf .  on  Wills,  383  ;  Palme?*  v. 

VoorhiSy  35  Barb.  479  ;  Nicholas  v.  Nicholas,  Ky.  Dec.  338 ; 

Waterhury  v.  Netherlands  6  Heisk.  512 ;  McDamiel  v.  Doug- 
Icbs,  6  Hump.  229 ;  Ex  parte  Moore,  7  How.  [Misa]  665  ; 
Thophy  V.  Abhott,  42  N.  Y.  443 ;  Crawford  v.  LocJcwood,  9 
How.  Pr.  547 ;  Knsbhle  v.  Newcomh,  22  K  Y.  249 ;  Hodgdon 
V.  Chase,  29  Me.  51.)  The  plaintiff  is  not  entitled  to  dower 
in  the  property  described  in  the  complaint,  for  the  reason  that 
it  is  not  an  estate  of  inheritance.  (1  Steven's  Comm.  218  ; 
Littleton,  §  1;  Cook's  Littleton,  2370;  1  Washb.  on  Keal 
Prop.  194 ;  1  Scribner  on  Dower,  363 ;  Volhner  v.  Hudson,  1 
Sandf.  215;  N.  Y.  Const.  1846,  1876;  Stevens  v.  Reynolds, 
6  N.  Y.  455 ;  Stam/ler  v.  Stangler,  1  Md.  Ch.  36 ;  Goodwin 
V.   Goodwin,  33  Conn.  314 ;  Park  on  Dower,  47 ;  Ware  v. 

Washington,  6  S.  &  M.  637.) 

Gbay,  J.  The  complainant  is  the  widow  of  Benjamin  Aiken, 
deceaised,  who,  in  his  will,  made  certain  provisions  for  her  out 
of  his  estate,  which  were  expressed  to  be  in  lieu  of  her  dower 
rights.  They  gave  to  her  one-third  of  the  pei'sonalty  absolutely, 
and  the  net  income  of  one-third  of  the  real  estate,  which  was 
vested  in  a  trustee  for  that  purpose,  during  her  life.  She  did 
not  conamence  any  proceedings,  or  take  any  steps  towards  a 
recovery  or  assignment  of  her  dower  in  the  real  estate,  within 
the  year  succeeding  the  testator's  death,  and  this  action  waa 
commenced  by  her  some  three  years  afterwards.  Through  it 
ahe  seeks  to  obtain  a  decree  relieving  her  "  from  the  penalty 
imposed  by  statute  for  not  having,  witliin  one  year  after  the 
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death  of  her  husband,  entered  on  the  land  to  be  assigned  to 
her  for  her  dower,  or  commenced  proceedings  for  the  recovery 
or  assignment  thereof,"  and  permitting  her  to  make  her 
election  and  to  renounce  the  testamentary  provision. 

The  allegations  in  the  complaint  are  that  plaintiff  was 
ignorant  of  the  nature  and  extent  of  the  estate  of  said  Benja- 
min Aiken  at  the  time  of  his  death,  and  for  a  long  time  there- 
after, and  until  his  executor  filed  his  accounts  and  asked  for 
a  final  settlement ;  that  Asa  B.  Kellogg,  the  husband  of  the 
defendant  Sarah  A.  Kellogg,  had  been,  for  many  years  prior 
to  the  death  of  the  said  Benjamin  Aiken,  the  agent  and  confi- 
dential adviser  of  said  Benjamin  Aiken,  and  had  transacted 
all  his  business  for  him,  and  had  been  familiar  with  the  affairs 
and  property  of  the  said  Benjamin  Aiken ;  that  after  the 
death  of  the  said  Benjamin  Aiken  this  plaintiff  had  great  con- 
fidence in  said  Asa  B.  Kellogg,  and  put  entire  faith  in  his 
representations ;  that  the  said  Asa  B.  Kellogg  was  also  the 
agent  of  his  wife ;  that  shortly  after  the  death  of  the  said 
Benjamin  Aiken  he  stated  and  represented  to  plaintiff  that  it 
would  be  more  advantageous  to  her  to  accept  tlie  provisions 
of  the  will  than  to  claim  her  dower  in  the  real  estate  left  by 
him,  and  that  such  I'epresentations  were  made  to  plaintiff  in  the 
presence  of  his  wife,  acting  as  her  agent  and  for  her  benefit. 
She  avers  that  the  statements  were  made  for  the  benefit  of 
Mi's.  Kellogg,  the  owner  of  the  lands  out  of  which  the  dower 
is  sought,  and  that  by  them  she  was  induced  to  omit  and  neg- 
lect to  take  steps  towards  a  renunciation  of  the  testamentary 
provisions  and  towards  securing  her  dower  interest  in  the  real 
estate,  which  she  would  have  taken  had  she  not  relied  upon 
them,  or  had  she  been  informed  of  the  actual  condition  of  the 
estate. 

I  think,  even  if  we  assume  the  tnith  of  these  charges  of  her 
complaint,  tliat  her  right  to  relief  in  equity  is  most  doubtful. 
She  does  not  ask  for  relief  against  some  positive  act  of  her 
commission,  procured  by  the  fraud  of  another;  she  asks  for  it 
because,  through  reliance  upon  the  statements  of  others,  she 
i-emained  inactive,  and  thus  suffered  the  period  of  time  to 
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expire,  within  which  she  should  have  been  diligent  to  ascertain 
and  to  secure  her  rights. 

Xow  equity  does  not  interfere  to  grant  relief,  when  one 
has  failed  in  diligence,  or  in  the  performance  of  an  obvious 
and  imperative  duty  imposed  by  law.  It  does  not  rise  above 
the  common  law  and  the  statute.  Its  office  is  not  to  relieve 
against  a  hardship,  merely  as  such  ;  nor  should  its  interference 
be  moved  by  mere  opinion  in  the  judge.  I  do  not  think  the 
equitable  powers  of  a  court  can  be  properly  invoked  to  inter- 
fere with  the  established  niles  of  law ;  though  the  same  result 
may  be  often  reached  by  an  injured  party,  in  preventing 
another  from  benefitting  by  an  act  or  contract,  procured  by 
his  artifice,  or  deceit.  The  theory  of  estoppel  might  be  avail- 
able in  some  such  case.  Here  the  complainant  was  apprized 
by  the  will  of  an  option  offered  to  her  with  reference  to  her 
future  property  rights,  and  it  became  at  once  her  legal  duty 
to  be  diligent  and  careful  in  acting,  if  she  proposed  to  take 
what  the  law  assured  to  her,  in  place  of  what  the  will  gave. 
The  Revised  Statutes  have  but  followed  the  common  law,  in 
their  provision  for  an  election  by  the  widow  between  a  testa- 
mentary gift  in  lieu  of  dower  and  the  dower  right  itself ;  but 
they  have  further  provided  that  the  widow  shall  be  deemed  to 
have  elected  her  devise,  or  pecuniary  provision,  unless,  within 
one  year  after  the  death  of  her  husband,  she  shall  enter  upon 
the  lands  to  be  assigned  to  her  for  her  dower,  or  commence 
proceedings  for  the  recovery  or  assignment  thereof.  Wliere, 
then,  a  provision  is,  by  the  express  terms  of  the  will,  made 
in  lieu  of  dower,  the  widow  is  obliged  to  make  an  election, 
whether  to  accept  it,  or  to  renounce  it  for  what  the  law  gives  to 
her.  She  cannot  have  both,  and  she  is  at  once  chargeable  with 
the  duty  of  infonning  herself,  so  as  to  make  her  election ;  and 
that  she  shall  have  a  certain  period  of  time  for  tliat  purpose, 
the  legislature  has  provided  what  was  deemed  a  reasonable 
season  of  delav,  and  its  enactment  that  the  election  nnist  be 
made  within  one  year  has  tlie  same  force  as  a  statute  of  limi- 
tation upon  the  widow's  rights.  The  object  of  the  legislature 
was  to  compel  the  widow  to  make  her  election  a  reasonable 
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time  after  tlie  deatli  of  her  husband.  {Hawley  v.  James^  5 
Paige,  446.)  The  right  to  dower  out  of  the  estate  is  a  strict 
legal  right,  of  which  the  widow  cannot  be  deprived,  save  by 
her  own  act  in  waiving  it,  or  in  accepting  some  otlier  and 
inconsistent  provision ;  nor  does  the  statute  attempt  to  deprive 
her  of  it,  but  it  provides  that  where  something  else  is  given. to 
her  in  lieu  of  it,  if  then  she  does  not  do  some  act  evidencing  a 
renunciation  of  the  gift,  in  favor  of  what  the  law  will  admeas- 
ure to  her,  within  the  period  of  a  year  after  the  husband's 
death,  such  conduct  shall  be  deemed  an  acceptance  of  the  hus- 
band's provision  for  her.  This  being  then  a  statute  of  limi- 
tation upon  the  widow's  right  to  enforce  her  claim  to  dower, 
the  policy  of  the  law  in  such  a  case,  as  in  all  cases  involving 
the  operation  of  such  a  statute  upon  a  person's  rights,  oi 
demands,  forbids  the  granting  of  relief  against  its  provisions. 
The  statute  has  acted  and  the  right  has  gone. 

Nor  is  this  the  ordinary  case  of  election,  where  knowledge 
is  necessary  in  order  to  make  it  validly,  and,  hence,  where 
there  was  a  mistake  of  facts,  or  a  misconception  as  to  rights, 
relief  in  equity  is  allowable.  Here  the  statute  does  not  offer, 
or  create,  the  election.  That  existed  already.  The  office  of 
the  statute  was  to  impose  a  limitation  of  time  upon  the  exer- 
cise of  the  power  to  elect,  and  to  bar  any  subsequent  exercise 
of  it. 

But  a  phase  of  this  case  is  presented  as  to  a  possible  estop- 
pel upon  Mrs.  Kellogg,  through  the  acts  alleged.  A  party 
may  be  estopped  from  taking  advantage  of  the  legal  helpless- 
ness of  another,  by  reason  of  his  conduct  or  representations 
having  brought  about  such  a  condition.  Is  that  the  case  here  ? 
Assimaing  ttat  the  allegations  of  the  complaint  might  be 
deemed,  with  some  latitude  of  judgment,  to  make  out  such 
an  apparent  estoppel  upon  Mrs.  Kellogg,  do  the  proofs  make 
out  such  a  case  ?     I  am  unable  to  agree  in  such  a  view. 

The  testator  died  in  1881.  The  lands  in  question  had  been 
conveyed  to  his  daughter,  Mrs.  Kellogg,  for  a  nominal  consid- 
eration, in  1877.  Testator  and  his  wife  had  lived  upon  them 
much  of  the  time.     Five  days  after  his  death  the  deed  of  con- 
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veyance  was  recorded.  The  statements,  which  the  plaintiff 
refers  tx)  as  having  been  made  by  Mr.  Kellogg,  can  scarcely 
be  deemed  such  as  would  bind  Mrs.  Kellogg,  even  though 
made  in  her  presence  by  her  husband.  But  such  as  they 
were,  they  amounted  to  nothing  more  than  expressions  of 
opinion.  To  say,  tlie  day  after  tlie  funeral,  when  the  will 
had  been  read,  that  plaintiff  would  "  receive  much  more  than 
if  she  received  her  dower ; "  or,  again,  shortly  thereafter,  to- 
say  that  there  would  be  "  money  enough  for  us  all,"  have  not 
the  weiglit  of  representations  of  facts  and  certainly  do  not 
anthorize  a  reliance  upon  them  without  investigation.  Even 
if  we  assume  that  the  representation  by  Mr.  Kellogg,  to  the 
effect  that  the  plaintiff  would  receive  $1,200  to  $1,300  a  year,, 
was  made  within  the  year  after  testator's  death,  and  not,  as  I 
think  it  clearly  appears  from  the  proofs,  some  time  in  1883, 
more  than  a  year  after  testator's  death,  that  would  not  exempt 
plaintiff  from  the  duty  of  herself  examiimg  into  the  condi- 
tion of  affairs.     What  was  that  but  opinion  ? 

With  matters  of  opinion  equity  is  not  concerned.  A  repre- 
sentation which  states  a  probability,  or  a  possibility,  or  is  con- 
jectural, is  not  to  be  relied  on,  or  acted  upon.  She  could 
liave  ai^certained  the  extent,  condition  and  tenure  of  the  real 
estate,  and  the  nature  of  the  assets  and  liabilities  of  the  per- 
sonal estate.  She  was  bound  to  know  that  the  law  com- 
pelled her  to  make  her  election  as  to  whether  she  would 
abide  by  the  will  or  not  within  a  year.  Ignorance  of  that  law 
is  no  excuse,  and  expressions  of  opinion  by  interested  pei-sons 
cannot,  though  subsequently  shown  to  be  gFOundless  or  false,  be 
regarded  as  misrepresentations.  But  I  am  unable  to  see  tliat 
this  plaintiff  was  really  so  ignorant  as  she  pleads.  There  is 
enough  in  her  own  letters  in  the  case  to  show  that  she  was 
pretty  well  informed  upon  estate  affairs  generally,  and  in  a 
letter  from  Kellogg  to  her,  he  speaks  of  this  farm  as  a  separate 
account,  in  which  he  acted  by  power  of  attorney.  This  was 
within  the  year  after  testator's  death,  and  should  have  directed 
her  attention  to  that  subject.  In  this  state  the  statute  is 
imperative  upon  this  subject  of  a  widow's  election,  and  there 
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is  no  other  provision  relieving  from  its  strictness,  as  in  some 
of  the  states  where  the  widow's  dower  right  is  retained  to  her, 
if  the  property  of  the  deceased  is  taken  for  his  debts.  Cases 
under  such  laws  are  inapplicable.  Nor  are  authorities  in  point 
wliere  the  facts  show  that  the  widow  was  actually  prevented 
from  exercising  any  election,  or  where  the  will,  or  the  pro- 
visions in  lieu  of  dower,  have  entirely  failed.  If  a  widow  has 
accepted  a  testamentary  provision  and  it,  or  the  will,  shall  fail 
for  illegality,  she  is  not  bound,  and  equity  will  relieve,  provided 
the  rights  of  creditors  or  purchasers  are  not  concerned,  and 
will  permit  her  to  claim  dower.  (JIoiu  v.  Van  Schaick^  7 
Paige,  221-223.)  The  reason  of  this  principle  is  too  obvious 
to  be  dwelt  upon.  There  must  be  a  possibility  for  an  election, 
or  there  is  no  election.  An  illegal  or  invalid  provision  gives 
nothing. 

None  of  the  exceptions  to  rulings  call  for  our  consideration, 
and  I  think  the  judgment  appealed  from  should  be  affirmed, 
with  costs. 

All  concur. 

Judgment  affirmed. 


John  F.  Baxter,  Respondent,  v.  Brooklyn  Life  Insitrance 

Company,  Appellant. 

Under  the  provisions  of  the  "  act  to  regulate  the  forfeiture  of  life  insurance 
policies"  (§  1,  chap.  341,  Laws  of  1876,  as  amended  by  chap.  321,  Laws 
of  1877),  which  provides  that  no  life  insurance  company  shall  have  power 
to  declare  a  policy  thereafter  issued  or  renewed  by  it,  forfeited  by 
reason  of  non-payment  of  premium,  except  upon  service  of  a  notice  upon 
the  assured  as  prescribed,  and  a  failure  to  pay  within  thirty  days  after 
such  service,  the  duration  and  validity  of  a  policy,  wlmtever  may  be  its 
terms,  is  not  dependent  upon  payment  of  premium  on  the  day  named, 
but  upon  payment  within  thirty  days  after  notice  given;  the  statute  is 
part  of  the  contract,  and  governs  the  rights  and  obligations  of  the  parties, 
the  same  as  if  all  its  terms  and  conditions  had  been  incorporated  therein. 

In  an  action  upon  such  a  policy,  before  the  defendant  can  raise  any  ques- 
tion in  regard  to  non-payment  of  premium,  it  is  necessary  for  it  to  show 
the  giving  of  the  statutory  notice  and  the  lapse  of  thirty  days  thereafter 
without  payment.    (Andrews,  Earl  and  Gray,  JJ.,  dissenting.) 
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Where,  therefore,  in  such  an  action  there  was  no  proof  of  payment  of  the 
last  quarter  s  premium  falling  due  before  the  death  of  the  insured,  and 
no  proof  of  the  giving  of  the  statutory  notice,  held  (Andrews,  Earl  and 
Gray,  JJ.,  dissenting),  it  was  to  be  assumed  that  the  policy  was  in  force 
at  the  time  of  the  death  of  the  insured,  and  the  obligation  to  pay  upon 
death,  during  the  life  of  the  policy,  was  unimpaired,  although  the  pre- 
mium was  unpaid;  and  that  as  the  liability  of  the  defendant  was  fixed  by 
the  death,  it  was  not  necessary  to  pay,  or  tender  before  suit  brought,  the 
premium  due  and  unpaid;  the  unpaid  premium  with  interest  being  simply 
a  claim  to  be  deducted  by  defendant  from  the  sum  due  upon  the  policy. 

Reported  below,  44  Hun,  184. 

(Argued  January  29,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  ol  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  April  19,  1887,  which  denied  a  motion  for  a  new  trial 
and  ordered  judgment  for  plaintiff  on  a  verdict  in  his  favor. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  prevailing  opinion. 

iT.  C.  Moak  and  TF.  //.  Ford  for  appellant.  The  General 
Term  held  that,  under  the  pleadings,  failure  of  the  defendant 
to  prove  a  forfeiture  of  the  policy  in  the  mode  required  by 
the  act  of  1876-7,  was  fatal  to  the  defense.  It  is  submitted 
that  this  was  error.  (Laws  of  1876,  chap.  341 ;  Laws  of  1877, 
chap.  321 ;  Hoxoell  v.  Ins,  Co.^  44  X.  Y.  276 ;  Bogardus  v. 
Im.  Co,  101  id.  328  ;  Maloiie  v.  Sherman,  49  J.  &  S.  530  ; 
Bacon  v.  Munn,  2  Wend.  399  ;  CrandaU  v.  Clurk,  7  Barb. 
169  ;  P.  Bank  v.  Mitchel,  73  N.  Y.  406  ;  Oal:Uy  v.  Mortoji, 
11  id.  25.)  Every  case  must  be  tried  on  the  issues  presented 
by  the  pleadings,  and  a  judgment  cannot  be  sustained  on  a 
ground  not  put  in  issue,  and  distinctly  and  fairly  litigated. 
{Howell  V.  Ins,  Co,,  44  N.  Y.  276  ;  Bogardus  v.  Ins,  Co,, 
101  id.  328  ;  Ileineiaan  v.  Ileurd,  62  id.  448 ;  Oalchy  v. 
Marion,  11  id.  25  ;  Iliggins  v.  Delaware  R,  II,  Co.,  60 
id.  553 ;  Kimherly  v.  Patchen,  19  id.  330  ;  Russell  v.  Car- 
rington,  42  id.  118  ;  Southwick  v.  F,  N,  Bank,  84  N.  Y. 
420  ;   Wright  v.  DelafieU,  25  id  266,  270  ;  Day  v.  Tmjon  of 
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New  LoU^  107  id.  148,  154,  155  ;  Romeyn  v.  Skklss^  108  id. 
650  ;  KeUey  v.  WeMern^  2  id.  500,  506  ;  Tru^sdell  v.SearleSj 
104  id.  164,  167 ;  /?.  Bank  v.  Fam^s,  1  Keyes.  588 ;  Batly 
V.  liidery  10  K  Y.  363;  Arnold  v.  Angel,  62  id.  508; 
McClmig  v.  Foster,  47  Hiin,  421.)  The  plaintiff  could  not 
avail  himself  of  the  protection  conferred  by  the  statute  of 
1876,  as  amended  in  1877,  as  an  excuse  for  the  non-payment 
of  the  premiums  which  he  alleged  he  had  paid,  without  plead- 
ing the  statute  or  alleging  the  facts  which  the  statute  provides 
shall  confer  such  protection.  (Code,  §  530 ;  Goelet  v.  Covy- 
drey,  1  Duer,  132  ;  Austin  v.  Goodrich,  49  N.  Y.  266 ;  Brmon 
V.  Ilannon,  21  Barb.  508  ;  Dvffy  v.  O^ Donovan,  46  N.  Y. 
223.)  The  complaint  of  the  plaintiff  alleging  payment  of  all 
the  premiums  on  the  policy  and  resting  his  case  on  the  truth 
of  that  allegation,  misled  the  defendant  in  its  answer  and 
defense.  A  party  so  misled  is  entitled  to  the  protection  of 
the  court  from  a  misuse  or  abuse  or  its  established  methods  of 
procedure.  {Day  v.  Tovm  of  New  LoU,  107  N.  Y.  148 ; 
Clivrk  V.  DiUon,  97  id.  370 ;  ^Yvi(JU  v.  DeUfieU,  25  id.  266 ; 
Romeyyi  v.  Sickhs,  108  id.  650 ;  Southicic^  v.  F.  N.  Bank, 
84  id.  420 ;  Malone  v.  Sherman,  49  J.  &  S.  530 ;  PeopU  v. 
McComber,  18  id.  315,  323;  Bigelow  on  Estoppel,  687; 
Northampton  Bank  v.  Kidder,  18  J.  &  S.  246 ;  Rodermund 
V.  Clark,  46  N.  Y.  354.)  By  alleging  payment  of  the  pre- 
miums, the  plaintiff  is  estopped  from  thereafter  abandoning 
that  position  for  another,  if  the  defendant  was  influenced  by 
or  acted  upon  that  allegation.  ( W.  C,  Co.  v.  Hathway,  8 
Wend.  483  ;  4  Kent's  Comm.  293  ;  Freeman  v.  Cook,  2  W. 
H.  &  G.  653 ;  C  Bank  v.  N  Bank,  50  N.  Y.  575 ;  DezeU 
V.  Odell,  3  Hill,  215  ;  Reynolds  v.  Gamer,  Q^  Barb.  313 ; 
Blair  v.  Wait,  69  N.  Y.  113  ;  Bean  v.  PettingiM,  7  Robt.  7; 
Clmpm^n  v.  O^Brien,  34  J.  &  S.  524 ;  PAinoreiux  v.  Vischer^ 
2  N.  Y.  278  ;  Vom^hees  v.  Ohnstead,  3  Hun,  744 ;  Rensaelaer 
v.  Kearney,  11  How.  [XJ.  S.]  326  ;  Bigelow  on  Estoppel,  687 ; 
Rodermund  v.  Clark,  46  N.  Y.  354 ;  Malone  v.  Sherman, 
49  J.  &  S.  530.) 
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Charles  E.  Cary  for  respondent.  The  plaintiff  can  recover 
without  showing  payment  of  the  quarterly  premium.  (Laws 
of  1887,  chap.  321 ;  In  re  Booth,  11  Abb.  [N.  C]  145.) 
Independent  of  the  statute  referred  to,  the  burden  is  upon  the 
defendant  of  proving  a  forfeiture  of  the  policy.  (  Vcm  "VaJr 
Jceriburg  v.  A,  P,  L  Co.,  9  Hun,  583 ;  70  N.  Y.  605  ;  Jones  v. 
B,  Z.  /.  Co,  61  id.  79  ;  50  id.  626.)  The  opinion  of  the 
General  Term  is  clearly  right  and  fully  sustains  the  verdict  in 
this  case  by  a  course  of  reasoning  which  is  unanswerable. 
CarUr  v.  B.  L,  Jm.  Co.,  110  N.  Y.  15.) 

O'Bbien,  J.  The  plaintiff  is  the  assignee  of  a  policy  of 
insurance  upon  the  life  of  one  Joel  J.  Mattison  issued  by  the 
defendant  dated  May  24,  1884,  whereby  in  consideration  of 
a  quarter-annual  premium  of  $20.97  to  be  paid  upon  delivery 
of  the  policy,  and  thereafter  on  the  twenty-fourtli  day  of 
August,  November,  February  and  May  in  each  year,  the 
defendant  insured  Mattison's  life  in  the  sum  of  $3,000,  payable 
to  his  wife,  at  the  office  of  the  company  in  the  city  of  New 
York,  within  sixty  days  after  receipt  of  satisfactory  proof  of 
death  du74ng  the  life  of  the  policy.  The  policy  was  made 
subject  to  numerous  conditions,  none  of  which  are  important 
for  tlie  purpose  of  this  appeal  except .  the  condition  that  it 
should  be  void  upon  failure  to  pay  the  premium  when  due. 
The  complaint  alleged  tlie  delivery  of  tliis  contract  to  the 
insured,  his  death  on  the  7th  day  of  September,  1884,  the  pre- 
sentation to  the  defendant  of  satisfactory  proofs  of  death, 
according  to  the  terms  of  the  policy,  the  refusal  of  the 
defendant  to  pay,  and  that  the  insured  had  made  the  pay- 
ments of  premium  according  to  his  agreement  with  the 
defendant.  No  issue  was  made  by  the  defendant  upon  any 
of  the  allegations  of  the  complaint  except  the  averment  that 
the  insured  had  paid  the  premiimis  according  to  the  terms  of 
the  policy,  which  it  denied,  and  specially  alleged  that  the 
premium  which  became  due  on  the  24th  day  of  August, 
1884,  had  not  been  paid.  On  the  trial  the  plaintiff  put  in 
evidence  the  policy  and  a  written  assignment,  by  the  wife 
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of  the  insured,  to  him  of  the  claim  or  cause  of  actiou,  and 
rested.  The  defendant  moved  for  a  nonsuit  on  the  ground 
that  the  insured  had  failed  to  comply  with  the  terms  and  con- 
ditions of  the  policy  by  neglecting  to  pay  the  quarterly 
premium  stipulated  to  be  paid  by  the  terms  of  the  policy  on 
the  twenty- fourth  day  of  August  prior  to  the  death  of  the 
insured.  This  motion  was  denied  and  the  defendant  excepted, 
and  the  only  question  in  the  case  is  thus  presented.  The 
death  of  the  insured  occurred  within  less  than  four  months 
from  the  time  the  policy  was  deUvered.  The  production  of 
the  policy  at  the  trial  proved  the  payment  of  the  first  quar- 
terly premium.  But  it  was  essential  to  the  maintainance  of 
the  plaintiff's  cause  of  action  to  show  that  the  policy  was  a 
valid,  subsisting  contract  at  the  time  of  the  death  of  the 
insured.  The  policy  itself  contained  the  stipulation  that  it 
was  a  contract  made  and  to  be  exected  in  the  state  of  New 
York  and  construed  only  according  to  the  laws  of  that  state. 
Aside  from  the  provisions  of  the  policy,  and  under  general 
rules  of  law,  the  contract  was  subject  to  the  terms  and  condi- 
tions expressed  in  chapter  341  of  the  Laws  of  1876,  as 
amended  by  chapter  321  of  the  Laws  1877.  This  statute 
was  a  part  of  the  contract  in  (juestion  and  governed  the 
rights  and  obligations  of  the  parties  in  precisely  the  same  way 
and  to  the  same  extent  as  if  all  its  terms  and  conditions  had 
been  actually  incorporated  into  the  policy. 

The  promise  of  tlie  defendant  was  to  pay  to  tlie  beneficiary 
named  the  sum  of  $3,000  upon  the  death  of  the  insured,  in 
case  that  event  occurred  during  the  continuance  of  the  con- 
tract. It,  therefore,  becomes  important  to  inquire  whether 
the  policy  in  question  was  in  force  at  the  time  of  the  death  of 
the  insured  on  the  7th  day  of  September,  1884.  If,  upon 
that  day,  it  was  a  valid,  subsisting  contract,  notwithstanding 
the  failure  to  pay  the  premium  due  on  the  preceding  24th 
day  of  August,  then  the  very  contingency  upon  which  the 
defendant  agreed  to  pay  the  amount  of  the  insurance  has  hap- 
pened. The  statute  above  referred  to  (Laws  1877,  chap.  321) 
declares  that  no  life  insurance  company  doing  business  in  this 
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state  shall  have  power  to  declare  forfeited  or  lapsed  any 
policy  thereafter  issued  by  reason  of  non-payment  of  premium, 
unless,  after  it  becomes  due,  a  notice  stating  the  amount  of 
such  premium,  the  place  where  it  should  be  paid,  and  the 
person  to  whom  the  same  is  payable,  shall  be  duly  addressed 
and  mailed  to  the  person  whose  life  is  assured,  at  his  last 
known  postoflBce  address,  postage  paid  by  the  company,  and 
further  stating  that  unless  the  premium  then  due  shall  be 
paid  to  the  company  or  its  agent  within  thirty  days  after  the 
mailing  of  sucli  notice,  the  policy  and  all  payments  thereon 
will  become  forfeited  and  void.  It  is  ako  provided  by  the  same 
section  that  in  case  such  payment  is  made  within  the  thirty  days 
limited  therefor,  it  shall  be  deemed  a  full  compliance  with  the 
requirements  of  the  policy  in  respect  to  the  payment  of  pre- 
mium, and  it  declares  that  no  such  policy  shall  in  any  case  be 
forfeited,  until  the  expiration  of  thirty  days  after  the  mailing  of 
such  notice.  These  provisions  are  to  have  full  effect,  any  con- 
dition tq  the  contrary  notwithstanding.  Tliere  was  no  proof 
given  at  the  trial  by  either  party  to  show  whether  this  notice 
was  served  or  not.  It  is  obvious  that  this  statute,  when 
imported  into  the  contract,  modified  its  conditions  in  very 
material  respects.  The  duration  and  validity  of  the  policy  is 
not  then  dependent  upon  payment  of  the  premiiiin  on  the  day 
named  therein,  but  upon  payment  within  thirty  days  after  the 
notice  had  been  given.  The  condition  upon  which  the  policy 
can  be  forfeited,  or  in  any  way  impaired  as  a  subsisting  con- 
tract of  insurance,  is  a  failure  on  the  part  of  the  insured  to  pay 
the  premium  within  thirty  days  after  notice.  The  complaint 
alleges  that  the  insured,  after  the  time  of  the  death,  made  the 
payment  on  the  policy  as  agreed  with  the  defendant.  That 
he  actually  paid  the  premium  necessary  to  keep  the  policy  in 
life  till  the  twenty-fourth  of  August  prior  to  his  death,  was 
established  and  admitted.  It  was  not  necessary  to  prove  that 
he  also  paid  the  premium  on  the  twenty-fourth  of  August, 
because  the  contract  was  not  impaired  by  a  failure  to  pay  on 
that  day,  but  by  a  failure  to  pay  within  thirty  days  after  the 
defendant  had  served  the  statutory  notice.     The  statute  pre^ 
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scrib^B  this  notice  as  a  necessary  condition  of  forfeiture,  and 
unless  it  was  served  the  insured  was  not  in  default,  because 
payment  within  thirty  days  after  notice  is  to  betaken  as  a  full 
compliance  with  tlie  conditions  as  to  payment  of  premium.  In 
the  absence  of  proof,  on  the  part  of  the  defendant,  as  to  the 
service  of  the  notice,  this  allegation  of  the  complaint  was  suf- 
ficiently established  within  the  meaning  of  the  contract,  as 
evidenced  by  the  policy  and  tlie  statute  when  read  together. 
Before  the  defendant  could  raise  any  question  in  regard  to  the 
non-payment  of  the  August  premium,  it  was  necessary  for  it 
to  show  that  it  had  complied  with  the  statute  by  serving  the 
notice,  as  this  step  was  essential  in  order  to  put  the  insured  in 
default,  or  to  raise  any  point  based  on  his  omission  to  pay  the 
last  quarterly  premium. 

It  must,  therefore,  be  assumed,  in  the  absence  of  such 
notice,  that  the  policy  in  question  was  in  full  force  at  the 
death  of  the  insured,  and  even  if  the  payment  of  the  last  pre- 
mium was  omitted  the  obligation  and  promise  of  the  defend- 
ant to  pay  upon  death,  during  the  life  of  the  policy,  was 
unimpaired.  The  purpose  of  tlie  statute  referred  to  was  to 
establish  a  rule  which  would  preserve  to  the  assured  the 
benefits  of  premiums  paid,  and  to  prevent  the  lapse  of  policies 
of  life  insurance  without  ample  notice,  and  an  opportunity  to 
save  them  from  forfeiture  by  payment  of  premiums  due  within 
the  specified  time,  and  at  the  same  time  secure  to  the  com- 
pany, in  case  it  is  obliged  to  pay,  the  full  amount  of  the  pre- 
mium which  the  policy  calls  for.  When  the  provisions  of  tliis 
statute  are  adopted  in  a  cont^t  of  insurance,  for  the  purpose 
of  modifying  the  forfeiture  clause  and  the  other  strict  con- 
ditions contained  therein,  then  the  clause  and  these  con- 
ditions should  be  so  construed  as  to  give  to  the  assured  the  full 
benefit  contemplated  without  altering  any  other  provision  of 
the  policy,  if  this  can  be  done  ^\4thout  violating  any  rule  of 
law.  When  the  scope  and  purpose  of  tlie  law  as  deduced  from 
the  decisions  of  this  court  and  the  courts  of  other  states 
involving  a  construction  of  the  same  or  similar  statutes  is 
considered,  no  good  reason  is  perceived  for  interfering  Avith 
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the  result  in  this  case  in  the  court  below.  {Pkelcm  v.  N.  M. 
L.  Ins.  Co.y  113  N.  Y.  147 ;  Carter  v.  Brooklyn  Life  l7is. 
Co.,  110  id.  15;  Carter  v.  John  Hancock  Mutual  Life  Ins. 
Co.,  127  Mass.  153;  Boyd  v.  Cedar  Bapids  Ins.  Co.,  70 
la.  325.) 

It  was  not  necessary,  in  order  to  enable  the  plaintiff  to 
recover  the  sum  insured,  to  pay  or  tender  before  action  brought 
the  premium  that  was  payable  on  the  twenty-fourth  of  August 
prior  to  the  death  of  the  insured.  If  the  policy  was  in  full 
force  when  the  assured  died,  as  we  think  it  was,  that  event 
fixed  the  liability  and  obligation  of  the  defendant,  notwith- 
standing the  omission  to  make  that  payment.  Nothing 
remained  to  be  done  bv  the  widow  of  the  assured  or  her 
assignee,  except  to  present  to  the  defendant  the  proofs  of 
death  required  by  the  policy.  The  death  of  the  assured  termi- 
nated the  contract.  The  defendant's  promise  to  pay,  if  it  was 
not  discharged,  had  matured,  and  the  persons  entitled  to  the 
benefits  of  the  policy  had  only  to  establish  the  fact  of  deatli 
w^ithin  the  time  and  in  the  manner  prescribed  therein.  The 
contract  was  kept  in  life  by  force  of  the  statute,  until  the 
contingency  upon  which  payment  depended  occurred.  The 
death  of  the  assured  created  the  relation  of  debtor  and  creditor 
between  the  defendant  and  his  widow,  and  the  unpaid  premium, 
with  interest  from  the  date  when  payable,  was  a  claim  to  be 
deducted  by  the  defendant  from  the  sum  due  upon  the  policy. 
This  puts  the  defendant  in  precisely  the  same  position  in  which 
it  would  have  been  if  the  premium  had  been  duly  paid. 
{Carter  v.  John  Hancock  M.  Life  Ins.  Co.,  sujyra.) 

It  was  conceded  upon  the  argument  in  this  case  that  the 
unpaid  premium,  and  interest  thereon,  was  deducted  from  the 
verdict,  and  thus  no  injustice  lias  been  done. 

The  judgment  should  be  affirmed. 

Andrews,  J.  (dissenting).     I  dissent  from  the  prevailing 

opinion  in  this  case.     The  sole  purpose  of  the  statute  of  1877, 

a  purpose  indicated  as  well  by  the  title  as  the  body  of  the  act, 

was  to  abrogate  the    rule  that  tlie  failure  to  pay  the   pre- 
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mium  on  a  life  policy  on  the  day  specified  therein,  created  a 
forfeiture  and  rendered  the  policy  void.  The  act,  therefore, 
provided  that  non-payment  of  tlie  premium  at  the  day  should 
not  work  a  forfeiture,  and  that  the  policy  should  continue  in 
force,  notwithstanding  such  omission,  until  notice  by  the  com- 
pany and  default  of  the  insured  for  thirty  days  thereafter  to 
make  payment.  The  construction  placed  on  the  statute  in  the 
prevailing  opinion,  that  by  its  operation  the  premiimi  does 
not  become  due  until  after  notice  and  expiration  of  the  thirty 
days,  and  that  meanwhile  an  action  may  be  brought  and  a 
reco\^ery  had  on  the  policy,  although  the  premium  has  not 
been  paid  or  tendered,  is,  I  think,  untenable.  The  premium 
is  due  from  the  time  it  becomes  due  according  to  the  terms  of 
the  policy,  and  remains  due  at  all  times  thereafter  until  actu- 
ally paid,  but  under  the  statute  default  in  making  payment  at 
the  pay-day,  nevertheless  leaves  the  contract  of  the  company 
subsisting,  and  an  action  may,  therefore,  be  maintained  upon 
it  in  case  of  the  death  of  tlie  insured,  unless  it  is  shown  that 
the  notice  has  been  given  and  tliat  the  premiimi  was  not  paid 
within  thirty  days  tliereafter. 

But  it  is  a  condition  precedent  to  the  maintenance  of  such 
action  that  the  plaintiff  must  before  suit  brought  have  paid  or 
tendered  the  premium  unpaid.  The  plaintiff  under  the  statute 
of  1S77,  is  not  required  as  before  to  show  that  it  was  paid  or 
tendered  on  the  day  fixed  in  the  policy,  but  he  must  aver  and 
prove  that  payment  was  made  at  some  time  before  the  action 
was  commenced,  or  else  no  right  of  action  has  acenied.  This 
is  in  accordance  witli  the  well-settled  rule  that  in  nmtual  prom- 
ises the  plaintiff  seeking  to  charge  the  defendant,  nuLst  aver 
and  prove  perfonnanee  on  his  part  of  that  which  was  the  con- 
sideration of  the  defendant's  promise,  and  this  as  well  where 
the  promise  of  the  plaintiff  was  to  be  performed  before  the 
day  fixed  for  performance  by  the  defendant,  as  where  the  per- 
formance of  respective  promises  were  concurrent  and  depend- 
ent. The  construction  I  have  given  to  the  statute  of  1877 
ful'iy  accomplishes  its  puii)Ose,  while  relieving  it  of  the  anomaly 
that  a  contract  to  pay  an  insurance  on  condition  of  the  pay- 
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ment  of  the  premiums  may  be  enforced,  although  the  party 
claiming  performance  has  never  paid  or  oflEered  to  pay  what 
was  stipulated. 

The  cases  in  Massachusetts  and  other  states  have,  I  think,  no 
bearing  upon  the  present  one.  They  were  well  decided,  and 
involved  no  such  question  as  is  presented  m  tliis  case  under 
the  statute  of  1877. 

The  judgment  should  be  reversed. 

All  concur  with  O'Brien,  J.,  except  Andrews,  Earl  and 
Gray,  JJ.,  dissenting. 

Judgment  affirmed. 


In  a  case  triable  by  a  jury,  the  direction  of  a  verdict  is  only  justified 
where  the  evidence  conclusively  establishes  the  right  of  the  party  in. 
whose  favor  it  is  made.  The  test  of  the  right  is,  whether  the  court; 
would  be  bound  to  set  a  verdict  aside  as  against  evidence  if  rendered 
against  the  party  in  whose  favor  it  was  directed. 

It  seems,  the  provision  of  the  statute  relating  to  fraudulent  transfers  and 
conveyances  (2  R.  S.  137,  §  4),  which  declares  that  the  question  of 
fraudulent  intent  arising  thereunder  shall  be  deemed  a  question  of  fact 
and  not  of  law,  does  not  interfere  with  the  prerogative  of  the  court  to 
direct  a  verdict,  although  the  case  arises  imder  the  statute,  provided  the 
fraudulent  intent  is  conclusively  established  on  the  face  of  the  instru- 
ment of  transfer  or  by  the  uncontradicted  evidence. 

It  seems,  also,  an  insolvent  firm  may  not  apply  the  firm  assets  in  payment 
of  the  individual  debts  of  the  partners,  nor  can  the  equity  of  the  firm 
creditors  be  defeated  by  a  transfer  by  one  of  two  copartners,  of  his 
interest  therein,  to  the  other;  they  still,  as  to  firm  creditors  remain  firm 
assets. 

It  seems,  also,  where  an  individual  creditor  of  one  of  the  members  of  a  firm 
knowingly  takes  a  transfer  of  firm  property  in  payment  of  his  individual 
debt,  his  act  is  not  merely  a  violation  of  an  equitable  right  of  a  firm 
creditor,  but  it  constitutes  a  fraud. 

A  firm,  although  insolvent,  has  a  right,  however,  to  make  preferences, 
among  its  creditors,  and  one  partner  may  transfer  the  partnership  effects- 
directly  to  a  firm  creditor  in  payment  of  his  debt  without  the  knowledge 
or  consent  of  his  copartner. 
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Where  S.  one  of  two  copartners  in  a  firm  which  to  their  knowledge  was 
insolvent,  as  w^ere  also  the  individual  members,  assigned  and  transferred 
his  interest  in  the  partnership  assets  to  B.  his  copartner,  subject  to  the 
firm's  debts,  with  the  knowledge  that  the  latter  intended  to  transfer 
them  to  a  firm  and  individual  creditor,  which  transfer  was  made  in  pay- 
ment of  all  the  creditor's  claims,  and  where  in  an  action  of  replevin 
against  a  sheriff,  wiio  had  levied  upon  the  property  under  an  execu- 
tion in  favor  of  a  firm  judgment  creditor,  the  evidence  as  to  value  of 
the  property  transferred  was  conflicting,  there  being  evidence  tend- 
ing to  show,  and  from  which  the  jury  would  have  been  authorized 
to  find,  that  such  value  was  not  more  than  the  claim  of  the  transferee 
against  the  firm,  and,  that  the  object  of  S.  in  transferring  his  interest, 
was  that  the  property  should  be  used  to  pay  the  firm  debt,  held,  the  fact 
that  the  individual  debts  were  named  as  part  of  the  consideration,  was  not 
conclusive  evidence  of  fraud;  that  the  question  of  fraud  in  the  transfer 
was  one  of  fact  for  the  jury;  and  that,  therefore,  a  direction  of  a  verdict 
for  defendant  was  error. 

Reported  below,  53  Hun,  239. 

(Argued  January  29,  1890  ;  decided  February  25,  1890.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  6,  1889,  which  reversed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  directed  by  the  court  and 
granted  a  new  trial. 

This  was  an  action  of  replevin. 

The  goods  in  question  were  levied  upon  by  the  sheriff  under 
and  by  the  virtue  of  an  execution  issued  against  John  Sherlock 
and  John  Bulger,  the  individual  members  of  the  firm  of  Bul- 
ger &  Sherlock,  upon  judgments  recovered  on  firm  liabilities. 
Plaintiff  claimed  title  under  a  bill  of  sale  executed  by  Bulger. 

The  further  material  f^ts  are  stated  in  the  opinion. 

Nathaniel  C.  Moak  for  appellant.  The  determination  of 
the  General  Term  was  erroneous,  as  matter  of  law,  and  should 
be  revei'sed  by  this  court.  (Sands  v.  Crooke^  46  N.  Y.  568  ; 
Diek4i07i  V.  Broadway^  47  id.  509  ;  Courtney  v.  Baker^  60  id. 
7  ;  JJmcning  v.  Kelly,  48  id.  437,  438  ;  Harris  v.  BurdM, 
73  id.  140,  141 ;  Bronk  v.  New  York,  95  id.  656 ;  Pharis  v. 
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Gere,  107  id.  233  ;  Wright  v.  Hunter,  46  id.  409,  412.)  It  is 
the  duty  of  the  court  to  nonsuit  the  plaintiff,  or  to  direct  a 
verdict  in  his  favor,  where  it  would  be  the  duty  of  the  court  ^^^ 
to  set  aside  a  verdict,  as  against  evidence,  if  one  were  found 
for  the  plaintiff.  {Dwight  v.  G.  Ins.  Co,,  103  N.  Y.  341,  358, 
360 ;  Stewart  v.  Lansing,  104  II.  S.  505,  512 ;  PUasants  v. 
Fam.t,  22  Wall  116 ;  BagUy  v.  Bowe,  105  N.  Y.  171,  179.) 
The  question  of  fraudulent  intent  must  be  deemed  a  question 
of  fact  and  not  one  of  law.  (2  K.  S.  137,  §  4  ;  2  Edm.  Stat. 
142  ;  Cunningham  v.  Freehorn^  3  Paige,  557  ;  Edgell  v.  Hart, 
9  K  Y.  213,  218  ;  Reynolds  v.  Ellis,  103  id.  124,  125 ;  Ford 
V.  WiMiams,  24  id.  364;  Davis  v.  Briggs,  52  Hun,  614; 
Coleman  v.  Burr,  93  N.  Y.  18,  31,  32 ;  Tifft  v.  Barton,  4 
Den.  171,  174,  175  ;  McCarthy  v.  McBennott,  10  Daly,  450 ; 
Stevens  v.  Fisher,  19  Wend.  181, 184, 186 ;  liandall  v.  Parlcer, 
3  Sandf.  69,  78  ;  Einstein  v.  Chapman,  10  J.  &  S.  144 ; 
Rotlischild  V.  Salomon,  52  Hun,  486 ;  Bump  on  Fraud.  Cont. 
24.)  Wliere  part  of  the  consideration  of  a  contract  of  trans- 
fer is  illegal,  the  entire  transfer  is  tainted  with  the  illegality 
and  must  fall.  (1  Whart.  on  Cont.  §  509  ;  Perkins  v.  Cum^ 
mings,  2  Gray,  258 ;  Wtdor  v.  Webb,  20  Ohio  St.  431 ; 
Foley  V.  Sp&ir,  100  N.  Y.  552,  557,  558 ;  Saratoga  v.  Xing, 
44  id.  87 ;  Pepper  v.  Jlaight,  20  Barb.  429,  437 ;  Irvine  v. 
Stmie,  6  Gush.  508  ;  Chaler  v.  Beckett,  7  T.  K.  201 ;  Snyder 
V.  WiUey,  33  Mich.  495  ;  Barton  v.  Port  Jacksmi,  17  Barb. 
397,  406.  407 ;  Rose  v.  Tnia^,  21  id.  361 ;  AVait  on  Fraud. 
Convey.  §  434 ;  Bymp  on  Fraud.  Con.  364.)  The  transfer 
by  Sherlock  to  John  Bulger,  his  partner,  and  the  transfer  by 
John  Bulger  to  the  plaintiff,  were,  on  the  undisputed  facts, 
legally  fraudulent  and  void  as  to  the  firm  creditors  of  Sherlock 
&  Bulger.  (Bump  on  Fraud.  Con.  229,  230 ;  Burtics  v. 
TisdaU,  4  Barb.  571  ;  Anderson  v.  Maltby,  2  Ves.  Jr.  244 ;. 
Elliot  V.  Stevens,  38  N.  H.  311  ;  Person  v.  Monroe,  21  id. 
462  ;  Geortner  v.  Cam^joharie,  2  Barb.  625  ;  Wal^h  v.  Kelley, 
42  id.  98  ;  27  How.  Pr.  359  ;  Wilson  v.  Robertson,  21  N.  Y. 
587 ;  19  How.  Pr.  350  ;  Hartley  v.  White,  94  Penn.  St.  31  ; 
ExpaHe  May  on,  4  DeG.,  J.  &  S.  664 ;  1  Bates  on  Part.  §  562  \ 
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In  re  Colin,  26  U.  C.  C.  P.  308 ;  KMy  v.  ScoU,  49  N.  Y. 
595  ;  Gorharii  v.  Innis^  115  id.  87,  92,  93  ;  Arnold  v.  Hager^ 
man,  17  Atl.  Kep.  93  ;  Collier  v.  Hanna,  Id.  390  ;  Haston  v. 
Castner,  31  N.  J.  Eq.  697  ;  Ilulbert  v.  Z>^an,  2  Keyes,  97 ;  2 
Abb.  Ct.  App.  Dec.  428  ;  Goodbar  v.  Cary,  16  Fed.  Rep.  316, 
320  ;  47  Hun,  638  ;  Ramorn  v.  Van  Deventer,  41  Barb.  307  ; 
Leslie  v.  liugg,  4  Hun,  410 ;  64  How.  Pr.  366 ;  Menagh  v. 
Whitwell,  52  N.  Y.  146 ;  49  Hun,  610 ;  Calkin  v.  Conner, 
31  Hun,  44 ;  Heye  v.  BoUes,  2  Daly,  231 ;  33  How.  Pr.  266 ; 
In  re  Cooke,  3  Biss.  122  ;  Person  v.  Monroe,  21  N.  H.  462  ; 
82  Ala.  169  ;  Pratt  v.  Poote,  9  N.  Y.  463,  468 ;  10  id.  601 ; 
Beach  V.  Smith,  30  id.  131,  132 ;  WAght  v.  Van  Nostrand, 
21  J.  &  S.  381 ;  103  K.  Y.  688 ;  Pattison  v.  Gunrdian,  1 
II.  «fe  N.  523.)  The  prevailing  opinion  of  the  court  below  is 
not  well  founded.  {Prench  v.  Carhart,  1  N.  Y.  102 ;  Barney 
V.  Worth  i7i</ton,  37  id.  115.)  Plaintiff  was  not  entitled  to  recover 
for  the  few  articles  purchased  between  June  eighteen  and  June 
twenty-one,  the  time  of  the  levy,  with  the  proceeds  of  sales  of 
some  of  the  firm  property.  {La  Comite  v.  Standard  Bank, 
1  C.  &  E.  87  ;  Berghoff  v.  MeDonald,  87  Ind.  550 ;  Davis  v. 
Marx,  55  Miss.  376  ;  Astor  v.  MiUer,  2  Paige,  68 ;  Steams  v. 
Merrick,  132  Mass.  114;  Na^h  v.  Pai^ington,  4  Allen,  157; 
Clapp  V.  Thomas,  5  id.  158 ;  Duer  v.  Kelly,  68  Ala.  192 ; 
M,,  etc,,  Co.  V.  McLoughlin,  1  McCrary,  258.)  The  trial  court 
committed  no  error  in  holding,  that  as  the  evidence  stood 
there  was  then  no  sufficient  evidence  of  any  transfer  to 
plaintiff  of  the  property.  {Fisher  v.  Ilerone,  22  Neb.  365 ; 
34  N.  W.  Rep.  365;  Prey  v.  Ge^sley,  11  Cent.  Rep.  655; 
U,  S.  V.  Denver,  etc.,  2  R.  &  C.  L.  J.  425,  427 ;  31  Fed.  Rep. 
886,  890 ;  1  Whart.  on  Ev.  [3d  ed.]  §  367 ;  1  Greenl.  on  Ev. 
§  79;  3  Am.  Rep.  166,  181 ;  Edwards  v.  Lamont,  47  Hun, 
472, 473 ;  21  N.  E.  Rep.  415 ;  Dean  v.  Anderson,  34  N.  J.  Eq. 
496  ;  Moore  v.  M,  Bank,  55  N.  Y.  41, 50 ;  PairhanJcs  v.  Under- 
wood, 9  E.  Rep.  213,  214;  Stevens  v.  Brennan,  79N.  Y.  254; 
Mather  v.  Preelove,  25  Wkly.  Dig.  343 ;  Weaver  v.  Barden,  49 
N.  Y.  286 ;  JeweU  v.  Palnier,  7  Johns.  Ch.  65,  68 ;  Moak's 
Van  Santvoord's  PI.  394,  564 ;  Gerynt  v.  Davenport,  66  Barb. 
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412 ;  56  N.  Y.  676 ;  Metter  v.  Gamble,  4  Barb.  146  ;  Small  v. 
Smith,  1  Den.  583 ;  D.  S.  M.  Co.  v.  Best,  105  N.  Y.  64 ;  Seymour 
V.  McKinstry,  106  N.  Y.  230 ;  N.  Bank  v.  Kidder,  106  id. 
121 ;  Thomp8(m  v.  S.  N,  N,  Bank,  15  K  Y.  S.  K.  110,  113 ; 
Simpson  v.  Del  Hoyo^  94  N.  Y.  189, 194, 195 ;  Boone  v.  Chiles, 
10  Pet.  211 ;  In  re  E.  L  Co.,  83  Va.  397;  Weher  v.  Rothschild, 
15  Oregon,  385.) 

Matthew  Hale  for  respondent.  The  trial  court  erred  in 
directing  a  verdict  for  the  defendant  and  in  refusing  to  sub- 
mit the  questions  in  the  case  to  tlie  jpvy-  {Dimwid  v.  Haz- 
ard, 32  N.  Y.  65 ;  Sage  v.  CholUr,  21  Barb.  596 ;  Stanton  v. 

WesUyver,  101  N.  Y.  265 ;  Williams  v.  Whedmi,  109  id.  333  ; 
Crane  v.  Rosa,  40  Hun.  455  ;  2  R.  S.  137,  §  4 ;  Campbell  v. 

WoodwoTth,  20  N.  Y.  499;  Gray  v.  Walton,  107  id. 
254,  259 ;  Bagley  v.  Bcme,  105  id.  171,  179 ;  6  N.  Y. 
S.  E.  842,  845;  Pmoers  v.  Siberstein,  108  N.  Y.  169, 
171,  172;  Bent  v.  i?^w^,  19  N.  Y.  S.  R.  30;  Vialw.  Math£io- 
S071,  34  Hun,  70 ;  Griffin  v.  Cranston,  1  Bosw.  281 ;  10  id.  1 ; 
Crook  V.  Rindskopf,  105  N.  Y.  476,  488  ;  Bogert  v.  Hai^ht, 
9  Paige,  297 ;  rww  v.  Jaycox,  40  N.  Y.  470,  475,  476.) 
If  there  was  any  evidence  of  fraudulent  intent  in  the  case,  it 
should  have  been  submitted  to  the  jury.  {Shultz  v.  Iloa^- 
Und,  85  N.  Y.  464 ;  2  R.  S.  137,  §  4 ;  Griffin  v.  Cranston, 
1  Bosw.  281;  10  id.  1;  Vance  v.  PhiUips,  6  Hill,  433; 
Lwemiore  v.  Northrup,  44  N.  Y.  107,  110,  111 ;  Bagley  v. 
Birne,  105  id.  254,  259 ;  Id.  179,  180 ;  Powers  v.  SilhersUin, 
108  id.  169,  171,  172.)  The  answer  is  not  sufficient  to  raise 
any  question  of  fraudulent  intent  {Klinger  v.  Bondy^  36 
Hun,  601.) 

Andrews,  J.  The  trial  judge  directed  a  verdict  for  tlie 
defendant,  and  the  General  Term  has  granted  a  new  trial  on 
the  ground  that  the  question  of  fraud  in  the  sale  from  Jolin 
Bulger  to  the  plaintiff,  of  the  goods,  personal  property  and 
real  estate,  which  formerly  belonged  to  the  firm  of  Bulger 
&  Sherlock,  should  have  been  submitted  to  the  jury.     The 
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general  mle  is  well  settled,  that  in  a  jury  ease  the  direction 
of  a  verdict  is  only  justified  where  the  evidence  conclusively 
establishes  the  right  of  the  party  in  whose  favor  the  direction  is 
given.  The  test  of  the  right  to  direct  a  verdict  is  whether  the 
court  would  be  bound  to  set  a  verdict  aside  as  against  evidence, 
if  rendered  against  the  party  in  whose  favor  it  was  directed. 
If  this  would  be  the  duty  of  the  court,  the  judge  need  not 
await  the  verdict  before  acting,  but  in  advance  may  rule  the 
question  as  one  of  law.  But  as  verdicts  cannot  be  found  on 
mere  conjecture,  neither  will  a  shadow  or  possibility,  nor  a 
mere  scintilla  stand  in  the  way  of  ruling  the  case  in  favor  of 
the  party  who  shows  a  substantial  right,  of  which  there  is  no 
substantial  contradiction.  {Dwight  v.  German Ui  Life  In^. 
Co.,  103  N.  Y.  341  ;  Bagley  v.  Boire,  105  id.  171.)  The 
statute  relating  to  fraudulent  transfers  and  conveyances,  which 
declares  that  the  question  of  fraudulent  intent  arising  there- 
under shall  be  deemed  a  question  of  fact  and  not  of  law  (2  R.  S. 
137,  §  4),  does  not,  as  now  interpreted,  interfere  with  the  pre- 
rogative of  the  court  to  direct  a  verdict,  provided  the  fraud- 
ulent intent  is  conclusively  established  on  the  face  of  the  instni- 
ment  of  transfer,  or  by  the  uncontradicted  verbal  evidence. 
MgM  V.  Hart,  9  ^,  Y.  213;  Ford  v.  Williams,  24  id.  359.) 
Tlie  defendant's  counsel  has  presented  a  very  learned  and 
able  argument  in  support  of  the  view  that  the  uncontradicted 
evidence  established  that  the  transactions  resulting  in  the 
transfer  to  the  plaintiflF  of  the  property  of  the  firm  of  Bulger 
&  Sherlock  were  fraudulent  as  against  the  finn  creditors. 
Tlie  point  here  is,  should  this  question  have  been  submitted  to 
the  jury?  The  alleged  fraud  consists,  as  is  claimed,  in  a 
scheme  between  the  plaintiff  and  Bulger  and  Sherlock,  by 
which  Sherlock  was  to  transfer  his  interest  in  the  firm  assets 
to  his  copartner  John  Bulger,  so  as  to  enable  the  latter  to 
transfer  them  to  the  plaintiff  in  payment  of  debts  held  by  the 
latter  against  the  firm  and  also  against  John  Bulger  individu- 
ally. It  is  undisputed  that  when  these  transactions  took  place 
both  the  firm  and  the  indi\adual  members  were  insolvent,  and 
that  this  was  known  to  all  the  parties. 
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There  can  be  no  controversy  as  to  the  rule  of  law  govern- 
ing the  relations  between  an  insolvent  firm  and  its  cred- 
itors, and  their  mutual  rights  in  respect  of  the  firm  property- 
The  partnership  as  such  has  its  own  property  and  its  own 
creditors,  as  distinct  from  the  individual  property  of  its 
members  and  their  individual  creditors.  The  firm  creditors 
are  preferentially  entitled  to  be  paid  out  of  the  firm  assets. 
Whatever  may  be  the  true  foundation  of  the  equity,  it  is 
now  an  undisputed  element  in  the  security  of  the  firm  cred- 
itors. The  insolvent  firm  cannot  apply  the  firm  assets  in 
payment  of  the  individual  debts  of  the  partners,  nor  can  the 
equity  of  the  firm  creditors  be  defeated  by  an  attempted 
conversion  of  the  assets  of  the  firm  into  the  individual  assets 
of  one  of  the  partners  through  a  transfer  by  one  partner  of  his 
interest  therein  to  the  other.  In  either  of  the  cases  supposed, 
they  would  remain,  as  to  the  firm  creditors,  firm  assets,  which 
could  be  followed  and  taken  on  execution  by  the  firm  creditors, 
until  they  had  come  to  the  hands  of  a  banajlde  purchaser,  and 
where  an  individual  creditor  of  one  of  the  members  of  an 
insolvent  firm,  knowing  of  such  insolvency,  takes  a  transfer  of 
firm  property  in  payment  of  his  individual  debt,  his  act  is  not 
merely  a  violation  of  an  equitable  right  of  the  firm  cred- 
itors, but  it  constitutes  a  fraud  under  the  statute  of  Elizabeth, 
The  law  regards  it  as  a  voluntary  transfer  made  to  hinder, 
delay  and  defraud  the  firm  creditors,  and  as  to  them  is  void. 
These  general  principles  are  established  by  many  cases,  but  it 
is  sufficient  to  refer  to  a  few  of  them.  (  Wilson  v.  RoherUoUy 
21  N.  Y.  587 ;  Menagli  v.  W/iUtoell,  62  id.  146 ;  Fx  parte 
Mayon,  4  DeG.,  J.  &  S.  664.) 

The  case  shows  that  Sherlock,  one  of  the  firm  of  Bulger  & 
Sherlock,  on  the  15th  day  of  June,  1883,  by  instruments  in 
writing,  assigned,  transferred  and  conveyed  to  his  copartner, 
John  Bulger,  all  of  the  firm  assets,  including  the  stock  in  the 
grocery,  book  accounts,  horse,  wagon  and  harness,  and  the  lot 
and  the  store  thereon,  in  which  the  firm  business  was  con- 
ducted, and  that  on  the  next  day  (June  sixteenth),  John  Bulger 
transferred  and  assigned  the  same  property  to  the  plaintiff, 
SicKELs  —Vol.  LXXIV.        59 
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his  brother.  The  plaintiff,  at  the  time  of  the  transfer  to  him, 
held  debts  against  the  firm  to  at  least  the  amount  of  $1,750, 
and  the  validity  of  the  debt  is  not  disputed.  He  also  held, 
as  assignee  of  his  mother,  a  debt  against  John  Bulger,  indi- 
vidually, of  about  $1,100.  The  value  of  the  firm  property 
transferred  by  Sherlock  to  John  Bulger,  and  by  the  latter 
to  the  plaintiff,  is  the  subject  of  some  conflict  and  uncertainty 
in  the  evidence.  There  is  evidence  from  which  the  jury  would, 
we  think,  have  been  authorized  to  find  that  the  value,  above 
incumbrances,  did  not  exceed  the  firm  debt  owing  to  the 
plaintiff.  There  was  evidence  given  on  the  part  of  tlie 
defendant  which  would  make  the  value  considerably  more. 
The  bill  of  sale  of  the  personal  property  from  Sherlock  to 
John  Bulger  states  that  it  is  "  subject  to  the  payment  in  full 
of  all  claims  of  every  name  and  nature  now  in  existence 
against  said  finn  of  Sherlock  &  Bulger,  which  said  claims 
and  demands  the  said  John  Bulger  does  -hereby  agree  and 
assume  to  pay."  The  bill  of  sale  from  John  Bulger  to  the 
plaintiff  was  not  produced,  it  having  been  burned  in  the  burn- 
ing of  the  store  about  two  years  after  the  transaction,  with 
other  papers  of  John  Bulger.  The  plaintiff  was  examined 
as  to  the  consideration  of  the  transfer  to  him  by  John  Bulger 
of  the  firm  property,  and  he  testified  in  substance  that  it 
was  the  cancellation  of  his  debt  against  the  firm  and  the  sur- 
render of  John  Bulger's  individual  notes  of  $1,100,  given  to 
his  mother. 

It  is  insisted  that  the  transfer  by  Sherlock  to  John  Bulger 
of  his  interest  in  the  firm  property,  was  itself  fraudulent, 
first,  because  it  was  an  attempt  to  change  the  character  of  the 
property  from  firm  property  to  the  individual  property  of 
John  Bulger ;  and,  second,  because  it  was  a  part  of  the  scheme 
to  pay  John  Bulger's  individual  debt  to  the  plaintiff  out  of  the 
firm  assets.  Both  of  these  claims  may  perhaps  be  tnie,  but  the 
alleged  fraudulent  intent  on  the  part  of  Sherlock  is  not  an  infer- 
ence of  law  from  the  evidence,  although  a  jury  might  be  justi- 
fied in  finding  the  fact.  The  bill  of  sale  executed  by  Sherlock 
does  not  show  on  its  face  an  intent  to  divert  the  property 
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from  the  firm  creditors.  The  transfer  is  expressly  made  sub^ 
ject  to  the  firm  debts,  thereby  preserving,  instead  of  defeating 
the  rights  of  the  firm  creditors.  There  is  no  doubt  upon  the 
extrinsic  facts  proved  that  Sherlock  understood  that  John  Bul- 
ger would  immediately  transfer  the  property  to  the  plaintiff. 
The  defendant's  counsel  insists  that  he  knew  it  was  to  be  turned 
out  to  pay  his  individual  debt  as  well  as  the  firm  debt.  The 
defendant's  counsel  on  the  trial  pressed  John  Bulger  to  state 
the  object  of  Sherlock,  and  the  witness  testified  :  "  Well  the 
principal  object  was  owing  to  the  fact  that  T  had  accused  him 
on  several  different  occasions  as  acting  aa  though  he  wished 
to  see  Jerry  (plaintiff)  lose  the  money  that  he  had  invested ; 
80  finally  he  said  he  would  sell  out  the  whole  concern  to  me,  in 
order  that  I  might  pay  Jerry.  He  stated  further  that  he  was 
satisfied,  and  wanted  to  pay  Jerry,  as  he  knew  Jerry  had 
loaned  his  hard-earned  money.'*  The  jury  might  have  found 
from  this  that  Sherlock's  object  in  transferring  the  property 
was,  that  it  should  be  used  to  pay  the  firm  debt  to  the  plaintiff, 
and  not  the  individual  debt  of  John  Bulger.  It  was  for  the  jury 
to  interpret  the  transaction  in  the  light  of  all  the  circumstances. 
The  subsequent  transaction  between  John  Bulger  and  the 
plaintiff,  if  it  necessarily  implies  a  transfer  by  the  former  to 
the  latter  of  the  firm  property  to  pay  John  Bulger's  individual 
debt,  the  transfer  would  be  void.  If,  however,  the  jury  might 
have  believed  that  the  firm  debt  held  by  the  plaintiff  was  equal 
to,  or  substantially  equal  to,  the  value  of  tne  property  trans- 
ferred, and  that  the  individual  claims  against  John  Bulger, 
held  by  the  plaintiff,  were  given  up  as  an  inducement  to  John 
Bulger  to  pay  the  firm  debt  by  a  transfer  of  tlie  property,  the 
mere  fact  that  the  individual  claims  were  named  as  a  part  of 
the  consideration,  would  not,  I  think,  be  conclusive  evidence 
of  fraud,  or  necessarily  subvert  a  transaction  which,  except 
for  that  incident,  might  be  found  to  be  valid.  The  firm, 
although  insolvent,  had  a  right  to  make  preference  among  its 
creditors,  and  one  partner  may  transfer  the  i)artner8liip  effects 
directly  to  a  creditor  of  the  firm  in  payment  of  a  debt  without 
the  knowledge  or  consent  of  liis  copartner.    {Mabbett  v.  White^ 
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12  N.  Y.  442.)  The  case  upon  the  evidence  is  far  from  being 
^  clear  one  for  the  plaintiff.  But  there  is  but  little,  if  any, 
ground  to  charge  him  with  designed  fraud  or  moral  turpitude. 
His  debt  is  not  disputed.  The  personal  property  on  the  sale 
by  the  defendant  brought  but  $945.  The  facts  did  not,  we 
think,  conclusively  establish  a  case  from  which  fraud  is  imputed 
in  law,  and  we  concur  in  the  opinion  of  the  General  Term 
that  the  verdict  was  erroneously  directed. 

The  order  should  be  affirmed  and  judgment  absolute  ordered 
for  the  plaintiff  on  the  stipulation. 

All  concur. 

Order  affirmed  and  judgment  accordingly. 


Owen  Donnkgan,  Appellant,  v.  Joel  B.  Ekhardt,  as  Receiver, 

etc.,  Ilespondent. 

A  railroad  corporation,  for  the  safety  of  its  passengers  as  weH  as  its 
employes,  is  bound  to  use  suitable  care  and  skill  in  furnishing  not 
only  adequate  engines  and  cars,  but  also  a  safe  and  proper  track  and 
road-bed.  The  track  must  be  properly  laid,  the  road-bed  properly  con- 
structed, and  reasonable  prudence  and  Cixre  exercised  in  keeping  the 
track  free  from  obstructions,  animate  and  inanimate,  and  if,  from  want 
of  proper  care,  such  obstnictions  are  permitted  to  be,  or  to  come  upon 
the  track,  and  a  train  is  thereby  wrecked,  the  corporation  is  respon- 
sible for  injuries  received  by  any  person  thereon,  whether  passenger 
or  employe. 

In  an  action  to  recover  damages  for  injuries  received  by  plaintiff,  who  was 
a  brakeman  in  the  employ  of  defendant,  it  appeared  that  the  injuries 
w^ere  caused  by  a  collision  in  the  night-time  between  the  train  upon 
which  plaintiff  was  employed  and  a  horse  which  plaintiff  claimed  came 
upon  the  track  through  defendant's  negligence  in  permitting  the  fence 
along  its  road  to  become  out  of  repair.  The  case  was  submitted  to  the 
jury,  with  instructions  that  if  the  horse  came  upon  the  track  through  a 
fence  which  defendant  was  bound  to  maintain  and  keep  in  repair,  and 
wliich  was  negligently  permitted  to  be  out  of  repair,  plaintiff  could 
recover.     Held,  no  error. 

Langlois  v.  B.  d^  R,  R.  R.  Co.  (19  Barb.  364),  so  far  as  it  holds  otherwise, 
overruled. 
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Under  the  provision  of  the  General  Railroad  Act  (§  44,  chap.  140,  Laws 
of  1860),  requiring  railroad  corporations  to  build  and  keep  in  repair 
fences  on  the  sides  of  their  roads,  and  providing  that  they  "shall  be 
liable  for  damages  which  shall  be  done  *  *  ♦  to  any  cattle,  horses, 
sheep  or  hogs  thereon,"  an  absolute  duty  is  imposed  upon  said  corpora- 
tions to  fence  their  tracks,  not  simply  to  protect  the  lives  of  animals, 
but  alsrf  to  protect  persons  upon  their  trains,  and  for  violation  of  said 
statutory  duty,  causing  injur}',  such  a  corporation  is  liable. 

It  seems  that,  independent  of  the  statute,  a  jury  may  find  that  it  is  the 
duty  of  a  railroad  company  to  fence  its  track  to  guard  against  such 
dangers. 

Bonnegan  v.  Erkardt  (23  J.  &  S.  502),  reversed. 

(Argued  January  80,  1890  ;  decided  February  25,  1890.) 


Appeal  from  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  the  first  Monday  of 
March,  1888,  which  reversed  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict,  and  ordered  a  new  trial. 

The  nature  of  the  action  and  tlie  material  facts  are  stated 
in  the  opinion. 

Hector  M.  Hitchings  for  appellant.  The  order  granting 
the  new  trial  in  this  action  is  appealable  and  this  court  mil 
review  the  decision  of  the  General  Term  with  the  same  thor- 
oughness as  if  the  appeal  were  from  a  judgment.  (Code, 
§§  190, 191, 1318 ;  Baylies  on  K  T.  &  App.  145,  232 ;  PJiaria 
v.Gere.ll^lS.  Y.  411;  WilUams  v.  W.  U.  T,  Co,,  93  id. 
162;  Scott  V.  Morgan,  94  id.  508,  514;  Chide  v.  EmmeAch, 
26  Hun,  10 ;  Tomlhuoii  v.  Mayor,  etc.,  44  N.  Y.  601 ;  People 
V.  Boas,  92  id.  563 ;  JIar7-is  v.  Burdett,  73  id.  136.)  The 
statute  compelling  railroad  companies  to  erect  and  maintain 
fences  and  cattle-guards  was  passed  for  the  benefit  of  the 
traveling  public  as  well  as  fanners  contiguous  thereto,  and  is 
not  limited  in  its  scope  and  effect  by  the  penalty  set  out  therein. 
{Carwin  v.  N.  Y.  <&  K  li.  li.  Co.,  13  K  Y.  42,  47  ;  Shephard 
V.  B,  (b  E. R,  li.  Co,, 35 id.  641 ;  Brmmiy,  N.  Y.  C.  R.  R.  Co., 
34  id.  404 ;  Stoats  v.  //.  R.  R.  R.  Co.,  3  Keyes,  196, 201 ;  Purdy 
V.  N.  Y.  i&  N.  H.  R.  R.  Co.,  61  id.  353 ;  Gra/iam  v.  P.,  Z. 
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cfe  W.  B.  R,  Co,,  46  Hun,  386  ;  Boone  on  Corp.  §  253 ;  Say- 
dam  V.  Mom'e,  8  Barb.  258 ;  WaMron  v.  B.  &  S.  li.  B.  Co., 
Id.  390.)  This  statute  being  remedial,  is  not  to  be  construed 
strictly  against  passengers,  employes  or  farmers,  but  should 
receive  a  liberal  construction  to  eflFectuate  the  benign  purposes 
of  its  framers,  and  a  strict  construction  only  against  the  railroad 
company  that  fails  to  comply  with  its  requirements.  {Tracy 
V.  T,  i&  B,  B,  B.  Co.,  38  K  Y.  433,  437 ;  Brace  v.  N.  T.  C. 
i&  H,  B.  B.  B.  Co,,  27  id.  269,  272 ;  Burchjield  v.  N.  C  R. 
Co.,  57  Barb.  589.)  The  statute  imposes  upon  railroad  com- 
panies the  duty  not  only  to  erect  proper  fences  of  the  height 
and  strength  of  division  fences,  but  also  to  maintain  and  keep 
the  same  in  perfect  repair.  {Staata  v.  11.  B.  R.  B.  Co.,  3 
Keyes,  196 ;  Spinne?*  v.  ^^.  Y.  C.  B.  B.  Co.,  6  Hun,  600 ; 
Boone  on  Corp.  §  253.)  The  General  Term  are  in  error  in 
the  proposition  that  as,  before  the  statute,  the  law  had  not 
made  it  incumbent  upon  the  railroad  company  to  fence,  after 
the  statute,  the  only  actions  upon  it  are  those  described  in  the 
statute.  {Durkin  v.  S/ia?*j>,  88  N.  Y.  225 ;  Pantzar  v.  T.  F. 
I.  M.  Co.,  99  id.  368  ;  Kahi  v.  Sinitk,  SO  id.  375  ;  O'Dormell 
V.  A.  B.  B.  Co.,  59  Penn.  St.  239 ;  Snmo  v.  //.  B.  B.  Co.,  8 
Allen,  441 ;  Byaii  v.  Fmcler,  24  N.  Y.  410 ;  Ilawley  v.  N.  C. 
B.  B.  Co.,  82  id.  370 ;  Ilolhrook  v.  TJ.  c&  S.  B.  B.  Co.,  12  id.  236 ; 
Breen  v.  N.  Y.  C.  i&  11.  B.  B.  B.  Co.,  109  id.  300 ;  Jetter 
V.  N.  Y.  (6  IT.  B.  B.  Co.,  2  Keyes,  154 ;  SeyioH  v.  iV^.  Y, 
L.  E.  cfe  W.  B.  B.  Co.,  95  N.  Y.  562  ;  ^ymey  v.  MvlUly,  78 
id.  314 ;  Graham  v.  D.  <&  H.  C.  Co.,  46  Hun,  386  ;  Massoth  v. 
D.  <&  IL  C.  Co.,  64  N.  Y.  531 ;  Beheigel  v.  N.  Y.  C.  B.  B. 
Co.,  14  Abb.  [N.  S.]  29 ;  KnupfiU  v.  K.  L  Co.,  84  N.  Y.  491 ;. 
Thomas  v.  U.  B.  B.  Co.,  97  id.  248 ;  Bro\on  v.  N.  Y  C.  B. 
B.  Co.,  34  id.  404 ;  Jones  v.  Seligynan,  81  id.  190.)  Although 
an  employe  at  the  time  of  entering  the  service  of  a  railroad 
company  must  be  deemed  to  assume  the  ordinary  risks  incident 
to  the  service,  the  employer  cannot  avail  himself  of  this  assent 
unless  he  has  taken  reasonable  precautions  to  insure  the 
employe's  safety  while  in  the  performance  of  the  duties, 
assigned   him.     The  principle,  therefore,  has  no  application 
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where  the  injury  is  traced  to  tlie  employer's  pereonal  failure 
to  take  such  precautions,  nor  where  he  knew  of  the  existence 
of  such  a  danger  of  which  the  servant  has  no  means  of  know- 
ledge. {DurMn  v.  Lambert,  88  N.  Y.  225 ;  Dana  v.  jV,  Y. 
a  i&  IL  R.  Ji.  E,  Co,,  92  id.  639  ;  Slater  v.  Jewett,  85  id.  61 ; 
Pantzar  v.  T,  F.  M.  ^Co.,  99  id.  368,  372 ;  Strin<fham  v. 
Stewart,  100  id.  516,  526 ;  Benzing  v.  Steinway,  101  id.  547, 
552;  B,,  0.  i&  C.  li.  R,  Co,,  v.  Rowan,  1  West.  Kep.  916.) 
The  failure  to  fence  and  build  proper  cattle-guards  was  the 
proximate  cause  of  the  injury  complained  of.  {Lilly  v.  N. 
Y.  C  (fe  H,  R.  R,  R,  Co.,  107  N.  Y.  566,  574 ;  S.  &  E.  on 
Neg.  8,  §  10 ;  LLarvey  v.  N.  Y,  C.  cfe  IL  R.  R,  R.  Co,,  19 
Hun,  560 ;  Z.  cfe  N,  R,  R.  Co.  v.  Jmies,  3  E.  &  C.  L.  Jour. 
495 ;  Brehin  v.  G.  W.  R.  R.  Co.,  34  Barb.  264,  276 ;  Flike'a 
Case,  53  N.  Y.  549  ;  Brown  v.  N,  Y.  C.  R.  R.  Co.,  34  id.  404.) 
There  was  no  negligence  on  the  part  of  a  co-employe  that 
exempts  tlie  defendant  from  liability.  (Deering  on  Neg.  202 ; 
Conlin  Y.S.F.d:  R.  R.  Co.,  36  Cal.  404 ;  McKyrin^  v.  Bull, 
16  N.  Y.  297 ;  O'Ifara  v.  T,  R.  R,  Co.  38  id.  448 ;  Durkin 
V.  Sharjy,  88  id.  225 ;  Lanmng  v.  N.  Y.  C.  R.  R.  Co.,  49  id. 
521,  532  ;  Ifaim  v.  I^re^t,  etc.,  91  id.  495,  500 ;  Pantzar  v. 
T.  F.  M.  Co.,  99  id.  371,  372  ;  Strlnghani  v.  Stewart,  100  id. 
526 ;  Benzing  v.  Steinway,  101  id.  547 ;  Longhlin  v.  Stat4^, 
105  id.  162 ;  Ellis  v.  N.  Y,  L.  F.  c&  W.  R.  R.  Co.,  95  id. 
546 ;  F2iller  v.  Jewett,  80  id.  546  ;  Co?ie  y.  D.  L.  cfe  W.  R. 
R.  Co.,  81  id.  206,  209.) 

Sherman  Fvarts  for  respondent.  At  common  law  there 
was  no  duty  imposed  upon  a  railroad  company  to  fence  the 
sides  of  its  tracks  or  use  any  means  for  keeping  cattle  from 
its  property,  and  the  plaintiff  would  have  no  right  against  the 
company  for  such  failure.  {Corwin  v.  R.  R.  Co.,  13  N.  Y. 
42  ;  Springer  v.  R.  R.  Co.,  67  id.  153  ;  Mimger  v.  R.  R.  Co., 
4  id.  349 ;  Langhyis  v.  B.,  etc.,  R.  R.  Co.,  19  Barb.  364.) 
The  statute  does  not  impose  a  general  liability  for  failure  to 
fence.  {Munger  v.  R.  R.  Co.,  4  N.  Y.  349;  Laws  of  1854, 
chap.  282,  §  7 ;  Stevens  v.  Jeacock,  11  Q.  B.  731 ;  Stafford  v. 
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IngersoU,  3  Hill,  41 ;  Olney  v.  Hai^s,  5  Johns.  175  ;  Conch 
V.  Steel,  3  Ed.  &  B.  402 ;  Atkinson  v.  N.,  etc.,  Co.,  L.  R. 
[2  Exch.  Div.]  441 ;  Knight  v.  R.  E.  Co.,  99  N.  Y.  25.) 
Under  the  authorities  bearing  upon  the  point  to  be  considered 
in  this  case,  the  court  must  exclude  a  general  liability  in  civil 
actions  under  the  act.  {Langlois  v.  B.  cfe  7?.  R.  R.  Co.,  19 
Barb.  364 ;  Knight  v.  N.  Y.,  etc.,  R.  R.  Co.,  99  N.  Y.  25; 
Moore  v.  Ga<I.sden,  93  id.  12  ;  Atkinson  v.  W.  W.  Co.,  L.  R. 
[2  Exch.  Div.]  441.) 

Earl,  J.  While  the  plaintiff,  in  1887,  was  in  the  employ 
of  the  defendant  as  a  brakeman  upon  a  train  of  cars  in  the 
night-time,  the  tmin  came  in  collision  with  a  horse  upon  the 
railroad  track,  and  was  thereby  wrecked,  and  he  was  seriously 
injured.  He  brought  this  action  to  recover  damages  for  his 
injuries,  claiming  that  the  horse  got  upon  the  railroad  track 
because  the  defendant  had  carelessly  and  negligently  permitted 
the  fence  along  the  railroad  to  become  ruinous,  broken  down 
and  out  of  repair ;  and  that  it  had,  therefore,  violated  the  duty 
imposed  upon  it  by  section  44  of  the  General  Railroad  Act  of 
1850  (Chap.  140),  w-hich  requires  every  railroad  company  to 
build  and  maintain. fences  on  the  sides  of  its  road  of  the  height 
and  strength  of  division  fences ;  and  that  so  long  as  such 
fences  and  cattle-guards  shall  not  be  made,  and  when  not  in 
good  repair,  such  railroad  corporation  and  its  agents  shall  be 
liable  for  damages  which  shall  be  done  by  the  agents  or 
engines  of  any  such  corporation  to  any  cattle,  liorses,  sheep 
or  hogs  thereon. 

The  claim  of  the  defendant  was  that,  at  common  law,  inde- 
pendently of  the  statute,  the  railroad  company  would  not  have 
been  liable  for  the  accident  which  happened  to  the  plaintiff, 
and  that  the  statute  specified  the  extent  of  the  liability  imposed 
upon  a  railroad  corporation  for  its  omission  to  build  or  main- 
tain fences,  and  tliat  thus  it  was  liable  only  for  damages  done 
to  animals  coming  upon  the  railroad  track  through  a  defective 
fence.  The  trial  judge,  however,  submitted  the  case  to  the 
jury,  and  instructed  them  that  if  this  horse  came  upon  the 
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railroad  through  a  fence  which  the  defendant  was  bound  to 
maintain  and  keep  in  repair,  and  which  was  negligently  per- 
mitted to  be  out  of  repair,  the  plaintiff  could  recover,  and  the 
jury  rendered  a  verdict  in  his  favor.  From  the  judgment 
entered  upon  the  verdict,  the  defendant  appealed  to  the 
General  Term,  and  there  the  judgment  was  reversed  upon  the 
ground  that  the  only  responsibility  of  a  railroad  company  for 
defective  fences  is  that  mentioned  in  the  statute,  and  that  at 
common  law,  independently  of  the  statute,  a  railroad  com. 
pany  would  not  have  been  liable  to  the  plaintiff  for  the  injuries 
sustained  bv  him. 

We  think  the  leanied  General  Term  fell  into  error.  A 
railroad  company,  for  the  safety  of  its  passengers  as  well  as 
its  employes  upon  its  engines  and  cars,  is  bound  to  use  suitable 
care  and  skill  in  furnishing,  not  only  adequate  engines  and 
cars,  but  also  a  safe  and  proper  track  and  road-bed.  The  track 
must  be  properly  laid  and  the  road-bed  properly  constructed, 
and  reasonable  prudence  and  care  must  be  exercised  in  keep* 
ing  the  track  free  from  obstructions,  animate  and  inanimate ; 
and  if,  from  want  of  proper  care,  such  obstmctions  are  per- 
mitted to  be  or  come  upon  the  track,  and  a  train  is  thereby 
wrecked,  and  any  person  thereon  is  injured,  the  railroad  com- 
pany, upon  plain  common-law  principles,  must  be  held  respon- 
sible. Experience  shows  that  animals  may  stray  upon  a  railroad 
track,  and  that  if  they  do  there  is  danger  that  a  train  may 
come  in  collision  with  them  and  be  wrecked.  Adequate 
measures,  reasonable  in  their  nature,  must  be  taken  to  guard 
against  such  danger.  Independently  of  any  statutory  require- 
ment, a  jury  might  find,  upon  the  facts  of  a  case,  that  it  was 
the  duty  of  a  railroad  company  to  fence  its  tracks  to  guard 
against  such  danger. 

But  whatever  the  lade  would  be  independently  of  the  statute, 
there  is  no  reasonable  doubt  that  it  imposes  the  absolute  duty 
upon  a  railroad  company  to  fence  its  tracks.  That  duty,  it  is 
reasonable  to  suppose,  was  imposed  not  only  to  protect  the 
lives  of  animals  but  also  to  protect  human  beings  upon  rail- 
road trains.  It  is  made  an  unqualified  duty,  and  for  a  violation 
SioKELs— Vol.  LXXIV.        60 
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thereof  causing  injury  the  railroad  company  incurs  responsi- 
bility. The  sole  consequence  of  an  omission  of  the  statu- 
tory duty  is  not  specified,  and  was  not  intended  to  be  specified 
in  the  statute.  Responsibility  for  injuries  to  animals  was 
specially  imposed,  because  in  most  cases  there  would,  inde- 
pendently of  the  statute,  have  been  no  such  responsibility,  as 
at  common  law  the  owner  of  animals  was  bound  to  restrain 
^them,  and  if  they  trespassed  upon  a  railroad  there  was  no 
liability  for  their  destruction,  unless  it  was  wilfully  or  inten- 
tionally caused. 

We  are,  therefore,  of  opinion  that  the  railroad  company  was 
responsible  to  the  plaintiff  for  the  injuries  received  without 
any  fault  on  his  part,  and  for  this  conclusion  there  is  much 
authority  in  judicial  utterances  to  be  found  in  the  books. 
{Canoln  v.  iT.  T.  <&  K  li.  li.  Co.,  13  N.  Y.  42;  Jetter  v, 
JSr.  Y.  i&  IL  li,  /?.  Co.,  2  Keyes,  162;  Stoats  v.  H.  B.  R. 
B.  Co.,  3  id.  196 ;  Broimi  v.  ^V.  Y.  C.  B.  B.  Co.,  34  N.  Y. 
404 ;  Shepard  v.  B,  N.  Y.  dk  E.  B.  B.  Co.,  35  id.  641 ; 
PiLvdy  v.  N.  Y.  <&  JSr.  H.  B.  B.  Co.,  61  id.  353 ;  Joiies  v. 
Seligman,  81  id.  190;  Graham  \.  D.  (&  IL  C.  Co.,  46 
Hun,  386.) 

The  case  of  Lan^loh  v.  Buffalo  tfe  Bochester  Bailroad 
Company  (19  Barb.  364),  so  far  as  it  holds  a  different  doctrine, 
does  not  meet  with  our  approval. 

The  order  of  the  General  Term  should,  therefore,  be  reversed 
and  the  judgment  entered  upon  the  verdict  affirmed,  with 
costs. 

All  concur. 

Order  reversed  and  judgment  affirmed. 
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The  New  York   Lumber  and  Wood  Working   Company, 
Appellant,  v,  Morris  Schnieder  et  al.,  Respondents. 

In  an  action  to  foreclose  a  mechanic's  lien  the  defendant  pleaded  an  arbi- 
tration and  award.  The  particular  claims  actually  submitted  were  not 
included  in  the  record;  it  simply  appeared  they  were  claims  growing 
out  of  a  contract  by  which  the  plaintiff  was  to  perform  certain  work  and 
furnish  certain  materials  in  the  erection  of  houses  for  defendants. 
The  agreement  of  submission  stated  it  embraced  "all  questions  and 
disputes  arising  and  to  arise  under  said  contract,  including  all  claims 
of  either  party  for  damages  for  non-performance,  delay  or  other- 
wise." The  award  recited  that  the  arbitrators  had  "heard  the  proofs 
and  allegations  of  the  parties,"  and  found  that  plaintiff,  under  the  con- 
tract and  in  addition  thereto,  had  performed  work  to  an  amount  specified, 
and  after  crediting  payments  and  deducting  a  sum  for  damages  sus- 
tained from  failure  to  complete  the  work  within  the  time  specified, 
allowed  and  awarded  the  plaintiff  $919.10.  Heldy  that  the  award 
was  conclusive  as  to  all  causes  of  action  subsisting  between  the 
parties,  springing  out  of  their  contractual  relation;  that  it  was  incum> 
bent  upon  plaintiff  to  show,  if  it  desired  to  avoid  its  conclusiveness, 
that  there  were  matters  in  difference  presented  which  the  arbitrators 
declined  or  neglected  to  decide ;  also,  Jield,  that  the  court  properly 
refused  to  allow  a  recovery  for  the  amount  awarded. 

'The  submission  to  arbitration  by  parties,  of  all  matters  in  dispute,  grow- 
ing out  of  a  particular  transaction  or  contract,  will  estop  them  from 
thereafter  claiming  that  the  award  is  not  conclusive  and  does  not 
embrace  a  decision  upon  some  particular  matters. 

A  submission  of  disputes  to  arbitrators,  governed  by  common-law  prin- 
ciples and  rules,  may  be  competently  made,  notwithstanding  the  provi- 
sions of  the  Code  of  Civil  Procedure  on  that  subject;  and  the  provision 
therein  (§  2383)  making  a  submission  irrevocable  by  either  party,  after 
their  allegations  and  proofs  have  closed  and  the  matter  has  been  finally 
submitted,  applies  to  such  a  submission. 

An  award  is  a  complete  bar  to  the  maintenance  of  any  action  upon  the 
original  right  or  cause;  for  it  the  award  is  substituted,  which  is  a  new 
right,  with  corresponding  obligations. 

It  appeared  that  when  the  arbitrators  had  made  their  award  the  parties 
were  notified,  but  delivery  was  withheld  until  payment  of  the  fees  and 
expenses.  No  time  for  the  delivery  of  the  award  was  fixed  by  the  sub- 
mission. The  case  showed  that  the  arbitrators  were  requested  to  make 
frequent  inspections  of  the  work  in  progress  and  to  give  directions  about 
it.  Held,  that  the  authority  to  award  against  one  or  both  of  the  parties  the 
costs  of  the  arbitration  was  incident  to  the  general  submission,  and  the 
arbitrators  had  a  right  to  hold  the  award  as  security  for  the  payment  of 
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their  charges  in  the  absence  of  a  condition  in  the  agreement  of  submis- 
sion to  the  contrary, 
[n  legal  contemplation  an  award  takes  effect  when  ready  for  delivery  and 
the  parties  have  been  notified  to  that  effect. 

(Argued  January  81,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  CoDMnon  Pleas  of  the  city  and  county  of  New  York, 
entered  upon  an  order  made  June  4,  1888,  which  aflSrmed  a 
judgment  in  favor  of  defendant,  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  material  facts  are  stated  in 
the  opinion. 

Everett  P,  Wheeler  for  appellant.  The  award  is  void, 
because  the  arbitrators  did  not  pass  upon  all  the  questions  sub- 
mitted to  them.  {Wright  v.  Wright^  5  Cow.  199  ;  Moore  v. 
Cockroft,  4  Duer,  133 ;  Janes  v.  Wellwood,  71  N.  Y.  208 ; 
Merritt  v.  Thompson,  27  id.  230  ;  6  Wait's  Pr.  529 ;  Morse 
on  Arbitration,  342 ;  In  re  Rider ^  3  Bing.  874.)  It  is  also 
void  because  the  award  in  terms  only  discharges  the  claim  of 
tlie  lumber  company  against  tlie  Schnieders  under  the  con- 
tract. {Moore  v.  Cochroft,  4  Duer,  139  ;  Stoddard  v.  Wh^ti^^ 
46  N.  Y.  627  ;  WHght  v.  Wright,  5  Cow.  199.)  The  award 
was  not  delivered,  and  is,  therefore,  void.  {Block  v.  Pair 
ijrwve,  2  Cro.  Eliz.  797 ;  Parker  v.  Parker,  Id.  448 ;  Buck  v. 
Wadsioorth,  1  Hill,  321 ;  Redman  on  Awards,  143 ;  Pratt  v. 
Hackett,  6  Johns,  14.)  The  commencement  of  tins  suit  was  a 
revocation  of  the  arbitration.  {Peters  v.  Craig,  6  Dana,  307; 
Hams  V.  Hiscock,  91  N.  Y.  342.)  The  award  should  be  set 
aside  because  the  arbitrators  were  not  competent,  disinterested 
and  impartial.  {Livermore  v.  Bainhridge,  14  Abb.  [N.  S.] 
227;  Redman  on  Awards,  90-93,  129,  130.)  The  award 
should  be  set  aside  because  of  unfairness  and  partiality  on  the 
part  of  tlie  arbitrators.  {Perkins  v.  GiU^,  30  N.  Y.  232 ; 
Redman  on  Awards,  199.)  The  award  should  be  set  aside 
because  the  award  directed  the  lumber  company  to  pay  $1,449, 
the  entire  fees  and  expenses  of  the  arbitrators.     {Akely  v. 
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Akely^  17  How.  Pr.  24.)  The  award  is  no  bar  to  this  action. 
{Moore  v.  Cockroft^  4  Duer,  139;  Clianthovet  v.  Odgney^  3 
J.  &  S.  474 ;  Ryder  v.  Jenney^  2  Robt.  69.)  Even  if  the 
award  be  sustained,  the  plaintiff  should  have  had  judgment  in 
its  favor  for  the  foreclosure  of  the  lien  for  the  amount  of  the 
award  with  interest.  {Arthur  v.  II,  F,  Ins.  Co.^  78  N.  Y. 
462  ;  Code  Ciy.  Pro.  §  1207 ;  Bate  v.  Graham,  11  K  Y.  237 ; 
Purdy  v.  Huntington,  42  id.  334,  346 ;  Wilson  v.  Trou^),  2 
Cow.  195,  231 ;  Bostwick  v.  Framkjield,  74  id.  207 ;  James  v. 
Morey,  2  Cow.  246,  284.) 

William  Man  for  respondents.  The  plaintiff  claims  that, 
the  award  not  having  been  delivered  until  after  suit  brought, 
the  arbitration  was  revoked  by  the  commencement  of  an 
action.  (Code  Civ.  Pro.  §  2383  ;  2  R.  S.  544,  §  23.)  The 
claims  submitted  are  not  shown  by  the  written  claims  filed 
before  the  arbitrators.  It  is  not  competent  to  show  what  took 
place  before  the  arbitrators  unless  for  the  purpose  of  showing 
corruption  and  misconduct.  {Perkins  v.  Wing,  10  John.  146  ; 
Todd  V.  Barlow,  2  Johns.  Ch.  551 ;  Perkins  v.  Giles,  63 
Barb.  346 ;  Morse  on  Arbitration,  348.)  If  the  award  is  valid, 
it  is  a  bar  in  this  or  any  action  except  one  based  upon  the 
award  to  enforce  the  relief  awarded  by  it  to  the  plaintiff. 
This  action  is  not  of  such  nature,  but,  on  the  contrary,  is 
brought  subsequently  as  a  suit  for  foreclosure  of  a  mechanic's 
Hen  under  the  statute.  (  Wiberley  v.  Matthews,  91  N.  Y.  648  ; 
Coleman  v.  Wade,  6  id.  44 ;  liesseguie  v.  Bromnson^  4  Barb. 
545;  Armstrong  v.  Masten,  11  Johns.  189  ;  Wheeler  v.  Van 
Ilouten,  12  id.  310.)  Payment  of  the  award  need  not  be 
pleaded.  {Armstrong  v.  Masten,  11  Johns.  189;  Brazill  v, 
Isham,  12  IS".  Y.  9.)  The  arbitrators  have  the  right  to  fix 
their  fees  and  to  refuse  to  deliver  the  award  until  they  are 
paid.  {Otty.  Sehroeppel,  3  Barb.  56;  Cle7ne7it  v.  Comstock, 
2  Mich.  359 ;  6  Wait's  Act.  &  Del  523 ;  Peoj}le  v.  Newell, 
13  Barb.  86 ;  Nichols  v.  R.  C.  MuL  Ins,  Co,,  22  Wend.  127 ; 
Strong  v.  Ferg^ison,  14  Johns.  161 ;  Doke  v.  James,  4  N.  Y, 
575.)     When  the  parties  have  selected  arbitrators  as  thei* 
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tribunal,  and  have  had  their  trial  which  has  resulted  in  an 
award,  they  are  to  be  held  bound  by  it,  and  their  only  remedy 
is  on  the  award.  {BrazUl  v.  Isham^  12  N.  Y.  9;  Perkins  v. 
Giles,  63  Barb.  346 ;  Doke  v.  James,  4  N.  Y.  575.)  The 
parties,  by  the  submission,  agreed  to  submit  all  questions  and 
disputes  arising  and  to  arise  under  the  contract,  etc.  This 
was  valid  and  competent.  The  mere  fact  that  disputes  might 
thereafter  arise  which  were  included  does  not  make  it  void. 
It  was  perfectly  competent  to  submit  such  matters.  {People 
V.  Newell,  13  Barb.  86 ;  Ilaggart  v.  Morgan,  5  K.  Y.  422 ; 
D.  &  n,  C,  Co,  V.  Pa,  Coal  Co.,  50  id.  250.)  A  submission 
to  arbitration  even  discontinues  a  pending  action  for  the  same 
cause.  {Camjp  v.  RooU  IB  Johns.  22 ;  Eic  parte  Wright,  6 
Cow.  3^*9 ;  Town  v.  ^Yilcox,  12  Wend.  503 ;  CoUnian  v, 
Wade,  2  Seld.  44,  49 ;  McNulty  v.  SoUey,  95  N.  Y.  242.) 

Gray,  J.  This  action  was  brought  to  foreclose  a  mechanic's 
lien,  filed  by  the  plaintiff  to  secure  a  claim  made  by  it  against 
the  defendants.  The  defendants  interposed  the  plea  of  an 
arbitrament  and  award,  and  upon  the  trial  that  plea  was  held 
to  be  good,  and  the  complaint  was  dismissed.  The  court 
refused,  also,  to  allow  the  plaintiff  to  recover  the  amount 
awarded  in  the  arbitration  proceedings.  The  legal  questions 
arising  were  carefully  and  well  considered  at  the  General 
Term,  where  the  judgment  was  affirmed.  I  consider  the  case 
to  have  been  rightly  disposed  of  below,  and,  in  considering 
this  appeal,  I  shall  review  only  generally  some  points  which 
the  appellant's  counsel  has  strenuously  insisted  upon  before  us. 

The  submission  by  the  parties  of  their  disputes  to  the  judg- 
ment of  arbitrators,  it  is  conceded,  was  governed  by  common- 
law  principles  and  rules.  Such  submissions  may  be  compe- 
tently made,  notwithstanding  the  existence  of  Code  provisions 
for  arbitrations.  (Code  Civ.  Pro.  §  2386.)  Section  2383  of 
the  Code  appUes  equally  to  them  and  makes  them  irrevocable 
by  either  party,  after  their  allegations  and  proofs  have  beei^ 
made  and  the  matter  has  been  finally  submitted  to  the  arbi- 
trators.   We  so  held  recently  in  People  ex  rel.  v.  Na^h  (111 
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N.  Y.  310),  and  it  was  there  decided  that  when  a  submission 
has  reached  that  stage,  it  has  passed  beyond  the  power  of  the 
parties  to  withdraw  from,  or  to  break  it. 

If  the  award,  which  is  relied  upon  by  the  defendant  in 
defense  of  this  action,  is  unaffected  and  not  avoided  by  any- 
thing appearing  in  the  record  before  us,  it  was  a  complete  bar 
to  the  maintenance  of  any  action  upon  the  original  right  or 
cause.  For  the  original  cause  of  action,  as  the  result  of  arbi- 
tration, there  was  substituted  this  award,  which  is  a  new  right 
with  corresponding  obligationa  The  original  right  and  cause 
of  action  arising  out  of  the  contract  disappeared,  or,  rather, 
merged  in  this  award.  This  result  is  a  necessity,  not  only 
from  the  convention  of  the  parties  in  the  matter,  but  from  the 
demands  of  the  policy  of  the  law.  After  parties  have  been 
heard  before  such  a  tribunal  of  their  own  choosing,  upon  the 
matters  in  difference  between  them,  litigation  is  at  an  end  on 
that  head.     Any  other  rule  would  be  intolerable. 

In  Coleman  v.  Wade  (6  N.  Y.  44),  it  was  decided  that  sub- 
mission suspends  the  original  riglit  of  action,  and  that  when  an 
award  is  made  before  suit,  the  mode  to  make  it  available  is  by 
plea  in  abatement.  In  that  case,  the  cause  of  action  was  in 
ftfisumpsit  against  defendants  as  guarantors  of  the  performance 
by  a  lessee  of  his  covenants  in  the  lease.  A  submission  to  arbi- 
tration by  the  lessor  and  lessee,  as  to  rent  due  and  concerning 
all  claims  and  damages,  being  proved  upon  the  trial,  tlie  plaintiff 
was  nonsuited.  It  was  said :  "  There  is  no  doubt  that  if  a  suit 
had  been  commenced  on  this  lease  by  lessor  against  lessee,  a  plea 
in  bar  of  this  arbitrament  and  award  would  have  been  good." 

In  Wiherly  v.  Matthews  (91  N.  Y.  648),  it  was  held  that 
after  submission  and  award,  between  a  contractor  for  the  erec- 
tion of  a  building  and  tlie  owner,  as  to  a  controversy  over 
extra  and  omitted  work,  the  claim  of  the  contractor  was  merged 
in  the  aw^ard,  and  that  award  was  a  bar  to  the  maintenance  of 
an  action  on  the  original  claim. 

But  it  was  argued  for  the  appellant  that  the  award  here  is 
not  binding,  because  the  arbitrators  did  not  pass  upon  all  the 
questions  submitted  to  them.  We  can  only  judge  as  to  the  scope 
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of  the  submission  and  of  the  decision,  in  the  arbitration  proceed- 
ings, from  the  agreement  and  award  itself,  together  with  some 
evidence  on  the  subject  admitted  upon  the  trial  of  this  action. 

The  particular  claims  actually  submitted  to  the  arbitrators 
by  the  parties  are  not  exhibited  in  the  record.  They  grew  out 
of  a  contract,  by  which  the  plaintiff  was  to  perform  certain 
work  and  to  furnish  certain  materials  upon  and  to  defendants* 
houses.  But  I  doubt  if  their  particularization  in  this  action 
would  affect  the  question,  in  any  material  aspect  of  it. 

The  agreement  of  submission  was  general  and  included  "  all 
questions  and  disputes  arising  and  to  arise  under  said  contract^ 
including  all  claimJs  of  either  party  for  damages  for  non-per- 
formance, delay  or  otherwise."  The  award  recited  that  the  arbi- 
trators had  "  heard  the  proofs  and  allegations  of  the  parties." 
It  then  found  that  the  plaintiff,  under  the  contract,  and  in 
addition,  had  performed  the  work,  etc.,  of  the  value  of 
$7,644.50 ;  that  from  failure  in  completing  its  work  within 
the  time  specified  by  the  contract,  the  defendants  had  been  dam- 
aged to  the  extent  of  $3,225.40 ;  that  the  plaintiff  had  received 
on  account  the  sum  of  $3,500,  and  after  deducting  the  amount 
of  the  damages  sustained  from  the  amount  found  due,  they 
allowed  and  awarded  to  the  plaintiff  the  sum  of  $919.10. 

Tlie  award  was  as  general  as  was  the  submission,  and  every 
reasonable  intendment  must  be  made  to  sustain  it.  I  find 
nothing  whatever  in  the  case  impeaching  the  award,  and  it 
was  incumbent  upon  the  plaintiff  to  show,  if  it  desired  to  avoid 
its  conclusiveness,  that  there  were  any  matters  in  difference  pre- 
sented to  the  arbitrators,  which  they  declined,  or  neglected,  to 
decide.  The  language  of  their  award  is  comprehensive  enough 
of  the  general  controversy,  and  I  think  it  was  conclusive  on 
the  parties  as  to  all  causes  of  action  subsisting  between  them 
and  springing  out  of  their  contractual  relations.  No  rule 
of  law  forbade  their  making  an  agreement  to  abide  by  the 
decision  of  selected  arbitrators,  as  to  claijns,  which  at  the  time 
had  grown  out  of  the  original  contract,  and  as  to  those  which 
might  grow  out  of  it  during  the  continuance  of  the  work  upon 
which  the  plaintiff  had  engaged. 
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In  the  absence  of  some  positive  proof  of  neglect  or  refusal 
by  the  arbitrators  to  decide  any  of  the  particular  matters  pre^ 
sented  under  the  submission,  the  presumption  holds  good  that 
their  award  "covers  all  of  the  submission.  {Ott  v.  Schroeppel^ 
5  N.  Y.  482.)  The  parties,  certainly,  were  bound,  under  their 
general  submission,  to  claim  before  the  arbitrators  all  the 
demands  coming  within  the  scope  of  the  submission  and,  in  this 
case,  the  absence  of  negative  proof  forbids  our  disregarding  the 
legal  presumption  that  every  such  demand  was  laid  before  them. 

I  think  a  party  is  bound,  by  the  very  spirit  and  letter  of  a 
general  submission,  to  submit  every  demand  he  has  arising  out 
of  the  transaction,  or  contract,  and,  if  he  fails  to  do  so,  he  should 
not  be  heard  to  complain,  in  the  face  of  a  general  award,  that 
there  were  matters  omitted  to  be  passed  upon.  I  think  tlie 
rule  should  be  a  settled  one  that  the  submission  by  parties  of 
all  matters  in  dispute,  growing  out  of  a  particular  transaction, 
or  contract,  will  estop  them  from  thereafter  claiming  that  the 
award  is  not  conclusive,  if  its  language  and  terms,  when  fairly 
regarded,  are  comprehensive.  The  presumption  should  be 
strongly  upheld  by  the  courts  that  the  arbitrator's  decision  was 
a  tinal  adjustment  of  all  matters  in  controversy. 

These  propositions  find  their  support  in  w^ell  considered 
cases  in  the  reports  ;  such  as  the  early  English  and  American 
cases  of  Smith  v.  Johnsari  (15  East.  215) ;  Dunn  v.  Murray 
(9  B.  &  C.  780);  Wheeler  \.  Van  Ilouten  (12  Johns.  313); 
6tt  V.  Schroeppel  (5  N.  Y.  482)  and  Brazill  v.  hham  (12  id.  9). 
In  Smith  V.  Johnson^  Lord  Ellen  borough  decided  that 
when  all  matters  were  referred,  the  parties  ought  to  bring 
forward  every  demand  which  was  within  the  scope  of  the 
reference.  In  Dunn  v.  Murray^  where  all  matters  in  differ- 
ence, in  a  suit  brought  to  recover  wages  for  work  actually  done 
and  damages  for  a  tortious  dismissal  from  service,  were 
referred  \o  arbitration,  the  report  was  held  by  Chief  Justice 
Tyndal,  on  the  strength  of  that  decision  of  Lord  Ellen* 
BOROUGH,  to  be  a  bar  to  a  subsequent  action  for  the  dismissal 
only ;  although  no  claim  was  made  for  it  before  the  arbi- 
trators, and  their  award  w^as  confined  to  the  value  of  the 
SicKELs — Vol.  LXXIV.       61 
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work.  These,  and  tlie  New  York  cases  cited,  carry  out  the 
principle  that  the  estoppel  upon  the  j)artie8  is  co-extensive 
with  the  submission,  and  the  parties,  where  the  submission 
is  of  all  matters,  will  not  be  allowed  to  defeat  the  award  by 
showing  that  a  general  award  does  not  embrace  a  decision 
upon  some  particular  matter  or  demand. 

The  only  other  points  I  think  important  to  notice,  upon  this 
appeal,  are  those  relating  to  the  delivery  of  the  award  and  to 
the  direction  as  to  the  payment  of  the  fees  and  expenses  of 
the  arbitrators.  When  they  had  made  their  award,  the 
parties  were  notified ;  but  delivery  was  withheld  until  pay- 
ment of  the  fees  and  expenses.  By  the  submission  no  time 
was  fixed  for  the  delivery  of  the  award  and,  from  the  case,  it 
appears  that  the  arbitrators  were' requested  to  make  frequent 
inspections  of  the  work  in  progress  and  to  give  directions 
si)0\\t  it.  Their  duties,  under  the  terms  of  the  submission, 
related  to  questions  and  disputes  which  should  arise  thereafter, 
as  well  as  to  those  which  had  already  arisen.  The  author- 
ity to  award  against  parties  the  cost  of  the  arbitration  was  an 
incident  of  the  authority  contained  in  the  general  submission 
of  their  disputes.  (Cox  v.  Jogger^  2  Cow.  638  ;  Strang  v. 
Ferguson^  14  Jolms.  161.)  Such  an  authority  necessarily 
follows  from  the  employment  of  the  arbitrators,  and  it 
involves,  whei'e  the  8ul)mission  is  a  general  one,  the  right  to 
impose  the  fees  and  expenses  in  the  proceeding  upon  one, 
or  both  parties.  The  agreement  of  employment  gave  them 
the  legal  right  to  recover  them  and,  necessarily,  to  decide  as  to 
who  should  pay  them.  In  legal  contemplation,  tlie  award 
takes  effect,  when  ready  for  delivery  and  the  parties  have  l)een 
notified  to  that  effect.  That  tlie  arbitrators  may  hold  it  as 
security  for  the  payment  of  their  charges,  etc.,  unless  the 
agreement  stipulates  to  the  contrary,  does  not  at  all  affect  the 
force  or  effect  of  their  award.    {OU  v.  SrhroeppeL  3  Barb.  56.) 

I  think  the  judgment  appealed  from  should  be  afi5nned 
with  covsts. 

All  concur. 

Judgment  aflirmed. 
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Sebastian  Shorer,  Appellant,  v.  The  Times  Printin(j  and 
Publishing  Company,  Impleaded,  etc.,  Respondent. 

The  provision  of  the  Code  of  Civil  Procedure  (§  1778),  declaring  that,  in  an 
action  against  a  corporation  "  to  recover  damages  for  the  non-payment 
of  a  promissory  note,  or  other  evidence  of  debt  for  the  absolute  payment 
of  money  upon  demand,  or  at  a  particular  time,  »  ♦  *  unless  the 
defendant  serves  with  a  copy  of  his  answer  or  demurrer,  a  copy  of  an 
order  of  a  judge  directing  that  the  issues  presented  by  the  pleadings  be 
tried,  the  plaintiff  may  take  judgment,  as  in  case  of  default  in  pleading 
at  the  expiration  of  twenty  days,"  does  not  apply  to  an  action  wherein 
it  is  sought  to  charge  a  corporation  as  indorser  of  a  promissory  note; 
it  is  to  be  confined  strictly  to  actions  upon  instruments  which  admit  on 
their  face  an  existing  debt  payable  absolutety. 

Reported  below,  53  Hun,  88. 

(Sr.bmitted  February  24.  1890;  decided  March  4,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department  made  the  first  Tuesday 
of  June,  1889,  which  reversed  an  order  denying  a  motion  to 
vacate  a  judgment  in  favor  of  plaintiff  taken  by  default. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Faimin^  ifj  Willianis  for  appellant.  The  action  was 
against  a  domestic  corporation  to  recover  damages  for  the  non- 
payment of  a  promissory  note,  and  was  clearly  within  the  pro- 
visons  of  section  1778  of  the  Code  of  Civil  Procedure ;  and 
the  failure  of  tlie  defendant  corporation  to  serve  with  its 
answer  an  order  of  a  judge  directing  that  the  issues  be  tried, 
entitled  the  plaintiff  to  take  judgment  against  it  by  default. 
(Edmonds  on  Bills  &  Notes  [3d  ed.],  288,  §  405 ;  2  Parsons 
on  Notes  &  Bills,  28,  §  6  ;  Daniel  on  Neg.  Inst.  §§  666-671 ; 
Studhy  V.  a  0,  Im.  Co.,  19  Hun,  127 ;  Throop  s  Code,  §  1778*; 
I^ws  of  1825,  chap.  325,  §  4  ;  1  R  S.  458,  §  8  ;  3  R.  S.  [6th  ed.] 
741,  §  6  ;  2  R.  S.  428,  §§  8,  9 ;  Moran  v.  Lamj  Island  City, 
101  N.  Y.  441  ;  Ilntsan  v.  M,  S,  Co,,  12  Abb.  [N.  C]  279  ; 
Beaumond  v.  D,  Co.,  5  Civ.  Pro.  Rep.  274 ;  Schleyal  v.  A. 
£.  B,dh  A.B,  Co.,  64  TIow.  Pr.  196  ;  Barr  Co.  v.  Itimtz  Co., 
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18  Abb.  [N.  C]  476;  Code  Civ.  Pro.  [Bliss]  §  525;  ^^.  T,  L. 
I7ie.  Co.  V.  r,  Z.  fnff.  Co.,  88  N.  Y.  424r-429 ;  Mirigtan.  v. 
M.  Z.  Lis.  Co.,  67  id.  194.) 

Z>.  C.  Feeley  for  respondent.  Section  1778  of  the  Code 
refers  only  to  promissory  notes,  or  other  evidences  of  debt,  for 
the  absolute  payment  of  money,  when  such  notes  or  evidences 
of  debt  are  made  or  issued  l)y  a  corporation.  (Story  on  Prom. 
Notes,  §  135 ;  Chitty  on  Bills,  §  241 ;  Story  on  Bills,  §§  224, 
225 ;  Edwards  on  Bills,  Notes  &  Neg.  Inst.  §  384 ;  N.  Y.  L. 
Ins.  Co.  V.  U.  L.  Ins.  Co.,  88  N.  Y.  426 ;  Tyler  v.  A.  F.  Ins. 
Co.,  2  Wend.  280,  428.)  Section  1778  is  in  derogation  of  the 
common  law,  and  must  be  strictly  construed,  so  where  plain* 
tiff,  in  an  action  against  a  corporation,  united  in  the  same  com- 
plaint a  cause  of  action  upon  a  promissory  note  and  another 
for  goods  sold  and  delivered,  he  waived  the  benefit  of  said 
section.  {Bradley  v.  A.  F.  Co.,  2  Code  Civ.  Pro.  50 ;  Beau- 
mond  V.  D.  Co.,  5  id.  276 ;  Huima  v.  M.  S.  Co.,  12  Abb.  [N.  C] 
278;  Schhgel  v.  A.  B.  c&  Co.,  64  How.  Pr.  196;  McKee  v. 
M.  L.  Ins.  Co.,  25  Hun,  583;  Brace  y.  K.  <&  Co.,  18  Abb. 
[K  C]  476.) 

O'Brien,  J.  The  plaintiff's  action  was  on  a  promissory  note 
made  by  one  Merrill  to  the  order  of  and  indorsed  by  the  cor- 
poration defendant,  and  upon  which  it  was  claimed,  that  the 
liability  of  the  defendant  had  become  fixed  by  demand  and 
notice.  The  defendant,  within  the  twenty  days,  served  an 
answer  to  the  complaint  which  the  plaintiff  disregarded,  and 
entered  judgment  as  in  case  of  default.  The  defendant  then 
made  a  motion  in  tlie  court  where  the  action  was  brought  to 
vacate  the  judgment,  which  was  denied,  and  the  General  Term 
has  reversed  this  order  and  granted  the  motion. 

The  plaintiff  claims  that  the  answer  was  a  nullity  inasmuch 
as  the  order  prescribed  by  section  1778  of  the  Code  of  Civil 
Procedure  was  not  procured  and  served  with  it,  and  if  that 
section  has  any  application  to  an  action  of  this  kind  his  conten- 
tion  is  correct.  The  language  of  the  section  referred  to,  so  far 
as  material  to  the  question  raised  by  this  appeal,  is  as  follows : 
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"  In  an  action  against  a  foreign  or  domestic  corporation,  to 
recover  damages  for  the  non-payment  of  a  promissory  note, 
or  other  evidence  of  debt,  for  the  absolute  payment  of  money, 
upon  demand,  or  at  a  particular  time,  *  *  *  miless  tlie 
defendant  serves,  with  a  copy  of  liis  answer  or  demurrer,  a 
copy  of  an  order  of  a  judge  directing  that  the  issues  presented 
by  the  pleadings  be  tried,  the  plaintiff  may  take  judgment,  as  in 
case  of  default  in  pleading,  at  the  expiration  of  twenty  days." 

We  think  that  this  provision  has  no  application  to  an  answer 
served  by  a  corporation  in  a  suit  brought  against  it  as  indorser. 
This  court  has  held  that  "  it  is  to  be  confined  strictly  to  actions 
upon  instniments  which  admit  on  their  face  an  existing  debt 
payable  absolutely,"  and  that  it  had  no  application  to  an 
answer  served  by  an  insurance  company  in  a  suit  upon  a  life 
insurance  policy,  though  the  policy  had  become  due  by  the 
death  of  the  insured.  {N,  Y,  Z.  Ins.  Co,  v.  Cf,  Z.  Lis.  Co.j 
88  N.  Y.  424.) 

The  defendant's  contract  of  indorsement  upon  which  tlie 
action  is  brought  is  not  one  "for  the  absolute  payment  of 
money  upon  demand  or  at  a  particular  time."  The  defendant 
by  its  indorsement  undertook  to  pay  the  note  to  the  holder  only 
in  case  that  when  due  it  was  duly  presented  to  the  maker  for 
payment,  and  payment  demanded  and  refused  by  him,  and 
then  notice  given  of  this  refusal  to  the  indorser.  Its  agree- 
ment to  pay  was  essentially  conditional  in  its  character.  This 
statute,  in  a  proper  case,  permits  a  plaintiff  to  disregard  the 
sworn  answer  of  the  defendant  and  to  proceed  to  judgment  as 
if  no  answer  had  been  served.  There  is  no  good  reason  for 
extending  it  to  cases  not  within  its  terms.  The  defendant  was 
not  subject  to  its  provisions  in  this  case,  and,  therefore,  the 
judgment  entered  against  it  was  without  authority.  {N.  Y. 
L.  Lis.  Co.  V.  U.  Ins.  Co.^  supra  y  Moran  v.  Lo7ig  Island  Clty^ 
101  N.  T.  439  ;  Aiwnyinous^  6  Cow.  41 ;  TyUr  v.  jEtna  Fire 
Lis.  Co.,  2  Wend.  280.) 

The  order  appealed  from  should  be  aflSrmed 

All  concur. 

Order  affinned. 
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129  4so|  In  an  action  to  foreclose  a  second  mortgage  upon  certain  lots  in  the  city 

of  New  York,  the  first  mortgagee  was  made  a  party,  and  payment  of  the 
first  mortgage  was  adjudged  to  be  made  out  of  the  proceeds  of  the  sale. 
Other  persons  who  held  subsequent  mortgages  covering,  in  whole  or  in 
part,  said  lots,  which  took  effect  at  different  dates,  were  made  parties  to 
the  action.  The  decree  of  sale  provided  for  a  sale  of  the  lots  in  separate 
parcels  in  the  inverse  order  of  the  giving  of  the  mortgages.  A  surplus 
having  arisen  on  sale  of  all  tne  lots,  the  court  below  directed  a  distribu- 
tion, according  to  the  priorities  as  liens  of  the  various  subsequent 
mortgages.  Held,  no  error;  that  the  decree  did  not  and  could  not 
settle  the  priorities  and  equities  of  the  subsequent  incumbrances; 
that  the  whole  proceeds  of  sale  formed  a  common  fund,  to  be  applied 
first  to  the  payment  of  the  first  and  second  mortgages,  the  surplus  to 
the  payment  of  the  subsequent  liens  in  the  order  of  their  priority,  sub- 
ject to  the  limitation  that  no  greater  amount  should  be  paid  in  discharge 
of  a  lien  on  any  lot  than  was  realized  for  the  lot  at  the  sale;  that,  there- 
fore, the  surplus  could  not  be  regarded  as  constituting  a  specific  fund, 
subject  to  the  specific  liens  upon  the  last  lot  sold,  but  as  a  common  fund 
distributable  to  all  the  lienors  in  the  order  of  the  date  when  their  mort- 
gages became  liens. 

(Argued  January  24,  1890  ;  decided  March  4,  1890.) 

Appeal  from  order  of  the  General  Tenii  of  the  Supreme 
Court  in  the  iirst  judicial  department,  made  March  4,  18S0, 
which  reversed  an  order  of  Special  Term  confirming  the  report 
of  a  referee  in  surplus  money  proceedings. 

The  nature  of  tlie  appeal  and  the  material  facts  are  stated 
in  the  opinion. 

Liliafi  Ilerhevt  Andrews  for  appellants.  Where  land  is 
sold  under  a  judgment  and  the  surplus  moneys  are  brought 
into  court,  creditors  having  liens  upon  the  land,  subsequent  to 
the  judgment,  have  the  same  liens  upon  the  surplus  moneys 
which  they  had  upon  the  land  previous  to  the  sale.  {AvertU 
V.  Loiccks^  6  Barb.   470;    Pnrdy  v.  DoyJe^  1  Paige,  558.) 

II<il>  Bell  for  appellant  Arbogast.  The  view  taken  by  the 
General  Term  is  erroneous,  because  the  decree  directing  the 
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sale  and  the  inaiiiier  in  which  the  eight  lots,  and  houses 
thereon  gfiould  be  sold,  tixed  the  rights  of  the  parties  and  is 
conehisive  upon  them.  (Stuyvemnt  v.  Hall,,  2  Barb.  Ch.  151'; 
McCraeken  v.  VaUntlne^  9  N.  Y.  42-45  ;  Vandercooh  v.  C\ 
S,  IrnsL  5  Hun,  641  ;  Price  v.  Lauve^  49  Tex.  7-1 ;  Miller  v. 
Sharp  J  49  Cal.  236  ;  Adams  v.  Cameron,,  40  Mich.  506 ;  Dela- 
iieU  V.  White,  19  Abb.  [N.  C]  104  ;  Thomas  on  Mort.  [2d  ed.J 
1887,  §§  957,  965 ;  Charter  v.  Stevem,  3  Den.  33 ;  Bridgeii 
V.  Carh<irit,  1  Hopk.  Ch.  234;  Averill  v.  LoucJcs,  6  Barb. 
470 ;  Lithaner  v.  Royle,  17  N.  J.  Eq.  40.)  The  defendant 
and  respondent  Currier  not  having  appealed  from  the  Special 
Term  order  to  the  General  Term  was  in  no  legal  position  and 
had  no  right  to  be  benefited  by  the  decision  or  order  of  the 
General  Term.  (Code  Civ.  Pro.  §  1294  ;  Mtirphyy,  Spaidd- 
ing,  46  N.  Y.  556.) 

Henry  Arden  for  respondents.  Where  the  debtor  has  con- 
veyed or  mortgaged  a  portion  of  the  mortgaged  premises, 
retaining  the  rest,  the  grantee  or  mortgagee  can  insist  that 
the  portion  remaining  in  the  mortgagor's  hands  be  first 
sold  and  the  proceeds  applied  to  the  payment  of  the  debt. 
{Stevens  v.  Cooper,,  1  Johns.  Ch.  430.)  The  rule  has  its  founda- 
tion  in  the  equitable  principle  that  where  a  creditor  has  two 
funds  for  the  securitv  of  his  debt,  and  another  creditor  has  an 
interest  in  only  one  of  said  funds,  without  right  to  resort  to 
the  other,  equity  will  compel  the  first  creditor  to  take  his 
satisfaction  out  of  the  fund  in  which  the  second  creditor  has 
no  interest,  before  resorting  to  the  other  fund.  {Ingalls  v. 
Morgan,,  10  N.  Y.  178.)  The  rule  controls  where  different 
parcels  of  the  mortgaged  premises  are  incumbered  with  separ- 
ate mortgages.  {N.  Y.  Z.  Ins.  Co.  v.  Yanderhilt^  12  Abb. 
Pr.  458  ;  Oppe7iheimer  v.  Walker^  3  Ilun,  30;  Sarings  Bank 
V.  Wood,,  17  id.  133  ;  Steere  v.  ChiMs,  15  Ilun,  511.)  A  mort- 
gage, for  the  puqwse  of  determining  equities  between  the 
respective  owners  of  parcels  of  land,  subject  to  incumbrance 
upon  all,  is  to  be  regarded  as  an  alienation  pro  tan  to,,  at  the 
time  of  its  date.     {Hart  v.  Wandle,  50  N.  Y.  386.)     A  subse- 
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quent  mortgage  upon  a  part  of  the  equity  of  redemption,  by 
the  owner  of  the  whole  of  the  mortgaged  premises,  is  only  an 
alienation  of  that  part  to  the  extent  of  the  money  due  on  such 
junior  mortgage,  and  for  which  the  owner  of  such  junior 
mortgage  has  no  other  security  which  should  in  equity  he  first 
resorted  to.  If  a  part  of  the  mortgaged  premises  liae  been 
mortgaged  a  second  time,  and  the  residue  thereof  has  been 
sold  absolutely,  subsequent  to  the  second  mortgage,  the  part 
mortgaged  should  be  first  sold  and  the  surplus  proceeds  of 
that  sale,  beyond  the  amount  of  principal  and  interest  due 
on  the  second  mortgage  should  be  applied  in  payment  of 
the  first  mortgage  before  resorting  to  a  residue  of  the 
premises  for  that  purpose,  which  was  conveyed  absolutely. 
[KeUogg  y.  Rand^  11  Paige,  50.)  The  right  of  the  junior 
Incumbrancer  cannot  be  disturbed.  {Oill  v.  Lyoiu  1  Johns. 
Ch.  447 ;  Clowes  v.  Dickerson^  5  id.  235 ;  9  Cow.  403 ; 
Jcmies  V.  Iluhhard^  1  Paige,  228 ;  Oaverneup  v.  Lynch^ 
2  id.  300 ;  Jefiikins  v.  Freyer^  4  id.  47 ;  Guion  v.  Knapp^ 
6  id.  35;  Sked  v.  Spraker^  8  id.  182;  Patty  v.  Pease, 
8  id.  277 ;  Schryver  v.  TeUer,  9  id.  173  ;  Kellogg  v.  Ra/nd, 
11  id.  59 ;  N.  T.  L.  I.  cfe  T,  Co.  v.  Cutler,  3  Sandf. 
Ch.  176  ;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151 ;  Fergvsoii 
V.  Kimball,  3  id.  616 ;  Z.  Co,  v.  Bell,  22  Barb.  54 ;  Hop- 
kins V.  WoUy,  81  N.  Y.  84.)  The  direction  as  to  the 
order  of  sale  in  the  decree  did  not  affect  the  rights  of  the 
junior  lienors  to  the  surplus,  and  was  not  intended  to.  It  can- 
not affect  the  equities  of  the  lienors  as  between  themselves ; 
and  where  the  whole  premises  are  sold,  it  makes  no  difference 
in  what  order  the  parcels  are  sold.  The  proceeds  will  go  into 
court  as  a  common  fund,  and  the  junior  liens  paid  in  the  order 
of  their  priority.  {Snyder  v.  St-afford,  11  Paige,  78;  Oppen- 
hevmer  v.  Walk&f\  3  Hun,  33.)  So  jealous  is  the  court  in  pro- 
tecting the  rights  of  the  junior  lienors  that  it  will  order  the 
sale  of  more  lots  than  sufficient  to  pay  judgment,  even  after 
the  sale,  under  the  decree,  of  sufficient  to  pay  same,  if  the 
interest  of  the  junior  lienors  demand  it.  {Lrvingstati  v.  Mil- 
drum,  19  N.  Y.  442.)     Wliere  a  defendant  has  paid  more  than 
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hie  proportion  ol  a  prior  lien,  he  will  be  deemed  subrogated 
to  the  plaintiffs  rights,  and  awarded  satisfaction  out  of  the 
surplus.  {C/ieesbrouffh  v.  If!/ lard,  1  Johns.  Ch.  412.)  The 
rights  of  the  junior  incumbrancers  in  the  order  of  their 
priority,  according  to  the  principles  above  stated,  will  always 
be  enforced  in  a  court  of  equity,  and  are  recognized  as  a  rule 
of  property,  in  the  courts  of  the  United  States.  {Ortu's  v. 
Powell,  98  U.  S.  176 ;  Thcyrnas  v.  J/.  31.  Co,,  43  Hun,  487.) 
These  principles  of  distribution  have  l)een  recognized  and 
followed  in  recent  cases  in  the  Court  of  Appeals.  {0.  N, 
BanJc  \\  Moore^  112  K".  Y.  543;  Andrews  v.  O^Mahoiiey^ 
Id.  567.) 

Vin.  B,  Putney  for  respondent  Currier.  The  several 
mortgagees  should  participate  in  the  said  surplus  in  the  order 
of  their  respective  priorities,  as  to  the  times  when  their  said 
several  mortgages  were  made.  {Ingalh  v.  Morgan,  10  N.  Y. 
178 ;  James  v.  JTuhhard,  1  Paige,  228 ;  Governenr  v.  Lynch, 
2  id.  300 ;  Guum  v.  Knapp,  6  id.  35 ;  8chreyver  v.  Teller, 
9  id.  173 ;  Stuyvesant  v.  Hall,  2  Barb.  Ch.  151 ;  Lafarge  Co, 
V.  Bell,  22  Barlx  54 ;  Barnes  v.  Mott,  64  N.  Y.  397,  402.) 
The  entire  plot  having  had  to  be  sold,  any  surplus  that  arose, 
arose  not  solely  from  the  sale  of  lot  No.  8,  but  is  to  be 
regarded  as  the  surplus  arising  from  the  sale  of  the  entire 
]>lot,  and  constituting  a  common  fund  for  the  benefit  of  all 
lienors  upon  the  entire  plot  or  parcels  thereof,  without  regard 
to  the  specific  liens  on  lot  No.  8.  (Thomas  on  Mort.  §§  964, 
965 ;  Snyder  v.  Stafford,  11  Paige,  71 ;  Van  Slyke  v.  Van 
Loan,  26  Hun,  344,  347.)  There  is  no  destruction  of  the 
effect  of  the  recording  acts  as  to  notice  by  reason  of  the  appli- 
cation of  the  surplus  to  the  payment  of  the  several  mortgages 
in  the  order  of  their  respective  priorities.  {Stuyvesant  v. 
HoM,  2  Barb.  Ch.  151.) 

Gray,  J.  The  appellants  are  interested  in  the  disposition 
of  some  surplus  moneys,  arising  upon  a  sale  under  a  decree  in 
foreclosure  in  this  action. 
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The  question  is,  whether  the  General  Term,  in  reversing  an 
order  foi  distribution  made  at  Special  Term,  and  in  directing 
distribution  according  to  the  priorities  of  the  various  junior 
mortgages  in  point  of  date  as  liens,  have  violated  those  equit- 
able principles  by  which  these  mattere  are  guided  to  the 
justest  result.  I  am  inclined  to  hold  that  the  opinion  of  the 
General  Term  states  correctly  the  general  nile  for  the  deter- 
mination of  the  ecjuities  of  junior  incumbrancers  in  such  cases. 
The  mortgage  foreclosed  covered  all  of  eiglit  lots  of  land  in 
the  city  of  New  York,  and  was  second  to  another  mortgage, 
of  like  extent  of  lien.  The  first  mortgagee  was  made  a  party 
to  this  action  and  payment  of  the  first  mortgage  debt  was 
adjudged  to  be  made  from  the  proceeds  of  the  foreclosure 
sale.  After  satisfying  the  terms  of  the  decree,  the  surplus  in 
question  remained.  The  appellants  and  the  respondents,  with 
other  parties,  held  mortgages  affecting  in  whole,  or  in  part^ 
these  eight  lots ;  which  were  subsequent  to  the  mortgage  fore- 
closed and  which  were  made  and  took  effect  at  different  dates. 

The  decree  of  sale  provided  for  a  sale  in  separate  parcels,  in 
the  inverse  order  of  their  alienation ;  that  is  to  say,  of  the 
giving  of  mortgages  upon  them.  The  reason  of  this  direction 
was,  that  by  such  a  sale  more  might  be  realized  than  by  sale 
in  block  ;  and  upon  this  mode  of  sale  tlie  junior  incumbrancers 
had  insisted.  They  were  parties  to  the  action,  and  such  a 
provision,  we  may  assume,  was  for  their  general  benefit  and 
protection.  The  General  Term  decided  that  the  principle 
upon  which  the  equities  of  the  parties  ought  to  be  determined 
was,  that  the  portions  of  the  mortgaged  premises  first  aliened 
should  be  the  last  to  be  sold  to  pay  the  mortgage  debt.  They 
held  that  the  effect  of  alienation  of  lands  by  mortgage  is  to 
postpone  the  application  of  the  property  covered  to  the  pay- 
ment of  the  general  mortgage  debt,  only  to  the  extent  of  the 
amount  secured  by  the  junior  mortgage. 

It  was  supposed,  at  the  Special  Tenn,  that  the  decree,  in 
directing  this  sale  in  the  inverse  order  of  alienation,  by  separate 
parcels,  had  settled  the  relative  rights  and  equities  of  the  parties ; 
but  I  think  the  learned  justice  fell  into  error  in  this  assumption. 
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The  whole  premises  were  liable  for  the  debts  of  the  tirst  and 
second  mortgages,  and,  if  the  sale  sliould  be  by  separate  parcels, 
that  would  be  because  the  court  was  vsatisfied  that  in  so  ordering 
the  rights  of  parties  would  be  better  protected.  The  decree  did 
not  and  could  not  settle  any  question  as-  to  tlie  relative  priorities 
and  equities  of  the  subsequent  incumbrancers.  To  warrant  such 
a  clause  in  the  decree,  it  would  have  been  necessary  to  have 
raised  some  issue  in  the  pleadings  and  proceedings  prior  to 
decree,  upon  which  the  judgment  of  the  court  might  be  passed. 
When  a  surplus  arises  upon  a  foreclosure  sale,  the  question 
may  then  come  before  the  court  as  to  the  several  and  relative 
rights  of  subsequent  lienors  to  share  in  its  distribution,  and 
that  can  be  competently  determined  upon  equitable  principles 
in  a  special  proceeding,  as  in  this  case.  The  learned  justice  at 
Special  Term  also  thought  that  such  a  sale  by  separate  parcels 
wiped  out  the  specific  mortgage  debts  upon  each  particular 
lot,  as  it  was  sold  towards  the  satisfaction  of  the  decree.  This 
would,  however,  be  a. violation  of  equitable  principles.  Each 
lot  covered  by  the  several  mortgages  foreclosed  was  liable  in 
equity  to  contribute  to  tlie  payment  of  the  debt  represented 
thereby  and,  in  the  case  supposed  by  the  learned  justice  at 
Special  Term,  of  the  sale  stopping  short  at  the  seventh  lot, 
because  of  a  sufficient  realization  at  tliat  point,  the  eighth  lot 
would  not  have  remained  solely  liable  to  the  specific  liens  of 
the  junior  mortgages  covering  it.  The  equity  in  that  remain- 
ing lot  would  have  been  subject  to  the  claims  of  other  incum- 
brancers of  the  lands  sold,  which  were  prior  in  point  of  time. 
As  such  an  order  of  sale  was  for  the  very  benefit  of  the  junior 
incumbrancers,  who  were  made  parties  to  the  action,  equity 
would  not  tolerate  that  their  relative  rights  and  equities  should 
be  so  interfered  with,  as  to  permit  so  great  an  injustice  and 
such  an  inequality  of  rights  to  be  worked  out.  And,  ratlier 
than  that  should  result,  a  sale  of  the  remaining  lot  would  have 
been  directed,  that  its  proceeds  might  be  disposed  of  as  equity 
might  require. 

Now  here  the  sale  of  the  last  lot  produced  the  surplus  for  dis- 
tribution.    The  whole  proceeds  of  sale  fonned  a  common  fund,. 
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to  be  applied,  first  to  the  payment  of  the  first  and  second  raortr 
gage  debts,  and  then  the  surplus  became,  obviously,  as  it  seems 
to  my  mind,  subject  to  the  claims  of  lienore  upon  the  lands 
which  had  been  sold,  and  applicable  to  those  claims  in  the 
order  of  their  priority ;  subject,  of  course,  to  the  limitation 
that  no  greater  amount  should  be  paid  in  discharge  of  the  lien 
on  any  lot  than  was  realized  for  the  lot  at  the  sale.  It  is  clear 
enough,  that  in  such  a  sale,  by  separate  parcels  instead  of  in 
block,  each  parcel,  as  it  M-ent  to  discliarge  the  general  mort- 
gage, contributed  to  relieve  the  last  lot  from  that  lien.  If, 
therefore,  through  the  sale,  a  surplus  arose,  it  cannot  l)e 
regarded  as  constituting  a  specific  fund,  subject  to  the  specific 
liens  upon  the  last  lot,  but,  under  equitable  rules  in  the  mar- 
shalling of  the  debtor's  assets,  as  a  common  fund  distributable 
to  all  of  the  lienors  upon  the  lands  sold,  in  the  order  of  the 
dates  when  their  mortgages  became  liens  upon  the  debtors' 
property.  The  lien  of  eacli  junior  incumbrancer,  which  had 
been  affixed  to  the  land  sold  to  discharge  the  general  lien  of 
the  mortgage  foreclosed,  would,  it  seems  to  me,  equitably  attach 
to  the  fund  resulting  from  the  sale  of  the  lands,  in  the  order 
in  which  the  lien  had  been  originally  created.  Upon  such  a 
sale  as  this,  when  a  surplus  arises  as  the  final  result,  the  liens 
would,  in  equity,  be  transferred  from  the  land  sold  to  the  ulti- 
mate fund  arising,  and,  naturally,  in  the  order  of  their  prior- 
ity as  such. 

I  think,  for  the  reasons  stated  in  the  General  Term  opinion, 
as  well  as  for  those  here  briefly  given,  the  order  of  the  General 
Term  was  right  and  should  be  affirmed  with  costs. 

All  concur. 

Order  affirmed. 
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The  People  ex  rel.  Hogan,  Appellant  v.  Stephen  B.  Fbench    US  mo 
et  al.,  as  Police  Commissioners  of  the  City  of  New  Tork^ 
Respondents. 

The  relator,  a  member  of  the  police  force  of  the  city  of  New  York,  was 
dismissed  therefrom  upon  a  charge  of  "conduct  unbecoming  an  officer;" 
the  specification  was,  that  at  a  named  date  and  place,  he  was  so 
much  under  the  influence  of  liquor  as  to  be  unfit  for  duty.  It  appeared 
that  the  relator  had  served  on  the  police  force  fifteen  years,  during 
which  time  his  record  had  been  in  every  way  excellent  and  he  had 
drank  no  intoxicating  liquor.  On  the  occasion  in  question  he  had  been 
on  duty  during  a  strike  of  street-car  drivers,  who  resisted  the  run- 
ning of  the  cars.  For  five  days  he  was  continuously  employed  in 
guarding  the  cars  and  repelling  attacks  upon  them.  On  the  morning 
of  the  fifth  day,  which  was  severely  cold,  he  was  ordered  out  without 
opportunity  to  get  his  breakfast  and  detailed  to  guard  moving  cars; 
he  rode  upon  the  front  platforms  of  such  cars  until  the  middle  of  the 
afternoon,  when  he  became  faint  and  ill.  Upon  reporting  his  illness  to 
the  sergetot,  the  latter  took  him  off  the  cars  and  advised  him  to  report 
sick,  but  the  relator  persisted  in  remaining  on  duty.  Later  he  took  one 
drink  of  brandy  and  peppermint  to  relieve  his  illness  and  the  surgeon 
who  saw  him  at  eight  o'clock  testified  that  his  breath  smelled  slightly 
of  liquor;  that  he  could  walk  steadily,  and  talk  coherently,  his  speech 
being  a  little  thick;  that  in  his  opinion  he  had  been  drinking,  but  was 
not  then  intoxicated.  The  relator  was  on  these  facts  dismissed  from 
the  force.  Held  (Ruger,  Ch.  J.  and  Gray,  J.  dissenting),  that  the  dismis- 
sal was  error;  that  the  evidence  failed  to  show  any  breach  of  discipline 
by  the  relator,  or  conduct  unbecoming  an  ofllcer;  and  that,  therefore, 
as  the  facts  admitted  of  no  inference  of  guilt,  of  conscious  breach  of 
discipline  or  violation  of  rule,  the  case  presented  a  question  of  law 
reviewable  by  the  General  Term  on  certiorari,  and  also  reviewable  here. 

People  ex  rel,  v.  French  (110  N.  Y.  494)  distinguished. 

(Argued  February  24,  1890;  decided  March  11,  1890. 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1889,  which  affirmed  the  decision  of  defendant, 
as  the  board  of  police  commissioners  of  the  fcity  of  New  York, 
in  proceeding  against  the  relator,  a  member  of  the  police  force,, 
by  which  decision  he  was  discharged  from  the  force. 

The  nature  of  the  charge  against  the  relator  and  the  material 
facts  are  stated  in  the  opinion. 
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Joh?i  J/.  Tleniey  for  appellant.  This  court  has  power  to 
review  the  judgment  of  the  General  Tenn  in  the  case  at  l>ar. 
(Code  Civ.  Pro.  §  2140 ;  Rumell  v.  Conn.,  20  N.  Y.  81 ;  Tracy 
V.  Altinyei\  46  id.  598 ;  Foote  v.  PeopU,  59  id.  321 ;  People 
e,c  rel.  v.  Comrs.,  106  id.  64 ;  People  ex  rel,  v.  Comrs.,  Id. 
653 ;  People  ex  reL  v.  Fire  Comrs.,  96  id.  672  ;  People  ex  reL 
V.  Fire  Conirs.^  100  id.  82.)  The  court  below  erred  in  finding 
that  it  had  no  power  to  redress  the  wrong  inflicted  upon  the 
relator,  after  finding  that  there  was  no  evidence  contained  in 
the  record,  which  in  the  slightest  degree  justified  it.  {People 
V.  Comrs,,  52  How.  Pr.  289 ;  C^ode  Civ.  Pro.  §§  2137,  2138, 
2140 ;  People  v.  Comrs.,  106  N.  Y.  64.)  The  rektor  having 
reported  sick  to  his  coniinanding  officer,  as  required  by  rule 
121  of  the  police  department,  had  a  right  to  be  relieved  from 
duty,  and  not  having  been  so  relieved,  was  justified  in  using 
such  reunedial  agents  as  were  necessary  to  help  him.  (Laws  of 
1882,  chap.  410,  §  250.) 

D.  J.  Dean  for  respondents.  The  requisites  of  jurisdiction 
existed  and  the  proceedings  were  regular.  (Laws  of  1882, 
<;hap.  410,  §  272 ;  People  ex  rel  v.  Bd.  of  Police,  99  N.  Y. 
676.)  The  judgment  of  the  board  of  police  is  sought  to  be 
reversed  upon  the  ground  of  its  alleged  injustice  to  relator, 
but  as  there  is  suflScient  evidence  to  sustain  the  determination 
this  court  cannot  interfere.  {People  ex  rel,  v.  Fire  Cainrs., 
32  K  Y.  358;  People  ex  rel,  v.  Fire  Comrs.,  96  id.  644; 
People  ex  rel,  v.  Bd.  of  Police^  93  id.  79, 101  ;  People  ex  rel. 
V.  French^  110  id.  494.)  The  truth  and  adequacy  of  the  excuse 
offered  by  the  relator  in  palliation  of  his  intoxication,  are  for 
the  board  of  police  to  pass  upon,  and  its  judgment  is  eonclus* 
ive.  {People  ex  rel.  v.  French^  102  N.  Y.  724 ;  People  e^.r  reL 
V.  French,  110  id.  494.) 

Finch,  J.  I  am  unable  to  resist  the  conviction  that,  upon 
the  record  returned  to  us  in  this  case,  the  charge  against  the 
relator  was  wholly  and  essentially  unproved,  and  that  he  was 
guilty  of  no  offense  whatever.     The  charge  was  "conduct 
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unl)ecoming  an  officer,"  and  the  specification  that  at  a  named 
date  and  place  he  was  so  much  under  the  influence  ol  liquor 
as  to  be  unfit  for  duty.  The  facts  established  were  that  he 
had  been  upon  the  force  for  upwards  of  fifteen  years,  and  that 
during  all  that  period  his  record  had  been  a  very  excellent  one, 
the  sergeant  under  whose  command  he  had  served  saying, 
upon  the  hearing,  and  expressing  the  greatest  pleasure  m  mak- 
ing the  declaration,  that  he  was  a  first-class  officer.  For  fifteen 
years  he  had  drank  no  intoxicating  liquor,  so  that  there  was 
about  him  no  taint  of  evil  Iiabit  to  suggest  a  possible  yielding 
to  temptation.  If  the  fact  be  deemed  somewhat  remarkable, 
it  is  significant  that  nothing  to  the  contrary'  was  found  in  the 
record  of  his  service,  and  the  sergeant,  who  must  have  known 
him  thoroughly  and  well,  vouched  for  his  truthfulness  by  say- 
ing that  he  thought  his  statements  were  correct  in  every  par- 
ticular. The  relator  was  on  duty  during  the  railroad  strike  in 
the  early  days  of  the  year  of  1889,  when  nearly  all  the  street- 
care  in  the  city  were  abandoned  by  their  drivers,  and  their 
movement  resisted.  For  five  days  he  had  been  continuously 
employed  in  guarding  the  cars  and  repelling  angi'y  and  danger- 
ous attacks  upon  them.  On  the  morning  of  the  fifth  day, 
which  was  Feverely  cold,  he  was  ordered  to  the  Sixtli  Avenue 
Railroad  station  without  opportunity  to  get  his  breakfast,  and 
was  detailed  to  guard  the  moving  cars,  upon  the  front  plat- 
forms of  which  he  rode  up  and  down  until  the  middle  of  the 
afternoon,  when  he  became  faint  and  ill.  He  reported  Ids 
sickness  to  Sergeant  Norton,  who  says  lie  took  him  off  the  cars 
and  advised  him  to  report  sick,  but  relator  said  that  in  view  of 
the  trouble  he  thought  it  would  be  mean  to  do  so,  and  per- 
sisted in  staying  on  duty.  Later  he  took  one  drink  of  brandy 
and  peppermint  to  relieve  lii«  illness,  and,  not  being  accus- 
tomed to  it,  some  degree  of  intoxication  followed.  The  surgeon 
saw  him  at  eight  o'clock  and  says  "  his  breath  smelled  slightly 
of  liquor ;  he  could  walk  steadily  and  talk  coherently ;  his 
speech  was  a  little  thick ;  I  was  of  the  opinion  that  he  had 
been  drinking ;  he  was  not  intoxicated  at  the  time."  The 
sergeant  says  he  ix^ported  sick  after  the  strike  was  over.     On 
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this  state  of  facts  he  was  dismissed  from  the  force,  and  the 
question  raised  is  whether  they  furnished  any  evidence  of 
breach  of  discipline  or  violation  of  the  rules  of  the  department. 
The  General  Term,  with  undisguised  reluctance,  affirmed 
the   order  upon   flie   authority   of  our   decision   in   People 
ex  rel.  v.  French  (110  N.  Y.  494).     I  think  that  they  mis- 
understood its  scope  and  meaning,  and  viewed  it  as  establish- 
ing a  rigid  and  arbitrary  rule  which  left  the  action  of  tlie 
police  commissioners  practically  witLout  .j-estraint.     To  that 
decision  we  shall  steadily  adhere.     Its  conclusion  we  do  not 
desire  to  change,  and  its  doctrine,  which  we  then  approved, 
seems  to  us  still  entirely  correct  and  sound.     That  doctrine  wa8 
that  where  there  was  any  evidence  of  the  offense  charged,  or  the 
facts  admitted  of  any  inference  of  guilt,  we  should  follow  the 
conclusion  of  the  commissioners  in  view   of   their  peculiar 
responsibilities  and  their  larger  opportunities  of  arriving  accu- 
rately at  the  truth.     Upon  the  facts  in  that  case  an  inference 
of  guilt,  of  a  breach  of  discipline  and  conscious  and  voluntary 
violation  of  the  rules,  was   not   only   possible,  but   entirely 
natural  and  just.     The  proof  showed  that  the  officer  was  so 
badly  intoxicated,  so  utterly  under  the  influence  of  liquor,  as 
to  throw  grave  doubt  upon  his  statement  that  his  condition 
was  due  to  the  single  drink  of  brandy  and  ginger  given  him 
by  a  third  person,  and  to  indicate  that  the  sickness  of  which 
he  then  complained  was  a  pretense  to  hide  an  existing  intoxi- 
cation.    Conscious  of  the  lameness  of  that  explanation,  the 
relator  in  that  case  claimed  that  he  had  previously  taken  two 
doses  of  bromide  of  potassium  and  ammonia,  but  evidence  was 
given  showing  that  the  consequent  medicinal  effect  would  not 
explain,  or  help  to  explain,  the  condition  of  gross  and  palpa- 
ble intoxication  wliich  existed.     On  such  a  state  of  facts  the 
excuse  of  sickness  and  of  brandy  taken  as  a  medicine  —  always 
suspicious  and  doubtful  unless  under  the  clearest  and  strongest 
proof  —  became  little  more  than  a  pretense.     The  inference  ot 
guilt  was  at  least  a  possible  one,  and  we  declined  to  interfere 
with  it.     And  so,  in  this  case,  if  a  similar  inference  is  at  all 
possible,  if  a  reasonable  man  can  reasonably  infer  a  conscious 
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breach  of  discipline  or  violation  of  rule  from  any  or  all  the 
facts,  then  we  must  hold  the  conviction  to  have  been  justified ; 
but  if  such  an  inference  is  not  possible,  if  there  is  no  shadow 
of  justification  for  it,  the  case  presents  a  pure  question  of  law^ 
a  judgment  rendered  without  any  evidence  to  support  it,  which 
always  requires  at  our  hands  a  reversal. 

Let  us  recur  then  to  the  facts.  An  oflicer  who  had  served 
on  the  force  for  fifteen  years,  with  a  record  and  re23utatioii 
every  way  excellent,  who,  during  that  long  period  had  never 
once  drank  intoxicating  liquor  and  whose  truthfulness  his 
connnanding  oflicer  does  not  hesitate  to  aflirm,  is  engaged,  for 
five  days,  in  a  struggle  with  strikers  who  are  striving,  often 
with  violence,  to  prevent  the  running  of  the  street-cars.  On 
the  morning  of  the  fifth  day,  tlirough  the  severe  cold  of  tlie 
Avinter  and  without  opportunity  for  breakfast,  he  is  sent  to 
liis  diflicult  and  perilous  work.  Between  the  hours  of  three 
and  four  o'clock  in  the  afternoon  he  becomes  faint  and  ill. 
Exhaustion  and  cold  and  lack  of  customary  food  produce  their 
natural  result.  He  complains  of  illness  to  his  sergeant.  Tlte 
latter,  who  has  seen  and  watched  him,  feels  no  doul)t  of  the 
fact  and  takes  him  ofl:  the  cars  and  advises  him  to  report  sick. 
That  meant  an  abandonment  of  the  relator's  duty  in  an  hour 
of  great  peril.  He  declines  to  do  so.  He  determines  to  con- 
tinue on  duty  and  stand  up  to  his  work,  in  spite  of  weakness- 
and  suffering.  At  4.20  in  the  afternoon  he  is  perfectly  sober, 
but  soon  after  he  takes  one  drink  of  brandy  and  peppermint 
and  it  overcomes  him.  At  5.30  he  appears  to  be  and  is  some- 
what under  the  infiuence  of  liquor  and  is  taken  to  the  station- 
house.  At  eight  o'clock,  when  examined  by  the  surgeon,  he 
is  not  intoxicated.  Sunmiing  it  all  up,  it  comes  to  this :  An 
oflicer  on  duty  when  the  service  is  necessary  and  perilous, 
takes  brandy  and  peppermint  in  a  single  instance,  ajs  a  medi- 
cine to  palliate  suffering  and  enable  him  to  continue  in  the 
performance  of  his  duty.  Unfortunately  it  produces  a  tem- 
porary intoxication  and  fails  as  a  remedy.  Is  that  intoxication 
a  breach  of  discipline  and  a  violation  of  the  rules  ?  Clearly  it 
is  not,  if  that  is  the  truth  about  it.  Can  anybody  say,  with  a 
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grain  of  justice  in  saying  so,  that  this  was  "  conduct  unbe- 
coming an  officer?"  That  was  the  charge  formally  presented, 
and  it  requires  us  to  consider  the  nature  and  quality  of  Jiisact, 
the  purpose  and  aim  of  what  he  did,  the  character  of  his  con- 
duct. Tliat  conduct  was  not  unbecoming  an  officer.  What 
he  consciously  did,  what  he  meant  to  do,  what  he  tried  to 
accomplish  and  thought  he  could,  was  to  brace  his  exhaustion 
and  weakness  with  a  temporary  stimulant  so  as  to  enable  him 
to  continue  in  the  performance  of  his  duty.  lie  took  it  only 
and  solely  as  a  medicine  and  for  its  useful  effect.  If  there 
was  the  least  ground  for  doubting  that,  I  should  vote  for  liis 
removal.  Unfortunately  he  misjudged.  Consequences  came 
which  he  did  not  anticipate  and  the  reverse  of  what  he 
expected,  and,  while  his  conduct  wajs  riglit,  he  is  punislied  for 
such  unexpected  consequences.  It  is  said  that  he  pleaded 
guilty.  That  is  not  true  in  any  just  or  reasonable  sense.  He 
did  admit  that  while  on  duty  he  was  under  the  influence  of 
liquor.  That  is  all  he  admitted,  and  he  did  so  in  connection 
with  other  facts  which  amounted,  not  to  a  plea  of  guilty,  but 
to  an  assertion  of  innocence.  And  so  the  charge  against  him 
was  wholly  unproved.  There  was  not  the  least  evidence  to 
sustain  it.  If  I  could  see  in  his  past  habits,  in  his  official  record, 
in  the  circumstances  detailed  or  surrounding  his  alleged  offense, 
the  slightest  ground  for  an  inference  that  he  was  not  really 
and  truly  ill,  that  lie  took  the  brandy  as  a  drink  and  not  as  a 
medicinal  stimulus,  that  he  sought  his  own  pleasure  and  not 
strength  to  perfonn  his  duty,  that  he  acted  recklessly  and 
without  reasonable  motive,  I  should  be  prompt  to  uphold  the 
decision  of  the  commissionei's.  Almost  invariably  sickness  is 
made  the  excuse  for  intoxication.  It  is  right  to  suspect  it,  to 
challenge  it  severely,  to  reject  it  almost  uniformly.  But 
when,  beyond  any  question  or  doubt,  it  is  the  truth,  and  the 
<lose  of  brandy  has  been  resorted  to  in  a  sudden  emergency, 
from  a  commendable  motive,  and  with  a  reasonable  expecta- 
tion that  it  will  sustain  the  failing  ability  to  perfonn  duty, 
there  is  no  breach  of  discipline,  there  is  no  conduct  unl>e- 
•<'oming  an  officer,  and  it  does  not  become  such  1>ecause  a 
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partial  intoxication  supervenes  which  no  one  could  reasonably 
have  anticipated.  These  views  lead  to  a  reversal  of  the  order. 
The  order  of  the  General  Term  and  of  the  commissioners 
should  be  reversed,  with  costs  in  this  court  and  the  Supreme 
Court. 

Gray,  J.  (dissenting).  I  must  express  my  dissent  from  the 
views  which  lead  my  a^^sociates  to  a  reversal  of  this  order. 

The  facts  in  the  record  seem  to  furnish  a  strong  appeal  to 
the  sympathies  in  behalf  of  the  appellant,  and  to  indicate  that 
his  was  an  extremely  severe  punishment ;  but,  with  the  degree 
of  the  punishment  and  the  exculpatory  circumstances  of  the 
appellant's  case,  the  appellate  tribunal  has  no  po^'er  to  deal. 
The  police  commissioners  might  well  have  considered  the  good 
record  of  the  accused,  and  the  mitigating  circumstances  under 
which  his  offense  occurred.  But  this  case  is  indistinguishable 
from  that  of  People  ex  rel.  v.  French  (110  !N.  Y.  494),  where 
we  imanimotisly  agreed  upon  the  rule  of  law  in  such  cases. 
The  rule  was  salutary  and  sound  and,  in  my  opinion,  to  reverse 
the  order  in  this  case  is  to  introduce  an  inconsistency  in  our 
rulings,  which  will  impair  the  force  and  good  effect  of  that  rule. 

As  a  record,  the  Matiterson  Case  was  even  less  strong  than 
this  for  the  application  of  the  rule.  There  the  accused  pleaded 
not  guilty.  Here  the  offense  charged  was  that  the  officer  was 
so  much  under  tlie  influence  of  liquor  as  to  be  unfit  for  duty. 
Upon  the  trial  tlie  intoxication  was  admitted  by  the  accused 
and  was  independently  proved.  The  trial  before  the  commis- 
sioners was  conducted  with  an  evident  bias  in  favor  of  the 
officer,  from  his  previous  record.  He  was  told  to  plead  to  the 
charge  one  way  or  the  other,  and  then  said,  "  it  is  true."  The 
sergeant  said  there  was  no  doubt  in  his  mind  that  the  accused 
was  under  the  influence  of  liquor,  and  the  roundsman  testified 
to  the  same  thing.  Under  rule  193  of  the  police  force  "any 
member  of  the  police  force  may  be  punished  by  the  board  of 
I)olice,  in  their  di8c»retion,  *  *  *  by  dismissal  from  the 
force  on  conviction  of  *  *  *  intoxication  *  *  *." 
That  punishment  the  board  decided  to,  and  did,  impose. 

It  is  impossible  to  say  that  there  was  not  evidence  here,  upon 
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wliicli  tlie  commissioners  acted.  It  is  said  that  the  plea  of  the 
accused  may  be  disregarded  as  an  admission,  and  that  the  evi- 
dence does  not  amount  to  proof  of  conduct  unl>ecoming  an 
officer ;  but,  certainly,  with,  or  without,  his  plea,  it  was  testified 
that  he  was  imder  the  influence  of  liquor ;  wliich  is  the  precise 
oifense  which  the  rule  specifies  as  warranting  the  commission- 
ers to  exercise  their  discretion,  in  the  imposition  of  the  punish- 
ments prescribed.  It  does  seem  to  me  that  we  cannot  rearrange 
and  weigh  and  explain  away  evidence  to  relieve  against  what 
we  may  deem  an  unmerited  sentence,  withouf  arrogating  to 
ourselves  new  functions  and  powers  an  a  tribunal.  This  court 
should  not  review  the  determination  of  the  court  Inflow,  except 
when  the  record  presents  some  question  of  law.  Xo  such 
question  arises  here.  The  evidence  is  net  even  conflicting  as 
to  the  officer's  having  been  affected  by  liquor.  It  only  raised 
a  fair  question  as  to  whether  the  conceded  and  proved  offender 
should  l)e  dealt  with  severely. 

In  the  Mastemori  Case^  the  accused  officer  attempted  to 
escape  the  consequences  of  the  proof  of  his  intoxication,  by 
showing  that  his  physical  ailment  was  the  cause  of  taking  the 
liquor.  Ruger,  ('h.  J.,  delivered  the  opinion  of  the  court,  in 
which  we  all  concurred,  and  said :  "  Whetlier  imder  special 
circumstances  a  particular  officer  is  excusable  for  having  volun- 
tarily rendered  himself  unfit  for  duty,  or  violated  police  regu- 
lations, depends  so  much  upon  the  personal  knowledge  and 
experience  of  the  commissioners  and  the  consideration  by  them 
of  individual  character,  the  general  moral  condition  and  disci- 
pline of  the  force,  and  other  facts  peculiarly  within  their 
knowledge,  that  an  attempted  review  of  their  action  by  an 
appellate  tribunal  would  proceed  in  a  great  measure  in  igno- 
rance of  the  facts  upon  which  it  was  predicated.  *  *  * 
We  are,  therefore,  of  the  opinion  that  this  question  was  exclu- 
sively for  the  consideration  of  the  commissioners,  and  that  the 
appellate  court  had  no  authority  to  review  the  exercise  of 
their  discretion  on  the  subject."  And  before  that,  this  court 
liad  held,  in  People  ex  rel,  v.  Fire  Commissioners  (82  N.  Y. 
358),  that  "  we  are  not  to  inquire  into  the  merits  of  the  decision, 
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or  the  justness  of  the  penalty  imposed.  We  can  only  look  far 
enougli  to  see  that  some  violation  of  duty,  some  incompetency, 
or  negligence,  was  charged  against  the  relator  and  evidence 
given  tending  to  establish  its  existence." 

There  was  no  d6ubt  here  about  the  fact  of  intoxication.  The 
only  doubt  which  exists  is,  whether,  under  the  attendant  circum- 
stances, the  penalty  mentioned  in  the  rule  ought  to  have  been 
inflicted.  But  what  has  the  appellate  tribunal  to  do  with  that  ? 
The  rule  was  one  which  was  within  the  power  of  the  police 
board  to  enact.    (Peojde  ex  rel.  v.  Police  Cwnrs.^  99  !N.  Y.  676.) 

It  was  the  law  of  the  case  and  conferred  a  discretionary 
power  upon  tlie  board  with  respect  to  the  punishment  of  a 
convicted  offender.  The  commissionei's  had  before  them  the 
accused  and  the  proofs.  They  knew  of  the  circumstances  sur- 
rounding his  act,  but  they  also  knew  the  officer,  and  still  they 
decided  to  impose  the  extreme  punishment.  We  cannot  say 
there  was  no  evidence  to  authorize  their  judgment  of  conviction ; 
only,  that  the  excuse  might  have  had  some  weight  with  them. 
But,  as  we  held  in  the  Ma^terscni  Case^  the  matter  of  the  excuse 
was  one  exclusivelv  for  the  consideration  of  the  commissioners. 

I  think  we  should  adhere  to  our  previous  ruling,  and  that  a 
reversal  of  this  order  will  tend  to  introduce  a  confusion  of 
authority,  which  will  promote  doubt  and  dissatisfaction  in  the 
force,  respecting  the  determination  of  their  governing  body, 
to  the  detriment  of  its  efficiencv.  To  reverse,  in  the  face  of 
the  former  niling,  is  to  invite  appeals  to  this  court  in  every  case 
where  a  member  of  the  force  of  a  department  of  a  municipal 
corporation  is  disciplined,  and  to  subject  the  detennination,  upon 
questions  of  fact  and  discretion,  to  the  judgment  of  this  court. 

I  think  every  consideration  of  policy  and  the  importance 
to  tlie  community  that  there  shall  be  a  uniform  rule,  with 
respect  to  the  review  of  these  cases  in  the  appellate  court, 
consistently  adhered  to,  demand  that  the  order  appealed  from 
should  be  affirmed. 

All  concur  with  Finch,  J.,  except  Rugkr,  Ch.  J.,  and  Gray, 
J.,  dissenting. 

Order  reversed. 
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The  People  ex  rel.  Patrick  McAleeh,  Appellant,  v,  Stephen 
B.  French  et  al.,  Police  Commissioners  of  New  York  City, 
Respondents. 

The  relator,  a  member  of  the  police  force  of  the  city  of  New  York,  was 
dismissed  from  the  force  for  intoxication.  It  appeared,  that  on  October 
fifteenth,  he  was  on  duty  until  five  o'clock  in  the  afternoon,  when  he 
went  home,  and  after  moving  his  furniture  to  another  house,  again  went 
on  duty,  and  during  the  night  came  home,  settled  his  house  and  went  to 
bed.  He  went  on  duty  at  eight  o'clock  the  next  morning,  and  just  before 
that  hour,  not  having  had  any  breakfast,  his  wife  procured  some  brandy, 
which,  as  she  alleged,  fearing  he  would  be  sick,  she  insisted  upon  his 
drinking.  After  doing  so,  he  went  upon  duty,  and  while  at  his  post, 
between  twelve  and  one  o'clock,  his  wife,  still  fearing  he  would  be  sick, 
took  him  more  brandy  whicli  he  drank.  About  half  past  one.  he  went 
to  the  station-house,  fell  down  on  the  floor  and  was  found  there  intoxi- 
cated. It  did  not  appear  tJiat  he  had  been  advised  by  any  physician  to 
take  the  brandy  for  any  ailment,  or  that  he  had  imy  physical  ailment, 
except  he  testified  that  he  was  sometimes  dizzy-headed.  It  appeared 
that  the  relator  had  been  on  the  force  many  years  and  had  always  before 
been  a  sober  and  faithful  officer.  Bdd,  that  the  evidence  was  sufficient 
to  sustain  the  charge  and  to  authorize  the  inference  that  the  intoxication 
was  voluntary  and  blamable;  that  the  fact  that  relator's  wife  advised 
him  to  drink  the  brandy  did  not  relieve  him  from  responsibility;  and 
that  the  exercise  of  discretion  by  the  commissioners,  as  to  the  extent  of 
the  punishment,  was  not  reviewable  here. 

The  members  of  the  police  force  of  the  city  of  New  York  have  a  perma- 
nent tenure  of  office  and  cannot  be  dismissed  until  after  charges  have 
been  jjreferred,  examined,  heard  and  investigated,  as  provided  by  the 
statutes  and  the  rules  adopted  by  the  board  of  police  commissioners. 

It  seem^,  that  before  a  police  officer  can  be  dismissed  from  the  force  for 
intoxication,  it  must  be  shown  that  the  intoxication  was  of  such  a  char- 
acter as  made  it  an  offense  against  the  rules;  /.  f.,  that  it  was  conscious, 
voluntary,  blamable,  and  in  some  way  due  to  the  officer's  fault. 

In  the  absence  of  any  proof  or  explanation,  tlie  mere  fact  of  intoxication 
may  establish  the  offense. 

It  secTtis,  also,  that  in  determining  the  guilt  of  a  police  officer,  the  police 
commissioners  may  not  act  upon  their  own  knowledge,  the  charges  must 
be  tried  and  the  guilt  establi.shed  on  evidence;  but  in  inflicting  punish- 
ment, they  may  take  into  consideration  both  the  evidence  and  their 
knowledge  of  the  officer. 

It  setm^y  also,  that  under  the  provision  of  the  Code  of  Civil  Procedure 
(§  2140)  in  regard  to  the  questions  to  be  determined  upon  the  hearing  on 
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the  return  of  a  certiorari,  where  that  writ  is  issued  to  review  the  determi- 
nation of  the  police  commissioners,  the  Supreme  Court  may  inquire  not 
only  whether  there  was  any  competent  proof  of  all  the  facts  necessary  to 
be  proved,  in  order  to  authorize  the  making  of  the  determination,  but  it 
must  look  into  the  evidence,  and  if  it  finds  that  there  is  a  preponderance 
of  evidence  against  the  determination  of  the  commissioners,  it  has  the 
same  jurisdiction  to  reverse  the  determination  it  now  has  to  set  aside  the 
verdict  of  a  jury  as  against  the  weight  of  evidence. 
PeopU  ex  rel.  Hognn  v.  Fivnck  {ante,  p.  493),  distinguished. 

(Argued  February  24,  1890;  decided  March  11,  1890.) 

Appeal  from  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fii*Kt  judicial  department  made  July  9,  1889, 
which  affirmed  an  order  of  the  police  commiflfiioners  of  the 
city  of  Xew  York  dismissing  the  relator  from  the  police  force. 

The  nature  of  the  proceeding  and  the  material  facts  are 
stated  in  the  opinion. 

Edward  T,  Wood  for  appellant.  The  discretion  lodged  in 
the  board  of  police  to  remove  an  officer  from  the  force,  can 
only  be  exercised  in  a  fair  and  reasonable  way  upon  a  hearing 
of  all  tlie  facts.     (Laws  of  1882,  chap.  410,  §  272.) 

D.  J.  Dean,  for  respondents.  The  charge,  signed  by  the 
sergeant  commanding  and  by  the  surgeon,  was  in  compliance 
with  the  rules  of  the  department,  and  even  if  not,  the  objec- 
tion, not  having  been  taken  at  the  trial,  was  waived.  {Peojple 
eic  7rL  v.  Police  Camrn.^  93  N.  Y.  98.)  The  court  below 
was  right  in  affirming  the  determination  of  the  police  com- 
missioners upon  the  merits.  {People  ex  reJ,  v.  French^  110 
N.  Y.  494.)  It  being  discretionary  with  the  commissioner 
presiding  at  the  hearing  to  postpone  such  hearing  until  an 
opportunity  has  been  afforded  to  the  relator  to  call  additional 
witnesses,  the  exercise  of  that  discretion  adversely  to  the  relator 
cannot  be  interfered  with  by  the  court,  and  will  not  justify  a 
reversal  of  the  respondent's  determination.  {Leggett  v.  Boydy 
5  Wend.  376 ;  Anthony  v.  Smithy  5  Bosw.  509;  S,  M,  Co.  v. 
Wiggin,  14  N.  H.  441 ;  40  Am.  Dec.  203 ;  Taylor  v.  Com- 
inon  wealthy  77  Va.  695.)    The  requisites  of  jurisdiction  existed ;. 
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the  procedure  of  the  respondents  was  regular ;  the  punislunent 
inflicted  was  authorized  by  law,  and  the  court  cannot  interfere 
wnth  the  exercise  of  the  commissioners'  discretion  as  to  tlie 
amount  of  punishment  imposed.  (I^aws  of  1884,  chap.  180; 
Laws  of  1882,  chap.  410,  §§  250,  272 ;  Peoj)Ie  ex  rel  v.  J^i're 
Cmnrs.,  100  ]S\  Y.  83.) . 

Earl,  J.  The  members  of  the  police  force  of  the  city  of 
If  ew  York  have  a  permanent  tenure  of  office,  and  they  cannot 
be  dismissed  from  the  force  for  any  fault  or  misconduct  until 
after  charges  have  been  preferred  against  them  and  such 
charges  have  been  examined,  heard  and  investigated,  as  pro- 
vided in  the  statutes  and  the  rules  adopted  by  the  board  of 
police  commissioners.  The  following  is  one  of  tlie  rules 
adopted  by  that  board:  '*Any  member  of  the  police  force 
may  be  punished  by  the  board  of  police,  in  their  discretion, 
either  by.  reprimand,  forfeiture  and  withholding  pay,  not 
exceeding  thirty  days  for  any  one  offense,  or  ]>y  dismissal  from 
the  force  on  conviction  of  either  of  the  following  ofltenses, 
to-wit. "  Among  the  offenses  specified  are  intoxication,  neglect 
of  dutv  and  conduct  unbecoming  an  oflScer. 

We  are  dealing  in  this  case  with  the  offense  of  intoxication, 
as  that  was  the  charge  made  against  the  relator.  Before  a 
police  officer  can  be  dismis.>ed  from  the  force  for  intoxication, 
it  must  be  shown  that  the  intoxication  was  of  such  a  character 
as  to  be  an  offense  against  the  rules ;  that  it  was  conscious, 
voluntary,  blamable  and  in  some  way  due  to  his  fault.  In  the 
absence  of  any  other  proof,  or  of  any  exj^lanation,  the  mere 
fact  of  intoxication  might  establisli  the  offense,  because  it 
would  have  to  be  assumed  that  the  officer  voluntarily  brought 
himself  into  that  condition.  But  if  it  should  appear  that  the 
officer  was  by  force  compelled  to  drink  intoxicating  liquor ;  or 
that  he  had  taken  it  when  it  was  so  disguised  that  he  did  not 
know  its  character,  or  in  good  faith  when  it  was  prescribed  by 
a  physician  for  some  bodily  ailment,  and  that  thus  he  became 
intoxicated,  no  blame  would  attach  to  him,  he  would  be  guilty 
of  no  offense  and  would  In  no  way  be  in  fault ;  and  then  he 


1890.]      People  ex  rel.  McAleer  v,  French  et  al.  505 


Opinion  of  the  Court,  per  Earl,  J. 


could  not  be  convicted  or  dismissed  from  the  force  on  account 
of  sncli  intoxication.  In  People  e,v  rel.  Master  son  v.  French 
(110  X.  Y.  494),  we  held  that  upon  the  undisputed  evi- 
dence the  relator  was  guilty  of  the  intoxication  charged, 
that  It  was  voluntary,  and  that  he  was  in  fault,  and  to 
blame  for  it,  that  the  extent  of  the  punishment  for  it  rested 
in  the  discretion  of  the  police  commissioners,  and  that  the 
Supreme  Court  had  no  jurisdiction  to  interfere  with  their 
detennination  as  to  that.  We,  therefore,  reversed  tlie  decision 
of  the  Supreme  Court  in  this  court  and  affirmed  that  of  the 
commissioners.  In  the  recent  case  of  People  ex  rel.  llogan 
V.  French^  we  held  uj)on  the  undisputed  facts  that  the  intoxi- 
cation was  occasioned  under  such  circumstances  as  to  show 
that  the  relator  was  in  no  sense  blamable  therefor,  that  he  had 
committed  no  offense  and  was  not  in  fault  and  could  not, 
therefore,  properly  be  convicted  and  dismissed  from  the  force. 
And,  thus,  while  those- cases  are,  in  a  certain  sense,  analogous, 
they  are  not  alike,  and  are  plainly  distinguishable  upon  the 
grounds  stated  in  the  opinion  of  Finch,  J.,  in  the  latter  case. 
Here  we  think  there  was  sufficient  evidence  to  authorize  the 
police  commissi oneivi  to  iind  that  the  relator  was  guilty  of  the 
intoxication  charged,  in  the  sense  that  it  was  voluntary,  and 
that  he  was  in  fault  and  to  blame  for  it.  It  appears  that  on 
the  thirteenth  day  of  October,  after  being  on  duty  until  five 
o'clock  p.  M.,  he  went  home  and  then  moved  his  household 
goods  from  the  house  where  he  was  then  living  into  an  adjoin- 
ing house,  and  that  afterward  he  again  went  on  duty  and  came 
home  in  the  niglit  and  settled  his  houre  and  went  to  bed"  It 
does  not  appear  at  what  hour  he  got  up  the  next  morning. 
But  he  was  to  go  on  duty  at  eight  o'clock,  and  just  before 
that,  not  having  had  any  breakfast,  his  wife  went  to  the  comer 
grocery  and  got  some  brandy  in  a  tumbler  and  brought  it  to 
him,  and,  fearing  he  would  become  sick,  insisted  upon  his 
drinking  it,  which  he  did.  He  then  went  upon  duty,  and' 
while  at  his  post,  between  twelve  and  one  o'clock,  she  being 
Btill  afraid  he  would  become  sick,  took  some  more  brandy  to 
him,  which  he  then  drank,  and  about  half  after  one  he  went 
Sickels — Vol.  LXXIV.         04 
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to  the  6tatioii-liouse  and  fell  down  on  the  floor,  and  was  found 
there  intoxicated,  and  I'emained  so  for  the  better  part  of  an 
hour.  It  does  not  appear  that  he  had  ever  been  advised  by 
any  physician  to  take  brandy  for  any  ailment,  or  that  he  had 
any  physical  ailment,  except  that  he  testified  that  he  was  some- 
times dizzy -headed.  Why,  in  the  morning,  did  lie  take  brandy 
instead  of  food  ?  It  would  appear  from  the  hour  at  which  he 
went  on  duty  that  there  was  abundant  time  to  procure  food, 
and  there  does  not  appear  to  have  been  any  necessity  for  his 
taking  brandy  to  sustain  his  strength  or  tit  him  for  duty. 
Again,  mstead  of  carrying  him  brandy  between  twelve  and 
one  o'clock,  why  did  not  his  wife  take  him  food  ?  Or  why 
did  he  not  get  it ;  and  if  he  had  no  time  to  get  it,  why  did  he 
not  send  her  for  it?  There  seems  to  have  been  no  good 
reason  for  his  taking  two  drinks  of  brandy  upon  an  empty 
stomach.  It  does  not  appear  that  he  had  any  reason  to  sup- 
pose that  the  brandy  would  be  good  for  him,  or  that  he  needed 
it,  or  that  there  was  any  exigency  requiring  him  to  take  it. 
He  took  it,  knowing,  as  we  must  assume,  its  intoxicating 
nature,  and  he  took  the  chances  of  intoxication,  without,  so 
far  as  appears,  any  excuse  therefor.  It  does  not  furnish  him 
an  adequate  defense,  that  he  took  the  brandy  upon  his  wife's 
advice.  He  was  bound  to  exercise  his  own  judgment,  and 
must  stand  as  if  he  voluntarily  procured  the  brandy  himself^ 
his  wife's  connection  with  it  being  simply  a  mitigating 
circumstance. 

We  think,  therefore,  this  case  is  unlike  the  Ilogan  Casey 
and  that  it  is  more  like  the  2Iastersori  Case,  Here  there  was 
evidence  from  which  the  police  commissioners  could  justly 
draw  the  inference  that  the  intoxication  of  the  relator  was 
volunt^iry  and  blamable,  and,  therefore,  we  cannot  interfere 
with  their  determination,  affinned,  as  it  has  been,  by  the 
Supreme  Court.  The  case  is  one  which  appeals  strongly  to 
our  sympathy.  The  police  commissioner  who  took  the  evi- 
dence stated  that  the  relator's  record  was  a  good  one.  It 
appears  that  he  had  been  on  the  force  eighteen  years,  and  had 
served  in  the  same  precinct  nearly  seventeen  years,  and  the 
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sergeant  in  command  of  the  precinct  testified  that  he  was  an 
"A  No.  1 "  officer ;  that  he  had  never  seen  him  under  tlie 
influence  of  liquor,  and  that  he  was  a  faithful  and  good  officer. 
A  roundsman  testified  that  he  wafi  a  good  officer ;  that  he 
never  knew  him  to  drink  anything ;  that  he  had  the  reputa- 
tion of  being  a  temperance  man,  and  that  he  was  never  more 
surprised  than  when  he  saw  him  in  a  condition  of  intoxication. 
The  relator  testified  that  he  was  never  in  the  habit  of  drink- 
ing ;  that  he  had  been  asked  to  drink  and  always  refused. 
Taking  tlie  case  as  it  appears  to  us,  it  was  certainly  a  very 
severe  punishment  to  dismiss  the  relator  from  tlie  police  force 
where  he  had  so  long  and  faithfully  served ;  but  the  extent  of 
the  punishment  rested  entirely  in  the  discretion  of  the  com- 
missioners, and  neither  the  Supreme  Court  nor  this  court  has 
any  jurisdiction  to  interfere  therewith. 

We  think  the  force  and  eilect  of  the  decision  in  the  Masterson 
Ca^  has  been  somewhat  misapprehended.  In  determining 
the  guilt  of  a  police  officer,  who  is  on  trial  for  charges  preferred 
against  him,  the  police  commissioners  cannot  act  upon  their  own 
knowledge.  The  charges  must  be  tried  upon  evidence,  and  the 
guilt  must  be  established  by  evidence  produced  before  the  com- 
missioners upon  the  trial.  They  can  neither  act  upon  their  own 
knowledge  nor  supplement  the  evidence  by  their  own  knowl- 
edge. But  in  infficting  the  punishment  they  may  take  into  consid- 
eration the  evidence,  as  well  as  their  own  knowledge  of  the  police 
officer,  and  inflict  such  punishment,  authorized  by  the  rules  and 
the  statutes,  as  in  their  judgment  the  case,  in  view  of  all  the  cir- 
cumstances, requires.  We  did  not  determine  in  that  case  that 
the  Supreme  Court,  upon  certiorari,  did  not  have  jurisdiction 
to  review  the  determination  of  the  police  commissioners  upon 
the  evidence,  and  it  is  a  mistake  to  suppose  that  if  there  is  any 
evidence  in  the  record  brought  to  the  Supreme  Court  by 
certiorari  sustaining  the  determination  of  the  conmiissioners, 
that  court  has  no  right  to  interfere  therewith.  Such  is  the 
iiile  in  this  court,  and  such  was  the  rule  at  common  law.  But 
now  by  section  2140  of  the  Code  of  Civil  Procedure,  upon  the 
hearing  on  the  return  of  a  writ  of  certiorari,  the  Supreme 
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Court  may  inquire  whether  there  was  any  competent  proof  of 
all  the  facts  necessary  to  be  proved  in  order  to  authorize  the 
making  of  the  detei'mination ;  and  if  there  was  such  proof, 
whether  there  was  "  upon  all  tVie  evidence  such  a  preponderance 
of  proof  against  the  existence  oi  any  of  those  facts  that  the 
verdict  of  a  jury  affirming  the  existence  therof ,  rendered  in  an 
action  in  the  Supreme  Court,  triable  by  a  jury,  would  be  set 
aside  by  the  court  as  against  the  weight  of  evidence."  There- 
fore, in  all  this  class  of  cases,  it  is  the  duty  of  the  Supreme 
Court  not  only  to  inquire  wliether  there  is  any  competent 
proof  tending  to  establish  the  guilt  of  the  accused  officer, 
but  it  must  look  into  the  evidence,  and  if  it  finds  that  there  ie 
a  preponderance  of  evidence  against  the  determination  of  the 
commissioners,  then  it  has  the  same  jurisdiction  to  reverse  tlie 
determination  that  it  has  to  set  aside  the  verdict  of  a  jury  as 
against  the  weight  of  evidence.  It  is  the  purpose  of  the  law 
to  give  a  review  in  the  Supreme  Court  by  certiorari,  not  only 
upon  the  law  but  upon  the  evidence,  to  the  extent  specified  in 
the  statute,  and  every  party  who  seeks  such  a  review  is  entitled 
to  the  fair  and  judicious  exercise  of  that  jurisdiction. 

We  do  not  perceive  that  the  relator's  right  to  call  witnesses 
and  have  them  sworn  in  his  behalf  upon  his  trial,  was  denied 
or  curtailed  by  the  police  commissioner  who  took  the  e^adence. 

We  are,  therefore,  constrained  to  affirm  the  order,  but  under 
the  circumstances  it  must  be  without  costs. 

All  concur  but  Ruger,  Ch.  J.,  and  Gray,  J.,  who  concur  in 
result,  on  the  ground  that  the  case  is  not  distinguishable  from 
that  of  People  eic  rel,  Ilogan  v.  French  {ante^  p.  493)  wherein 
they  dissented,  and  O'Brien,  J.  who  dissents. 

Order  affirmed. 
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In  the  Matter  of  the  Application  of  Alfred  Roe  et  al.,  as 
Executors,  etc.,  for  Leave  to  Sell  Real  Estate. 

Where  a  testator,  in  creating  a  trust  in  real  estate,  has  withheld  from  the 
trustees  a  power  of  sale  and  organized  the  trust  for  a  fixed  period,  it 
amounts  to  a  direction  that  the  land,  not  its  proceeds  shall  be  held  for 
the  beneficiaries,  and  a  sale  by  the  trustees  would  be  in  contravention  of 
the  trust,  unless  an  emergency  has  arisen  in  which  funds  are  required  to 
save  the  estate  from  threatened  loss,  to  improve  it,  where  authority  to 
improve  is  given,  or  to  prevent  serious  and  increasing  injury. 

Under  the  provisions  of  the  act  of  1886  (Chap.  257,  Laws  of  1886),  which 
authorizes  a  sale  of  real  estate,  held  in  trust,  w^henever  it  appears  "that 
it  is  for  tlie  best  interest  of  the  estate  so  to  do,  and  that  it  is  necessary 
and  for  the  benefit  of  the  estate  to  tslisc  *  *  *  funds  for  the  purpose 
of  preserving  or  improving  such  estate,"  to  justify  an  order  of  sale  some 
necessity  must  be  shown  to  exist  for  the  use  of  the  money  in  the  preser- 
vation or  improvement  of  the  property  which  the  estate  is  not  in  a  con- 
dition to  suppl}^  and  which  can  only  be  supplied  by  borrowing  upon  a 
mortgage  or  selling  a  part  and  using  the  proceeds.  A  sale  may  not  be 
ordered  for  the  purpose  of  reinvestment  and  with  a  view  only  to  increase 
the  income,  even  though  the  real  estate  be  unproductive. 

The  will  of  F.  created  a  trust  in  her  executors  to  receive  the  rents  and 
profits  of  the  trust  estate  and  the  accunudations  therefrom,  and  *'  after 
payment  of  all  taxes  and  assessments  and  of  so  nuicli  money  as  may  be 
necessary  for  repairs,  insurance  or  improvements,  or  betterments  of  any 
or  all "  of  the  real  estate,  to  invest  the  balance  as  prescribed.  An  appli- 
cation under  said  statute  for  leave  to  sell  certain  of  the  real  estate  was 
based  solely  upon  the  ground  that  the  sjile  and  reinvestment  of  the  pro- 
ceeds would  result  in  increasing  the  trust  fund;  no  necessity  for  the  sale 
was  shown;  on  the  contrary,  it  appeared  the  income  after  all  the  disburse- 
ments authorized,  was  ample  for  all  the  purposes  of  the  trust.  JleUl, 
that  an  order  of  sale  was  erroneously  granted ;  that  the  improvements 
contemplated  were  not  of  the  trust  fund,  but  of  the  real  estate,  and  of 
the  class  indicated  by  the  other  elements  of  the  phrase  used. 

Reported  below,  53  Hun,  438. 

(Argued  February  24,  1890;  decided  >larch  11,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fii'st  judicial  department,  made  July  9, 1889,  which 
reversed  an  order  of  Special  Term  granting  an  application  to 
sell  real  estate. 

This  was  an  application  by  the  petitioners,  as  trustees  under 
the  will  of  Elizabeth  F.  Floyd,  deceased,  for  leave  to  sell  three 
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parcels  of  land  held  by  thein  under  the  following  provision  of 
her  will : 

''Sixth. —  I  give,  devise  and  bequeath  to  my  executors  here- 
inafter named,  all  real  and  mixed  estate  of  which  I  may  die 
seized  or  possessed  in  trust,  nevertheless,  to  have  and  to  hold 
the  same  during  the  respective  lives  of  uiy  son-in-law,  George 
Thomas  Vingut,  and  my  youngest  grandchild,  Benjamin  Van 
Home  Vingut,  now  living,  and  to  receive  the  rents,  issues  and 
profits  thereof  and  the  accumulations  arising  tlierefrom,  and 
after  payment  of  all  taxes,  assessments,  and  of  so  much  money 
as  may  be  necessary  for  repairs,  insurance  or  improvements  or 
betterments  of  any  or  all  of  my  real  estate,  to  invest  the  balance 
remaining  after  such  payments  in  productive  real  estate  in  the 
city  of  New  York,  for  the  benefit  of  my  grandchildren  who 
may  be  living  at  the  time  of  my  death  during  their  respective 
minorities,  and  for  tlie  benefit  of  such  other  grandchildren  as 
may  be  born  of  my  daughter  Sarah  Augusta  Vingut,  after  my 
death,  during  their  respective  minorities." 

The  cestuis  que  ti'vstent  were  all,  but  one,  minors  when  the 
application  was  made. 

The  grounds  upon  which  the  application  was  made  are  stated 
in  tlje  opinion. 

John  J,  MacMin  for  appellant.  Chapter  257  of  the  Laws 
of  1886  is  not  unconstitutional.  (Cooley  on  Const.  Lim.  124.) 
The  court  had,  independent  of  the  statute,  power  to  authorize 
the  mortgaging  of  trust  property  in  the  cases  specified  by  tlie 
General  Tenn.  ( l\  S,  T.  Co,  v.  Roche,  26  N.  Y.  S.  R.  394.) 
Statutes  similar  to  this  are  enacted  for  the  purpose  of  autlior- 
izing  the  mortgaging  of  real  property  or  converting  it  into 
pei-sonal,  where  it  appears  to  the  court  to  be  for  the  best  interests 
of  the  estate  so  to  do  or  where  a  mortgage  or  sale  would  best 
effectuate  the  purpose  of  the  trust  and  accomplish  objects  in  the 
interests  of  the  beneficiaries  not  otherwise  attainable.  (Cooley 
oh  Const.  Lim.  117, 118;  Potter's  Dwarris  on  Stat.  73,  74,231.) 

Thomas  T.  Sherman  for  guardian  ad  litem  respondent. 
The  court  had  no  power  to  make  the  order  of  sale.    (Goebel  v. 
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Iffia,  48  Hun,  21 ;  111  N.  Y.  170.)  If  the  statute  of  1886 
empowers  the  court  to  make  such  an  order  of  sale  as  the  one 
in  question  here,  the  act  is  unconstitutional  and  void.  {Bre- 
voort  V.  Grace,  53  K.  Y.  254  ;  In  re  P.  E.  School,  31  id.  574 ; 
53  id.  259 ;  Wilkinson,  v.  Inland,  2  Pet.  657.)  The  constitu- 
tionality of  the  act  cannot  be  upheld  ^vith  respect  to  this  par- 
ticular case  upon  the  ground  that  the  sale  authorized  by  it,  in 
so  far  as  it  relates  to  tlie  interests  of  the  infant,  is  valid,  and  as 
to  tlie  interests  of  those  sui  juris,  is  based  upon  their  consent. 
{Emhury  v.  Connor,  3  N.  Y.  511.) 

William  V.  lio^ce  for  respondents  George  T.  and  George 
F.  Vingut. 

Prior  to  and  independently  of  the  statute  (Chap.  257, 
Laws  of  1886),  tliere  was  ample  power  in  the  Supreme 
Court,  as  a  court  of  equity,  in  the  exercise  of  its  general 
power  and  jurisdiction  over  trusts,  to  grant  the  relief  prayed 
for  in  tliis  petition,  and  ^o  direct  a  sale  of  this  unpro- 
ductive property,  and  a  reinvestment  of  the  proceeds  thereof, 
as  provided  in  the  will  of  Elizabeth  F.  Floyd,  deceased,  iu 
productive  real  estate.  (Const,  art.  6,  §  6 ;  2  Periy  on  Trusts, 
§§  476,  477,  484,  526-528,  552,  764,  820 ;  Hill  on  Trustees, 
471 ;  Frith  v.  Cameron,  L.  E.  [12  Eq.  Div.]  169;  Cowman  v. 
Colquhon,  60  Md.  127;  Anderson  v.  Mather,  44  N.  Y.  261  ; 

1  Perry  on  Trusts  [4th  ed.],  §§  321,  334,  335,  346 ;  1  R.  S.  729, 
730,  §§  60,  61,  67 ;  Perrij  v.  Board  of  Missions,  102  N.  Y. 
99,  106  ;  New  v.  Meholls,  78  id.  127 ;  Cogswell  v.  Co(js\celh 

2  Edw.  Ch.  231  ;  G reason  v.  Keteltas,  17  K  Y.  494;  Xew- 
comh  V.  Keteltas,  19  Barb.  608  ;  1  R.  S.  730,  g  65  ;  Stevenson 
V.  Lesley,  70  K.  Y.  517.)  The  statute  (Chap.  257,  Laws  of 
1886,  amending  1  R.  S.  730,  §  65),  by  its  terms,  when  consid- 
ered either  alone  or  as  an  affinnative  and  declaratory  statute  in 
connection  with  the  pre-existing  law,  upliolding  the  general  juris- 
diction of  a  court  of  equity  over  the  same  subject,  clearly  justi- 
fies and  authorizes  the  present  application,  and  the  order  of  the 
Special  Term  thereon,  and  does  not  in  any  respect  alter  the 
former  law,  or  general  jurisdiction  of  the  court,  under  which 
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the  petitioners  may  still  proceed,  if  they  so  elect  (2  Coke's 
Inst.  200,  80S  ;  Bishop  on  Written  Laws,  §§  75,  82,  144,  164 ; 
1  Kent's  Conini.  464 ;  Sedgwick  on  Stat.  &  Const.  Law, 
29,  80.)  Assuming  that  this  application  and  the  order  of  the 
Special  Tenn  are  to  be  jiistitied  and  supported  only  by  the 
statute  (Chap.  257,  Laws  of  1886),  and  that  the  application 
is  brought  clearly  within  the  terms  of  the  statute,  and  was 
in  every  sense  properly  granted  thereunder,  the  contention 
which  is  here  made,  that  the  statute  is  unconstitutional  and 
void  by  reason  of  the  fact  that  it  attempts  to  dispose  of  the 
interests  of  adult  persons  not  lal)oring  under  any  legal 
Incompetency  or  incapacity,  without  their  consent,  is  wholly 
unfounded.  The  statute  is,  in  fact,  subject  to  no  constitu- 
tional objection.  (Bishop  on  Written  Laws,  §§  75,  82 ;  People 
V.  Potter,  47  N.  Y.  375 ;  People  v.  Faneher,  50  id.  288,  291 ; 
Cochrane  v.  Van  Surlay,  20  Wend.  365,  375,  376  ;  Brevoort 
V.  Grace,  53  N.  Y.  245 ;  Kerri<jan  v.  Force,  ^%  N.  Y.  385  ; 
People  eic  rel.  v.  Terry,  108  id.  1,  7 ;  In  re  N,  Y,  F.  R.  Co., 
70  id.  327,  842;  PeojAe  v.  Albertmn,  55  id.  50,  54-56;  Gage 
V.  City  of  Brooklyn,  89  id.  196;  Peopl4f  v.  Keixney,  96  id.  294, 
302,  303  ;  Cooley  on  Const.  Lim.  180,  181  ;  PeopU  v.  Green^ 
58  N.  Y.  295,  308 ;  Baler  v.  Braham,  6  Hill,  47 ;  Embury 
V.  Conner,  3  N.  Y.  511,  518,519.) 

Finch,  J.  We  approve  of  the  construction  adopted  by  the 
General  Term  in  its  examination  of  the  statute  under  which 
authority  was  sought  for  the  sale  of  the  trust  estate.  (Laws  of 
1886,  chap.  257).  Such  authority  is  given  whenever  it  shall 
appear  "  that  it  is  for  the  best  interest  of  the  estate  so  to  do, 
and  that  it  is  necessiiry  and  for  the  beneiit  of  the  estate  to  raise 
by  mortgage  thereon  or  by  a  sale  thereof  funds  for  the  purpose 
of  preserving  or  improving  such  estate."  Under  this  provision 
some  necessity  must  exist  for  the  use  of  jnoney  in  the  preserva- 
tion or  improvement  of  the  property  which  the  estate  is  not  in 
a  condition  to  supply,  and  which,  therefore,  can  only  be  sup- 
plied by  borrowing  upon  a  mortgage  or  selling  a  part  and 
using  the  proceeds.     The  pennission  given  is  in  the  nature  of 
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an  exception  to  a  general  rule  which  the  statute  itself  formu- 
lates. It  forbids  any  sale  in  contravention  of  the  trust.  Where 
the  testator  has  withheld  from  the  trustees  power  of  sale,  and 
organized  the  trust  for  a  fixed  period,  it  amounts  to  a  direction 
that  the  land  shall  be  held  for  the  beneficiaries  and  not  its  pro^ 
ceeds,  and  any  sale  by  the  trustees  would  be  in  contravention 
of  the  trust.  But  emergencies  might  arise  in  which  funds 
would  be  required  to  save  the  estate  from  threatened  loss,  or  to 
improve  it  where  authority  to  improve  was  given,  or  it  should 
be  needed  to  prevent  serious  and  increasing  injury.  To  meet 
that  emergency  power  was  conferred  upon  the  court  to  order 
a  mortgage  or  sale,  but  not  at  all  to  sell  for  the  mere  purpose 
of  reinvestment  and  with  a  view  only  to  increase  the  annual 
income.  That  in  a  given  case  may  be  what  an  adult  owner  in 
the  free  exercise  of  his  ownership  would  do  as  a  profitable 
business  measure,  taking  his  own  risk  in  tlie  exercise  of  his 
own  judgment,  but  such  is  not  the  condition  or  the  duty  of  a 
trustee  holding  land  for  an  infant,  even  though  it  be  unpro-^ 
ductive.  The  land  will  not  rim  away  or  burn  up  or  be  stolen, 
and  will  be  sure  to  await  the  infant  when  the  period  of  posses- 
sion arrives,  while  if  turned  into  money  for  reinvestment  risks 
of  loss  arise,  although  the  trustee  be  entirely  honest.  The 
court,  therefore,  always  hesitates  to  sell  the  land  of  an  infant^ 
even  where  no  trust  envelopes  and  protects  it,  and  surrounds 
the  process  with  all  manner  of  guards  and  protection,  and 
where  it  is  put  in  trust  and  its  enjoyment  postponed  during  a 
period  of  infancy  without  a  power  of  sale  given  to  the  trustee, 
it  should  only  be  to  meet  an  emergency,  to  answer  a  clear  and 
apparent  necessity  that  authority  to  sell  should  he  given  by  the 
court.  And  that,  we  think,  is  the  plain  meaning  of  the  statute. 
It  is  contended,  however,  tliat  we  should  attach  to  it  a  differ- 
ent meaning  and  allow  it  a  wider  range,  and  the  contention  is 
supported  in  an  elaborate  brief  which  examines  the  law  before 
and  since  the  statute,  and  wth  an  ample  collection  of  the 
authorities.  But  the  argument  comes  down  to  one  single 
proposition,  and  that  is  that  land  may  be  sold  to  "  improve  " 
the  balance  of  the  trust  estate,  and  that  increasing  its  value  in 
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iiicome  or  princij)al,  or  both,  is  the  sort  of  "improvement" 
which  the  statute  contemplates.  The  doctrine  puts  the  court 
in  the  position  of  an  owner  striving  for  the  greatest  possible 
profit,  instead  of  that  of  a  trustee  seeking  first  and  foremost 
the  safety  and  preservation  of  the  trust  estate.  It  is  said  the 
will  authorizes  the  trustees  to  improve.  Its  meaning  in  that 
respect  is  not  diflicult  to  interpret.  Its  sixth  clause  defining 
tlie  trust  provides  "  after  payment  of  all  taxes,  assessments  and 
of  so  much  money  as  may  be  necessary  for  repairs,  insurance 
or  improvements  or  betterments  of  any  or  all  of  my  real  estate 
to  invest  the  balance,"  etc.  The  "  improvements "  contem- 
plated and  authorized  were  of  the  real  estate,  not  of  the  trust 
fund,  and  of  the  class  indicated  by  the  other  elements  of  the 
phrase  used.  And  it  is  such  improvements,  rendered  necessary 
in  tlie  ordinary  and  prudent  care  of  the  trust  lands  to  wliich 
the  statute  refers. 

In  the  present  case  no  such  improvements  are  shown  to  be 
necessary  or  even  to  be  contemplated.  The  estate  needs  no 
additional  money  for  its  preservation.  Its  net  income  is 
$24,000  a  year,  and  ample  for  all  the  purposes  of  the  trust 
besides  taxes,  assessments,  improvements  and  betterments.  The 
testatrix  assumed  that  it  would  be,  for  she  contemplated  that  a 
surplus  of  income  would  remain,  and  directed  that  to  be 
invested  in  productive  real  estate.  Sh^  hoped  that  land  would 
be  added  by  purchase,  not  parted  with  by  sales.  And  so  the 
application  to  the  court  for  an  order  of  sale  rested  solely  upon 
the  ground  that  such  action  would  probably  result  in  increas- 
ing the  trust  fund.  Not  the  least  necessity  for  a  sale  was  shown ; 
all  burdens  were  and  could  be  easily  borne  without  it,  and  the 
reasons  for  a  sale  rested  only  upon  a  business  prediction  as  to 
future  values.  That  will  not  do.  There  must  be  something 
more  to  justify  the  interference  of  the  court. 

The  order  should  be  affirmed  with  costs. 

All  concur. 

Order  aftirijied.. 
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The  People  ex  rel.  Ellen  Nostrand,  Kespondent,  v.         \a&  g78 
Thomas  Wilson  et  al.,  Assessore,  etc.,  Appellants. 

Under  the  provisions  of  the  charter  of  the  city  of  Brooklyn  (Tit.  18, 
§§  4,  5,  Chap.  863  Laws  of  1873),  making  it  the  duty  of  the  common 
council  before  ordering  the  grading  or  paving  of  a  street  "  to  lay  out 
a  district  of  assessment,"  and  to  cause  a  map  to  be  made,  designating 
the  lots  and  parcels  of  land  to  be  assessed  for  the  improvement,  and 
providing  that  the  assessment  shall  be  contined  to  said  district,  when  a 
lot  outside  of  the  district  is  included  in  the  assessment  by  mistake,  the 
error  is  to  be  regarded  as  a  clerical  one,  and  so  is  included  in  the  pro- 
vision  of  the  charter  (Tit.  10,  §  10)  making  it  the  duty  of  the  board  of 
assessors  to  rectify  errors  committed  in  assessments  in  certain  cases,  and 
among  others  "  when  the  error  is  entirely  clerical." 

Mandamus  is  a  proper  remedy  to  compel  the  performance  of  this  duty. 

When  an  order  has  been  made  granting  the  writ,  the  fact  that  it  does 
not  affirmatively  appear  that  the  relator,  before  the  commencement  of 
the  proceedings,  applied  to  the  board  to  correct  the  mistake,  is  not  a 
jurisdictional  defect,  requiring  the  reversal  of  the  order. 

Upon  an  application  for  a  mandamus  to  compel  the  correction  of  such  an 
assessment,  it  appeared  that  the  board  of  assessors  included  by  mis- 
take, in  an  assessment  for  repaving,  a  lot  of  the  relator  outside  of  the 
district  of  assessment,  and  that  the  collector  was  proceeding  to  collect 
the  same  by  levying  on  the  relator's  property.  Held,  the  collector  was 
property  joined  as  a  party  in  the  proceeding. 

It  was  claimed  that  no  remedy  was  open  to  the  relator  for  the  reason  that 
the  assessment  had  been  confirmed  by  the  common  council,  and  that 
an  assessment  so  confirmed  is  declared  by  the  charter  (Tit.  18,  §  36) 
to  be  "final  and  conclusive."  Held,  untenable;  that  this  provision  did 
not  apply  to  a  case  where  the  assessment  is  without  jurisdiction  and  so 
void. 

(Submitted  February  24,  1890;  decided  March,  11  1890.) 

Appeal  from  order  of  the  General  Term  of  the  City  Court 
of  Brooklyn,  made  November  25,  1889,  which  affirmed  an 
order  of  Special  Term  directing  a  peremptory  writ  of  man- 
damus to  issue. 

The  relator  was  the  owner  of  a  lot  in  the  city  of  Brooklyn 
which  it  was  alleged  and  not  denied  was  by  mistake  included 
in  an  assessment  for  repaving,  being  outside  of  the  district 
fixed   by  the   common   council  for    the    assessment   of  the 
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expense  of  said  improvement.  Upon  the  collector  proceed- 
ing to  enforce  the  assessment  by  levying  on  the  relator's 
property,  the  latter  instituted  this  proceeding,  making  said 
collector  a  party,  to  compel  the  assessors  to  strike  out  the 
assessment  and  the  tax  against  his  lot  and  to  restrain  the 
collection  thereof.  The  petition  alleged  that  the  lot  was 
included  in  the  assessment  by  mistake. 
Further  facts  are  stated  in  the  opinion. 

Ahnet  F.  Jeiiks  and  William  T.  Gilbert  for  appellants. 
No  duty  has  been  cast  by  law  upon  the  board  of  assessors  to 
correct  the  assessment  in  question  by  striking  therefrom  the 
assessment  upon  relator's  lot.  (Laws  of  1873,  chap.  862  ;  Her- 
mance  v.  Bd,  of  Super.,  71  N.  Y.  481,  486;  Laws  of  1869, 
chap.  85;  Laws  of  1871,  chap.  695.)  To  entitle  relator  to  a 
writ  of  mandamus  he  must  show  himself  legally  and  equit- 
ably entitled  to  some  right  properly  the  subject  of  the  writ, 
and  that  it  was  legally  demanded  from  the  person  to  whom 
the  writ  must  be  directed.  {People  ex  rel.  v.  Clarke  etc.^  3 
Abb.  Pr.  309,  320 ;  PeopU  ex  rel.  v.  Caruil  Appraisers^  73 
N.  Y.  443,  447 ;  Laws  of  1873,  chap.  862,  §  34 ;  People  ex  rel 
V.  II(yyt,  66  N.  Y.  656 ;  People  ex  rel  v.  Gerow,  Id.  606.) 
The  confirmation  of  said  assessment  by  the  common  council 
was  final  and  conclusive,  and  the  assessment  cannot  now  be 
attacked.  {In  re  Kieman,  62  N.  Y.  457 ;  In  re  Sharp^  56 
id.  257;  Litchfield  v.  Vernon^  ^\  id.  123;  In  re  Central 
Park,  50  id.  493,  496 ;  Barhyte  v.  Shepherd,  35  id.  238  ;■ 
MatUr  of  Brady,  69  id.  215,  219 ;  Matter  of  Parks.  73  id. 
560,  565.) 

Sidfiey  V.  Imcell  for  respondent  No  appeal  lies  in  the 
matter,  because  it  is  from  a  judgment,  and  the  matter  in  con- 
troversy is  less  than  $500.  (Code,  §  191 ;  People  ex  rel.  v. 
Willard,  18  N.  Y.  S.  R.  604 ;  Poger  v.  Sandy  IfiU,  94  N.  Y. 
638.)  The  writ  is  properly  directed  to  the  board  of  assessors 
and  the  collector  of  taxes  and  assessments.  (Laws  of  1888, 
chap.  583,  pp.  46,  47, 69 ;  People  ex  rel.  v.  Brooklyn,  71 N.  Y. 
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495.)  The  points  made  by  appellants  tliat  the  city  of  Brook- 
lyn had  advanced  the  amount  of  the  assessment  and  would 
lose  the  $200  sought  to  be  imposed  on  relators  which  it  should 
have  assessed  on  other  land,  and  that  the  relator  should  have 
been  compelled  to  take  some  other  proceeding  than  man- 
damus, are  not  tenable.  (Laws  of  1888,  chap.  683,  §  15 ; 
People  V.  Assessors,  44  Barb.  148 ;  Barhyte  v.  Shepherd,  35 
N.  Y.  255 ;  People  v.  Olrnstead,  45  Barb.  644 ;  People  v.  Super,, 
4  Hill,  20 ;  Clementi  v.  Jackson,  92  N.  Y.  591 ;  Cooper  \,  Reg- 
ister of  Arrears,  114  id.  19;  People  v.  Super,,  70  id.  229; 
People  V.  Super,,  85  id.  612 ;  People  v.  Super,,  51  id.  401.) 

Per  Curiam.  There  was  no  denial  of  the  facts  stated  by 
the  relator  in  the  affidavit  upon  which  the  motion  for  the  man- 
damus was  based.  The  defendants  opposed  the  granting  of 
the  writ,  without  putting  in  issue  any  of  the  facts  alleged  in  the 
affidavit,  nor  does  it  appear  what  objections  were  interposed. 
The  most  favorable  view  for  the  defendants,  is  to  treat  tlie  pro- 
ceeding on  their  part  as  in  the  nature  of  a  demurrer,  raising 
the  question  whether  the  facts  stated  in  the  moving  affidavit 
were  sufficient  in  law  to  entitle  the  relator  to  the  relief  sought. 
{People  ex  rel,  v.  Board  of  Apportimiment,  64  N.  Y.  627.)  It 
appears  from  tlie  uncontradicted  facts  that  the  board  of  assessors 
by  mistake  included  in  their  assessment  list  the  lot  of  the 
relator  which  was  not  within  the  district  of  assessment  fixed  by 
the  common  council  for  the  assessment  of  the  expense  of  the 
improvement  in  question,  and  was  not  liable  to  assessment 
therefor,  and  that  the  collector  of  taxes  was  proceeding  to  col- 
lect the  assessment  by  levying  the  same  on  the  property  of 
the  relator. 

The  assessment  upon  the  facts  presented  was  absolutely  void. 
By  the  Brooklyn  charter,  it  is  made  the  duty  of  the  common 
council  before  ordering  the  grading  or  paving  of  a  street  or 
avenue  t6  "  lay  out  a  district  of  assessment,"  and  to  cause  a 
map  to  be  made  designating  the  lots  and  parcels  of  land  to  be 
assessed  for  the  improvement,  and  it  provides  that  the  assess- 
ment shall  be  confined  to  the  district  of  assessment  so  laid 
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out.  (Laws  of  1873,  cliap.  963,  tit.  18,  §§  4,  5.)  It  is  made 
the  duty  of  the  board  of  assessors  (by  necessary  implication, 
if  not  by  express  words)  to  levy  the  assessment  for  a  local 
improvement  on  tlie  lands  included  witliin  tlie  assessment 
district.  (Tit.  10,  §  3  ;  tit.  18,  §  32,  et  seq.)  The  intentional 
inclusion  by  the  board  of  assessors  in  the  assessment  list  of 
lands  not  within  the  district  of  assessment,  would  be  a  violation 
of  tlieir   duty    and  a  wa'ong  to  the  owner  of  the  property. 

By  section  10,  of  title  10,  of  the  act  of  1873,  power  is  con- 
ferred upon  the  board,  and  it  is  made  tlieir  duty  to  rectify  any 
errors  committed  in  the  laying  of  any  tax  and  assessment  in 
certain  specified  cases,  and  among  others  "  wliere  the  error  is 
entirely  clerical."  Upon  the  admitted  fact  that  the  relator's 
property  was  inserted  in  the  list  by  mistake,  the  error  must, 
we  think  be  regarded  as  clerical.  The  admission  tliat  the 
plaintiff's  lot  w^as  put  in  by  mistake,  naturally  excludes  any 
idea  that  it  was  inserted  in  the  exercise  of  any  judgment 
or  discretion,  or  in  pursuance  of  any  determination  that  the 
lot  w^as  included  within  the  district  of  assessment.  It  does  not 
import  that  the  board  acted  upon  any  misconception  of  the 
law,  or  of  their  duty,  but  that  by  mere  inattention,  or  rather 
without  any  intention,  in  some  way  in  making  up  the  list  the 
relator's  lot  was  inserted.  This  construction  is  certainly 
justified  in  the  absence  of  all  explanation  on  the  part  of  the 
defendants. 

Mandamus  was  a  proper  remedy  to  compel  the  performance 
of  the  duty  of  correcting  the  error,  and  the  collector  of  taxes 
was  properly  joined  in  the  proceeding  to  restrain  liim  from 
proceeding  to  collect  the  illegal  tax.  The  remedy  by  man- 
damus has  l)een  sustained  in  analagous  cases.  {People  v. 
Assefisors,  44  Barb.  148 ;  People  v.  Olnuted^  45  id.  644 ; 
People  ex  rel,  v.  Supervisors^  4  Ilill,  20 ;  Barhyte  v.  Shepherd^ 
35  N.  Y.  255.)  Under  the  charter  of  Brooklyn  the  assessment 
list  remains  in  the  custody  of  the  board  of  assessors. 

The  objection  that  it  does  not  affirmatively  appear  that  the 
relator  had  applied  to  the  board  of  assessors  before  commenc- 
ing the  proceeding  is  not  a  jurisdictional  defect,  and  the  omis- 
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sioii  is  not,  under  the  circumstances,  such  substantial  error  as 
requires  the  reversal  of  tlie  order. 

The  point  that  no  remedy  is  open  to  the  relator,  for  the 
reason  that  the  assessment  has  been  continued  bv  the  common 
council,  and  that  an  assessment  where  so  confirmed  is  declared 
by  the  statute  to  be  ''final  and  conclusive"  (Tit.  18,  §  36), 
is  not,  we  think,  well  taken.  This  provision  cannot  be  con- 
strued as  applying  to  a  case  where  the  assessment  is  utterly 
void  and  illegal,  and  without  jurisdiction.  People  ex  reL  v> 
City  of  Brooklyn,  71  N.  Y.  495.) 

The  order  and  judgment  should  be  aflirmed. 
All  concur. 
Order  affirmed. 


Josephine  M.  McBride,  Respondent,  /'.  Robert  P.  McBridSj 

Appellant. 

In  an  action  for  divorce,  brought  by  tlie  wife,  a  motion  for  a  temporary 
allowance  and  counsel  fee  was  denied  by  the  Special  Term,  on  the 
ground  that  final  judgment  had  been  rendered  for  plaintiff,  awarding  her 
alimony  and  costs,  and  that,  although  the  defendant  hud  appealed  there- 
from and  procured  a  stay,  and  the  wife  had  no  means  of  support  or  for 
defending  the  appeal,  yet  the  court  was  without  power  to  grant  the 
relief  desired.  This  order  was  reversed  by  the  General  Term,  and  the 
case  remitted  to  the  Special  Term  for  a  decision  on  the  merits.  Held, 
that  the  order  of  the  General  Term  was  not  final,  and  so  was  not 
appealable  to  this  court. 

It  seems,  that  power  exists  in  such  a  case  to  make  the  allowance  sought 
during  the  pendency  of  the  appeal  from  the  judgment  and  until  the 
final  determination  of  the  action.    (Code  Civ.  Pro.  §  1769.) 

Winton  v.  Winton  (31  Hun,  290),  questioned. 

Kamp  V.  JCamp  (59  N.  Y.  212);  h'kcnb(tch  v.  ErkiiiJmch  (96  id.  ^'SO),  distin- 
guished and  explained. 

It  seems,  also,  that  the  court  below,  in  the  exercise  of  its  discretion,  may 
and  should  require,  as  a  condition  of  the  allowance,  that  plaintiff  stipu- 
late that  the  sums  allowed  shall,  in  case  of  an  affirmance  of  the  judgment, 
be  applied  by  her  as  payment  pro  tanto  thereon. 

Reported  below,  55  Ilun,  401. 

(Argued  February  24,  1890;  decided  March  11,  1890.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  made  January  28, 1890, 
which  reversed  an  order  of  Special  Term  denying  a  motion 
for  alimony  and  counsel  fees  pending  appeal  from  final 
judgment. 

The  nature  of  the  appeal  and  the  material  facts  are  stated 
in  the  opinion. 

Preston  Stevejison  for  appellant.  The  order  of  the  General 
Term  is  appealable.  (aS".  Bank  v.  Alherger^  78  N.  Y.  252  ;  E, 
Z.  Co,  V.  Stevens^  63  id.  341.)  The  construction  given  to  the 
statute  by  the  General  Term  respecting  the  allowance  of 
alimony  and  counsel  fees  cannot  be  sustained.  (2  E.  S. 
chap.  8,  §§  58,  59 ;  Code  Civ.  Pro.  §§  245,  1200,  1346,  1628, 
1767, 1769-1773  ;  103  K  Y.  402 ;  Wiiiton  v.  Winion,  31  Him, 
290;  CuUen  v.  Ctdlen,  23  J.  &  S.  346;  WelU  v.  Wells,  10 
N.  Y.  S.  E.  248;  49  Barb.  174, 175;  36  How.  Pr.  114;  35 
Hun,  89 ;  5  Abb.  [N.  C]  326 ;  9  id.  323.) 

W,  Bowt'ke  Cochran  and  Samuel  C  Adanis  for  respondent. 
The  order  of  the  General  Term  is  not  appealable.  {Catfin  v. 
GrissUr,  57  N.  Y.  363 ;  Croshy  v.  Stephan,  97  id.  606 ;  Roe 
v.  BoyU,  81  id.  305 ;  In  re  Latz,  110  id.  661.)  The  court 
had  power  to  make  the  order  asked  for,  {Riggs  v.  Palmer^ 
115  Tf.  Y.  506 ;  15  Abb.  Pr.  [N.  S.]  307 ;  Wood  v.  Wood, 
7  Lans.  204 ;  Moncrief  v.  Moncrief,  15  Abb.  Pr.  187  ;  Code, 
§  1769.) 

Finch,  J.  The  Special  Term  denied  a  motion  for  a  tempo- 
rary allowance  and  coim^sel  fee  in  an  action  for  a  divorce,  upon 
the  ground  that  final  judgment  had  been  rendered  for  the 
plaintiff,  awarding  to  her  alimony  and  costs ;  and  that,  although 
the  defendant  had  appealed  from  that  judgment  and  procured 
a  stay  of  proceedings,  and  the  wife  had  no  means  of  support 
or  for  defending  the  appeal  available  in  the  emergency,  yet 
the  court  was  without  power  to  grant  her  the  desired  relief. 
The  General  Term  reversed  this  order,  holding  that  power 
existed  to  make  the  allowance  sought,  although  judgment  had 


1890.]  McBride  V,  McBride.  521 

Opinion  of  the  Court,  per  Finch,  J. 


been  entered  in  tlie  action,  and  remitted  the  case  to  the  Special 
Term  for  a  decision  upon  the  merits  of  the  application.  From 
that  order  the  present  a{)peal  is  taken. 

The  appeal  must  be  dismissed.  Tlie  order  of  tlie  General 
Term  is  not  final.  The  Special  Term  is  yet  to  act  upon  the 
application,  and  may  refuse  it  upon  the  merits.  We  cannot 
know  in  advance  what  the  ultimate  determination  will  be  ;  but 
since  the  question  of  power  has  been  fully  argued  before  us 
and  an  expression  of  our  opinion  may  save  another  appellate 
journey  from  the  Special  Term  to  this  court,  we  have  deemed  it 
best  to  express  our  concurrence  in  the  conclusion  of  the  Gen- 
eral Term  that  power  exists  to  make  the  allowance  during  the 
pendency  of  the  appeal  and  until  the  ultimate  determination 
of  the  action.  The  Special  Term  followed  the  decision  in 
Wintan  v.  Whiton  (31  II un,  290),  and  some  other  cases  in  the 
Supreme  Court,  which  merge  every  right  of  the  plaintiff  in 
the  final  judgment,  and  deny  the  power  of  the  court  thereafter 
to  make  a  temporary  allowance.  No  case  in  this  court  appears 
to  have  decided  the  question.  In  Kanip  v.  Kamp  (59  N.  Y. 
212)  and  ErkenhacK  v.  ErlceixbacK  (90  id.  456),  the  applica- 
tions were  made  many  years  after  judgment,  in  the  absence 
of  any  appeal,  and  when  by  lapse  of  time,  no  appeal  was  pos- 
sible. The  actions  were  no  longer  pending,  jurisdiction  over 
the  parties  had  ceased,  and  all  questions  as  to  the  alimony  were 
decided  by  and  referable  to  the  judgments  entered ;  but  in 
this  case,  although  a  judgment,  final  for  the  purposes  of  an 
appeal,  is  entered,  the  action  is  still  pending.  The  jurisdiction 
over  the  parties  remains  through  the  further  steps  regularly 
taken,  and  the  action  is  in  no  sense  or  respect  ended.  By  the 
terms  of  section  1769  of  the  Code,  the  allowance  may  be  made 
"  from  time  to  time,"  "  during  the  pendency  "  of  the  action, 
and  is  described  "  as  necessary  to  enable  the  wife  to  carry  on 
or  defend  the  action."  That  is  one  of  the  purposes  to  be  sub- 
served, and  the  need  of  it  is  quite  as  pressing  and  obvious  after 
4;he  judgment  and  pending  the  appeal  as  before.  It  could  not 
have  been  contemplated  that  before  judgment  the  wife  should 
be  aided  in  maintaining  her  rights,  but  after  judgment  in  her 
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favor,  should  be  left  to  starve  during  the  pendency  of  an 
appeal,  and  should  be  dlsanned  by  her  very  success  from 
defending  the  judgment  in  her  favor. 

The  suggestion  that  by  granting  the  motion  the  defendant's 
stay  of  proceedings  will  be  violated  and  impaired,  and  that  if 
the  judgment  is  affirmed  he  may,  in  effect,  be  compelled  to 
pay  the  same  amount  twice  over,  have  these  answers,  that  the 
allowance  sought  is  temporary  and  may  be  much  less  than  the 
permanent  alimony  which  has  been  stayed,  and  the  court  in 
the  exercise  of  its  discretion  may,  and  should  require  as  a  con- 
dition of  the  allowance,  that  the  plaintiff  stipulate  that  the 
sums  allowed  shall,  in  case  of  an  affirmance  of  the  judgment, 
be  applied  by  her  as  payment  j9r<?  tanto  thereon.  These  views 
will  enable  the  Special  Term  to  act  understandingly,  and  we 
hope  may  serve  to  obviate  the  need  of  an  appeal  from  its  order. 

The  appeal  should  be  dismissed,  with  costs. 

All  concur. 

Appeal  dismissed. 

Bernard  Casserly,  as  Receiver,  etc.,  Appellant,  v.  Silas  H. 

WiTHERBEE  ct  al..  Respondent. 

In  an  action  brought  by  plaintiff,  as  receiver  of  the  P.  II.  S.  &  I.  Co.,  the 
complaint  alleged  in  substance  that  said  company  executed  to  defend- 
_  ants'  firm  chattel  mortgages  on  all  its  property,  consisting  of  buildings, 

138  5T2I  machinery,   tools,  etc.;  that  default  having  been  made  in  payment, 

*^*  ^  defendants  took  possession  of  the  property  and  sold  it  at  auction,  they 

bidding  it  in  for  $1,000;  that  none  of  the  property  was  in  view  of  the 
persons  attending  the  sale;  that  it  was  all  put  up  in  a  lump  and  sold 
together  at  the  request  of  defendants,  although  they  knew  it  could  be 
sold  in  parcels,  and  greater  sums  realized  for  it  if  so  sold;  that  none  of  the 
company's  officers  were  present;  that  since  the  sale  defendants  have 
claimed  to  own  the  property  and  have  sold  $10,000  or  $15,000 of  it;  that 
at  the  time  of  the  «ile  the  property  was  worth  about  $00,000,  and 
the  company's  indebtedness  to  defendants  did  not  exceed  $20,000.  The 
relief  asked  was  that  defendants  be  required  to  account  for  the  value  of 
the  property,  and  after  application  of  sufficient  to  extinguish  the  debt 
s'icured  that  plaintiffs  have  judgment  for  tlie  balance.  A  demurrer 
to  the  complaint  was  sustained  because  of  the  omission  of  an  averment 
of  a  tender  to  defendants  of  the  amount  conceded  to  be  due  and  unpaid  on 
the  mortgages,  or  an  offer  to  pay  that  amount  on  its  being  ascertained. 
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Held,  error;  that  the  sale  to  defendants  was  voidable  and  could  be 
vacated  and  set  aside  as  part  of  the  relief  in  this  action;  that  the 
amount  received  by  defendants  on  the  sales  made  by  them  was  appli 
cable  and  must  be  deemed  to  have  been  applied  upon  the  mortgages,  and 
the  property  remaining  in  their  hands  to  be  held  as  security  for  the 
balance  due;  that  a  tender  before  suit,  or  an  oflfer  in  the  complaint  to  pay 
was  not  necessary  and  the  omission  thereof  was  only  important  as  bearing 
upon  the  question  of  costs;  that  the  facts  alleged  in  the  complaint  were 
sufficient  to  show  a  right  of  redemption  in  plaintiff  and  the  action  should 
be  treated  as  one  to  redeem  and  for  such  incidental  relief  as  is  necessary 
to  accomplish  the  redemption. 

It  seems  that  in  such  an  action  payment  of  the  amount  found  due  should 
be  required  by  the  judgment,  upon,  and  as  a  condition  of  redemption, 
and  that  a  dismissal  of  the  complaint  on  default  of  payment  under  the 
judgment  would  operate  as  a  forclosure. 

Jt  Menu,  also,  the  fact  that  on  foreclosure  of  a  chattel  mortgage,  the  mort- 
gagee becomes  the  purchaser,  does  not  itself  render  the  sale  void. 

(Argued  February  26,  1890  ;  decided  March  11,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  tlie  first  judicial  department,  entered  upon  an  order 
made  March  28, 1888,  which  affirmed  a  judgment  sustaining  a 
demurrer  to  the  complaint,  entered  upon  an  order  of  Special 
Term. 

The  nature  of  the  action  and  the  material  facts  are  stated 
in  the  opinion. 

Henry  Bacon  for  appellant.  The  demurrer  can  only  be 
sustained  if,  upon  the  facts  alleged  and  admitted,  the  plaintiff 
is  not  entitled  to  any  relief.  {Emery  v.  Pease^  20  N.  Y.  62  ; 
Hale  V.  0,  N.  Bank^  49  id.  626 ;  Marie  v.  Gannsan^  83  id. 
14 ;  Kingdand  v.  Stohe^y  25  Hun,  107 ;  Pierson  v.  Me  Curdy ^ 
61  How.  Pr.  134.)  The  plaintiff  is  entitled  to  commence  and 
prosecute  this  action.  (Laws  of  1858,  chap.  314;  Atty,-Gen, 
V.  O.  M.  L.  Ins,  Co.,  77  N.  Y.  272.)  The  plaintiff,  not  being 
the  mortgagor,  nor  solely  its  representative,  was  not  bound 
under  the  circumstances  of  this  case  either  to  tender  the 
amount  due  before  suit  brought,  or  to  offer  in  his  complaint 
to  pay  the  amount  found  due,  were  he  seeking  by  this  action 
solely  a  redemption  of  the  property.  No  tender  was  required- 
{Dunnin^Y.  Ihcm/phrey,  24  Wend.  31 ;  People  v.  Stsrnhurgh, 
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1  Den.  635  ;  Wilsari  v.  Little,  2  N.  Y.  449 ;  Wheeler  v.  Garciu, 
40  id.  584 ;  Currie  v.  White,  45  id.  822 ;  Delavan  v.  Duncan^ 
49  id.  485 ;  Hartley  v.  James,  50  id.  38 ;  Ilaynes  v.  A,  P.  Ins. 
Co.,  69  id.  435;  Code  Civ.  Pro.  §  481.)  The  plaintiff  was 
entitled  to  compel  an  accounting  by  the  defendants.  {Sheldon 
V.  Loper,  14  John.  352  ;  Cresson  v.  Sto\it,  17  id.  116;  Pul- 
ver  V.  Richardson,  3  T.  &  C.  436 ;  Shimer  v.  Masher,  39  Hun, 
153 ;  Buffalo  S.  K  Works  v.  S.  3L  Ins.  Co,,  17  N.  Y.  403  ; 
Craig  v.  Tappen,  2  Sandf.  Ch.  79-90 ;  Iloyt  v.  Monteuse,  16 
N.  Y.  231 ;  Bragelman  v.  Dane,  69  id.  69 ;  Coe  v.  Cassedy,  72 
id.  133,  138 ;  Davenport  v.  McChesney,  86  id.  242 ;  ^/wy  v. 
Van  Yleck,  109  id.  363 ;  Case  v.  Boxighton,  11  Wend.  106 ; 
Chartei'  v.  Stevens,  3  Den.  33 ;  ^m^  v.  Fa/i  Ffec'A*,  40  Hun,  68.) 

Chester  B,  McLaughlin  for  respondent.  This  appeal  brings 
up  for  review  in  this  court  only  the  determinations  of  the  Gen- 
eral Term,  affirming  the  interlocutory  judgment.  (Code  Civ. 
Pro.  §  1336 ;  Baylies  on  N.  T.  &  App.  213 ;  C  F.  N,  Bank  v. 
Lynch,  76  N.  Y.  514 ;  CampbeU  v.  N.  Y.  C  Exchange,  15  J. 
<fe  S.  558 ;  Kaiser  v,  I  A.  Kdb  B.  Co,,  20  id.  557;  Raynors. 
Raynor,  94  N.Y.  250 ;  Code,  §  1536.)  The  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  Plaintiff 
has  not  paid  or  tendered,  or  offered  in  the  complaint  to  pay,  the 
amount  remaining  due  upon  the  mortgages.  {Ballou  v.  Cun- 
ningham, 60  Barb.  425  ;  Chamherlain  v.  Martin,  43  id.  607 ; 
Ilalstead  v.  Swartz,  1  T.  &  C.  562 ;  Thomas  on  Mort.  & 
Sales,  22 ;  Coe  v.  Cassidy,  72  N.  Y.  138 ;  Stoddard  v.  Deti- 
nisoTi,  38  How.  Pr.  296  ;  fffdsen  v.  Walter,  34  id.  385 ;  Por- 
ter V.  Paniihy,  49  id.  453 ;  Case  v.  Boughton,  11  Wend. 
106.)  Relief  in  equity  can  be  granted  only  upon  payment  or 
tender  of  payment  of  tlie  whole  mortgage  debt.  That  must 
be  averred  and  proved,  as  it  lies  at  the  foundation  of  the  only 
remedy  the  plaintiff  has.  {Stoddard  v.  Denniso^i,  38  How. 
Pr.  306;  Brush  v.  Ecans,  21J.  &  S.  523;  Polkv,  Lord 
Clinton,  12  Ves.  48-59 ;  Ilalstead  v.  Sioartz,  46  How.  Pr. 
289 ;  Hall  v.  Ditson,  5  Abb.  [N.  C]  198 ;  Lamhushy,  MtOer, 
38  K  J.  Eq.  117;  4  Kent's  Com.  162,  163,  164;  Thomas  on 
Mort.  &  Sales,  §  218 ;  Edmiston  v.  Brunker^  40  Hun,  256.) 
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Earl,  J.  In  his  complaint  the  plaintiff  alleges  that  in  June, 
1887,  in  an  action  in  the  Supreme  Court  against  the  Port 
Henry  Steel  and  Iron  Company,  limited,  he  was  duly  appointed 
the  permanent  receiver  of  that  company;  that  he  auly  quali- 
fied and  was  then  acting  as  such;  that  the  defendants  were 
copartners  in  busmess,  and  during  the  year  1886  the  iron  com- 
pany became  indebted  to  them  in  the  sum  of  $17,086.84;  that 
on  the  tenth  day  of  August  in  that  year  it  executed  to  them 
chattel  mortgages  on  "  all  buildings,  machinery,  erections,  tools, 
fixtures  and  appliances,  hoisting  engine  and  all  machinery  and 
apparatus  connected  therewith,  placed  by  it  upon  the  prem- 
ises known  as  the  Cedar  Point  Furnace  and  land  adjacent, 
together  with  all  scraps  of  iron  owned  by  it  and  in  its  possession 
at  Port  Henry,  N.  Y. ; "  that  the  mortgages,  by  their  tenns 
and  conditions,  became  due  and  payable  on  or  before  the  1st 
day  of  January,  1887,  and  the  amount  secured  by  them  not 
having  been  paid,  on  the  lOth  day  of  January,  1887,  the 
defendants  took  actual  possession  of  the  property  described  m 
them,  and  thereafter  caused  a  sale  to  be  made  thereof  at 
auction,  at  which  they  bid  in  the  same  for  the  sum  of  $1,000; 
that  the  sale  was  irregularly  made  and  imf  airly  conducted,  and 
no  portion  of  the  property  was  visible,  in  sight  or  in  view  of 
the  person  or  persons  attending  the  sale ;  that  all  the  property 
was  put  up  for  sale  in  a  lump  and  sold  together  at  the  request 
of  the  defendants,  although  they  well  knew  that  the  property 
could  be  sold  separately  and  greater  sums  realized  therefor  if 
sold  in  parcek ;  that  none  of  the  officers  of  the  corporation 
were  present  at  the  sale ;  that  ever  since  the  property  was 
taken  by  defendants  they  have  claimed  to  be  the  legal  owners 
thereof  and  still  hold  and  retain  the  same,  except  that  since 
the  sale  they  have  sold  some  portion  thereof,  realizing  from 
such  sale  between  the  sum  of  $10,000  and  $15,000 ;  that  at  the 
time  the  property  was  taken  by  defendants  and  sold,  the  value 
of  the  same  was  about  $60,000,  and  the  indebtedness  due  from 
the  defendants  to  the  corporation  on  the  mortgages  did  not 
exceed  the  sum  of  $20,000 ;  that  the  defendants  claim  to  be 
creditors  of  the  company  for  the  balance  of  the  indebtedness 
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secured  by  the  mortgages  after  deducting  the  suni  of  $1,000, 
amounting  to  $18,281.59  with  interest  from  August  10,  1886; 
and  the  prayer  for  judgment  is  as  follows :  "  Wherefore,  by 
reason  of  the  premises,  the  plaintiff  demands  judgment  and 
decree  of  this  court  that  said  defendants  account  to  the  plain- 
tiff herein  for  the  true  and  full  value  of  the  property  so  taken 
and  sold  by  them  at  the  time  the  same  wa^  so  taken,  retained 
and  sold  as  hereinbefore  stated,  and  that  the  value  thereof  so 
to  be  ascertained  be  applied  in  payment  and  extinguishment 
of  the  debt  secured  by  said  mortgages  referred  to,  and  that 
plaintiff  herein  have  judgment  against  said  defendants  for  the 
balance,  together  with  such  other  and  further  relief  in  the 
premises  as  may  be  just  and  equitable  with  the  costs  and  dis- 
bursements of  this  action." 

The  defendants  demurred  to  the  complaint  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action.  The  judge  at  Special  Term  sustained  the  demurrer 
on  the  ground,  as  appears  from  his  opinion,  that  the  plaintiff 
should  have  alleged  in  the  complaint  a  tender  of  the  amount 
confessedly  due  and  unpaid  upon  the  mortgages;  and  the 
judgment  of  the  Special  Term  was  sustained  by  the  General 
Tenn,  as  appears  from  its  opinion,  because  the  plaintiff 
omittted  to  show  "  either  a  tender  of  the  amount  conceded  to 
be  due  to  the  defendants,  or  an  offer  to  pay  that  amount  upon 
its  being  ascertained  and  established  at  the  trial." 

The  plaintiff,  as  receiver  of  the  iron  company,  occupies  its 
place  in  this  action,  and  has  the  same  right  im  maintain  the 
action  that  it  would  have  had  if  no  receiver  had  been  appointed. 
After  default  in  the  payment  of  the  mortgages,  at  law  the  title 
of  the  defendants  became  absolute,  and  they  were  the  general 
owners  of  the  property  mortgaged.  Thereafter  the  mortgagor 
could  maintain  no  action  whatever  at  law  against  them.  All 
that  remained  to  it  was  a  riglit  of  redemption,  which  could 
only  be  enforced  in  an  equitable  action.  {Charier  \.  Stevens^ 
3  Den.  33:  Stoddard  v.  Denisan,  38  How.  Pr.  296;  Bragelr 
mmi  V.  Dane,  69  N.  Y.  69.) 

The  fact  that  upon  the  sale  by  the  defendants  under  the 
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mortgage,  they  became  the  purchasers,  does  not,  of  itself, 
render  the  sale  void.  (Okott  v.  T.  7?.  B,  Co.,  27  N.  Y. 
546 ;  EdmlsUm  v.  Bmcher^  40  Him,  256 ;  King  v.  WaJhridge, 
48  id.  470 ;  EUiott  v.  Wood,  45  N.  Y.  71 ;  UaU  v.  Ditso7i, 
5  Abb.  [N.  C]  198.)  But  the  other  facts  alleged  in  the  com- 
plaint show  that  the  sale  was  void,  or  if  not  void,  that  it  was 
cei*tainly  voidable ;  and  it  could  be  vacated  and  set  aside,  if 
necessary,  as  part  of  the  relief  in  this  action.  A  sale,  in  bulk, 
for  $1,000,  of  property  wortli  $60,000,  consisting  of  a  large 
number  of  articles,  when  the  property  was  not  present  or 
visible  to  the  persons  attending  tlie  sale,  in  the  absence  of  any 
of  the  officers  of  the  mortgagor,  could  not  stand  either  in  a  court 
of  law  or  of  equity  for  one  moment.  Therefore,  after  that  sale 
the  defendants  still  remained  in  possession  of  the  property,  as 
before,  and  the  mortgagor's  right  of  redemption  was  not  cut 
off  thereby.  The  defendants  subsequently  sold  between 
$10,000  and  $15,000  of  the  property,  as  we  must  infer,  at 
private  sale.  That  sale  was  valid,  if  fairly  made.  {Chamher- 
lain  V.  Martm,  43  Barb.  607 ;  Ballon  v.  Cunningham,  60 
id.  425  ;  Coe  v.  Cassidy,  72  N.  Y.  133.)  The  amount  received 
upon  the  sale  of  such  property  was  applicable,  and  must  be 
deemed  to  have  been  applied  upon  the  mortgages,  and  the 
balance  of  the  property  remained  in  their  hands  as  security 
for  the  balance  due  upon  the  mortgages.  The  defendants, 
upon  any  facts  alleged  in  the  complaint,  could  not  be  com- 
pelled to  take  that  at  a  valuation,  and  the  only  right  of  the 
plaintiff  in  refe^rence  thereto  was  a  right  of  redemption,  upon 
paying  the  balance  due  upon  the  mortgages.  (Bragelvian  v. 
J)an^,  »uj}ra,) 

The  facts  alleged  in  the  complaint  are  sufficient  to  show  in 
the  plaintiff  a  right  of  redemption  from  the  mortgages,  and 
this  action  should  be  treated  as  one  to  redeem ;  and  in  it  the 
plaintiff  may  have  such  incidental  relief  as  is  necessary  to 
accomplish  the  redemption.  He  may  have  an  accounting  so 
as  to  determine  the  amount  due  upon  the  mortgages,  and  judg- 
ment giving  him  the  right  to  redeem  upon  payment  of  that 
amount. 
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As  a  condition  to  his  right  to  maintain  this  action  it  was  not 
necessary  for  the  plaintiff,  before  the  commencement  thereof, 
to  tender  or  offer  to  pay  the  balance  due  upon  the  mortgages. 
Nor  was  it  necessary  for  him  to  offer  in  his  complaint  to  pay 
the  amount  which  should  be  found  due.  There  are,  undoubt- 
edly, authorities  laying  down  the  rule  in  general  terms,  that 
before  an  action  to  redeem  from  a  mortgage  can  be  maintained, 
the  mortgagor  must  either  tender  the  amount  due  upon  the 
mortgage,  or  offer  to  pay  the  amount  in  his  complaint.  But 
it  has  never  been  so  decided  in  this  court,  and  we  think  it  is 
now  the  settled  law  in  this  state,  under  our  present  system  of 
pleadings,  that  the  allegation  of  such  a  tender  or  offer  is 
unnecessary.  It  certainly  is  not  necessary  to  allege  that  a 
tender  or  offer  to  pay  the  amount  due  upon  the  mortgage  was 
made  before  the  commencement  of  the  action ;  and  an  offer 
in  the  complaint  is  at  most  a  technical  matter,  serving  no  sub- 
stantial purpose,  because  in  the  judgment  given  in  such  an 
action  the  court  always  provides  that  redemption  can  be  had 
upon  payment  of  the  amount  due.  The  tender  and  offer 
are  important  only,  as  they  have  bearing  upon  the  question  of 
costs.  The  mortgagor's  right  of  redemption  is  not  dependent 
upon  his  offer  or  tender  of  payment.  It  exists  independently 
thereof,  and  antecedently  thereto.  The  tender  or  offer  is  not 
needed  to  put  the  mortgagee  in  default,  and  if  made,  no  relief 
can  be  based  thereon  as  the  rights  of  the  parties  are  not  changed 
thereby,  and  independently  thereof  are  always  taken  care  of 
and  regulated  in  the  judgement.  Payment  upon  redemption 
and  as  a  condition  of  redemption  can  be  enforced  in  the 
action,  and  the  dismissal  of  the  complaint  in  such  an  action, 
on  default  of  payment  under  the  judgment,  as  a  condition  of 
redemption,  operates  as  a  foreclosure.  {Bishop  of  Winchester 
V.  Paine y  11  Vesey,  194.) 

In  Qiiin  v.  Brittain  (Hoff.  Ch.  353),  it  was  held  that  it 
was  not  essential  in  a  bill  to  redeem  to  offer  to  pay  the  amount 
due  upon  the  mortgage ;  that  in  such  a  suit  there  is  no  decree 
for  payment,  but  the  bill  is  dismissed  in  default  of  payment, 
and  then  the  decree  becomes  equivalent  to  a  foreclosure.     The 
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learned  vice-chancellor,  in  that  case,  said :  "  It  is  objected  that 
there  i»not  in  the  bill  an.  offer  to  pay  the  amount  due.  I  do 
not  find  in  the  precedents  that  such  an  offer  is  distinctly  made. 
The  form  is  that  upon  the  payment  of  what,  if  anything, 
shall  be  found  due  in  respect  to  principal  and  interest,  the 
mortgagee  may  be  decrsed  to  deliver  possession.  Neither  can 
it  be  essential,  because  no  decree  is  ever  made  upon  such  a  bill 
for  the  payment  of  the  amount  personally.  If  the  amoimt 
found  due  is  not  paid,  there  is  a  decree  of  dismission,  with  costs, 
which  is  equivalent  to  a  decree  for  foreclosure."  In  Beach  v. 
Cooh  (28  N.  Y.  508),  it  was  held  that  in  an  action  to  redeem 
from  a  mortgage  it  was  not  necessary  that  the  complaint  should 
contain  an  express  general  offer  to  pay  any  balance  which 
might  be  found  due.  Selden,  J.,  writing  the  opinion  of  the 
court,  said :  "  There  is  no  express  general  offer  to  pay  any 
balance  \vhich  might  be  found  due ;  but  it  was  held  under  the 
former  system  of  pleading  that  such  an  offer  in  a  bill  to  redeem 
was  not  necessary,  and  it  is  certainly  not  indispensable  now. 
*  *  *  The  case,  therefore,  was  in  form,  one  in  which  it 
waa  proper  to  allow  the  plaintiff  to  redeem,  and  I  can  discover 
nothing  in  his  position  to  render  such  redemption  unjust  or 
inequitable.  *  *  *  If  he  fails  to  redeem  within  the  time 
appointed,  the  dismissal  of  his  complaint  as  the  consequence 
of  such  failure,  operates  as  a  foreclosure  of  the  mortgage.'* 
(See, also,  Jf/7idr  v.  Beekman,  11  Abb.  [N.  S.]  147,  160.) 

We  are,  therefore,  of  opinion  that  this  complaint,  with  its 
prayer  for  general  and  specific  relief,  was  suflScient  for  an 
action  to  redeem  from  the  mortgages,  and  that,  therefore,  the 
judgments  of  the  Special  Term  and  of  the  General  Tenn  were 
wrong  and  should  be  reversed,  and  the  plaintiff  should  have 
judgment  upon  the  demurrer,  with  costs  in  all  the  courts, 
unless  the  defendant  shall,  within  thirty  days  from  the  filing 
of  the  remittitur  in  the  court  below,  pay  the  costs  subsequent 
to  the  service  of  the  demurrer,  and  interpose  an  answer  to  the 
complaint 

All  concur. 

Judgment  accordingly. 
SiCKELs — Vol.  LXXIV.        67 
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Byron  J.  Strough,  Appellant,  v.  George  Wilder,  Impleaded, 

etc.,  Respondent. 

The  possession  of  a  deed  by  the  grantee  is  prima  fa4*ie  evidence  of  delivery, 
when  there  is  nothing  to  impeach  the  bona  fides  of  his  possession. 

In  an  action  for  partition,  plaintiff  claimed  title,  under  deeds,  from  the 
heirs  of  S.  W.,  who  died  intestate.  The  defendant  G.  W.,  u  son  of  the 
deceased,  claimed  under  a  deed  from  her,  which  was  neitlier  acknowl- 
edged nor  its  execution  attested  by  a  subscribing  witness;  its  execution 
was  proved  by  two  witnesses  who  were  present  at  the  time,  and  no  attempt 
was  made  to  show  that  her  signature  thereto  was  not  genuine.  The  fact 
of  delivery  was  not  directly  proved,  but  defendant  produced  the  deed  and 
proved  that  it  was  drawn  by  a  scrivener,  pursuant  to  the  directions  of 
the  grantor.  Two  witnesses  testified  to  declanitions  of  S.  W.,  to  the 
effect  that  she  intended  G.  W.  to  have  the  premises  described  in  the 
deed,  and,  that  from  the  time  of  its  execution  until  8.  W.'s  death,  sev- 
eral years  thereafter,  it  was  in  the  custody  of  G.  W.  It  also  appeared 
that  G.  W.  rented  the  premises  to  others,  paid  taxes  and  made  repairs, 
and  during  his  mother's  life,  after  the  deed  had  been  executed,  exercised 
such  control  over  the  property  as  usually  attends  ownership.  Held,  the 
testimony  justified  a  finding  that  the  deed  was  executed  and  delivered. 

L^aoheJdy  that  plaintiff  was  not  a  *'  purchaser"  within  the  provision  of  the 
Revised  Statutes  (1  R.  S.  738,  §  137),  which  declares  that  an  unacknowl- 
edged and  unattested  deed  "  shall  not  take  effect  as  against  a  purchaser  or 
incumbrancer  until  so  acknowledged; "  that  the  title  under  the  deed  was 
good,  as  between  the  parties,  and  also,  against  her  heirs  or  one  claiming 
from  them,  as  the  grantor,  on  her  death,  was  neither  seized  nor  had  she  any 
title  to  the  land  in  question,  and  the  heirs  took  and  could  convey  nothing. 

An  heir  who  takes  by  descent  is  not  a  purchaser  in  the  eye  of  the  law  and 
does  not  hold  the  estate  descended  by  purchase. 

The  word  "purchaser,"  in  said  statute,  means  one  who  derives  title  by 
purchase  from  the  grantor  in  the  unacknowledged  and  unattested  deed, 
or  from  one  who,  himself,  is  either  mediately  or  immediately  a  purchaser 
from  such  grantor. 

Reported  below,  49  Hun,  405. 

(Argued  February  28,  1890 ;  decided  March  11,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  2,  1888,  which  affirmed  a  judgment  in  favor  of 
defendant,  entered  upon  the  report  of  a  referee. 

This  was  an  action  for  the  partition  of  real  estate. 

The  material  facts  are  stated  in  the  opinion. 
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Statement  of  case. 

Wayland  F.  Ford  for  appellant.  By  express  statute,  the 
deed,  not  being  acknowledged,  and  having  no  subscrib- 
ing witness  thereto,  is  of  no  efEect  against  the  plaintiflE. 
(3  E.  S.  2194 ;  Chamberlain  v.  Sp7*agur,  86  N.  Y.  605 ;  22 
Hun,  437 ;  Eoggen  v.  Avery,  63  Barb.  65  ;  65  K  Y.  592 ;  Kent's 
Coram.  450 ;  Genter  v.  Morrison,  31  Barb.  158  ;  EUey  V.  Met- 
calf,  1  Den.  323 ;  1  R.  S.  148,  150.)  The  referee  finds  that 
the  occupancy  of  George  Wilder  was  under  said  deed,  and  that 
the  occupancy  was  adverse.  {Jackson  ex  dem.  v.  Stevens,  16 
Johns.  116 ;  Jachson  ex  dera.  v.  Sears,  10  id.  436 ;  Kellogg  v. 
Kellogg,  6  Barb.  128 ;  Jackson  ex  dein.  v.  Johnson,  5  Cow.  74 ; 
Doe  V.  Thompson,  Id.  371 ;  Jackson  v.  Britton,  4  Wend.  507 ; 
Reformed  Church  v.  Schoolc^^aft,  5  Lans.  206  ;  Cook  v.  Jarvis, 
20  N.  Y.  400 ;  Stevens  v.  Ilauser,  39  id.  302 ;  Miller  v.  Down- 
ing, 54  id.  631 ;  Ea^t  Hampton  v.  Kirk,  68  id.  465  ;  Bedell 
V.  Shaw,  59  id.  46,  50 ;  Howard  v.  Howard,  17  Barb.  667 ; 
Miller  V.  Z.  /.  J?.  R.  Co,,  71  N.  Y.  386 ;  Thompson  v.  Bxir- 
ham.s,  61  id.  52  ;  Helton  v.  Bender,  60  id.  79  ;  Stnith  v.  Burtis, 
9  Johns.  174 ;  Livingston  v.  P,  /.  Co,,  9  Wend.  516 ;  Code, 
§  370;  Burhans  v.  Van  Zandt,  7  K  Y.  527;  Bliss  v.  John- 
son, 94  id.  242 ;  Varick  v.  Eden,  2  Wend.  167.)  As  to  the 
statement  in  tlie  opinion  of  the  General  Term  that  the  pur- 
chaser mentioned  in  the  statute  is  limited  to  a  purchaser  from 
the  grantor,  and  would  not  embrace  a  purchase  from  an  heir, 
the  case  of  Roggen  v.  Avery  is  an  authority  that  the  power  of 
disposition  retained  by  tlie  grantor  is  a  property  right  and 
interest  in  the  land,  for  in  that  case  the  right  passed  to  a 
devisee  under  the  designation  of  "  all  my  property."  (4  R.  S. 
[8th  ed.]  2469  ;  Chamherlain  v.  Spragur,  86  N.  Y.  608.)  The 
exceptions  were  well  taken.  The  questions  and  answers 
involved  personal  transactions  between  the  witness  and  his 
deceased  mother,  and  were  incompetent  under  section  829  of 
the  Code.  {Holcornh  v.  Holcomb,  94  N.  Y.  317 ;  95  id.  316 
Orey  v.  Grey,  47  id.  554 ;  Johnson  v.  Spies,  5  Hun,  468 
Jacques  v.  Cajole,  7  id.  676 ;  Chaffee  v.  Goddard,  42  id.  147 
Pease  v.  Bamett,  30  id.  525 ;  Boughton  v.  Bogardus,  35 
id,  199 ;    Stewart  v.  Patterson,  37  id.   113 ;    Camphell    v. 
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Hubbardy  38  id.  306;  Smith  v.  Smithy  40  id.  401;  JSesseffuie 
V.  Mason^  58  Barb.  89 ;  Chadwick  v.  Former ^  69  N.  Y.  404, 
407,  409  ;  Pinney  v.  Orth^  88  id.  447 ;  Adams  v.  MorrisoTiy 
113  id.  152  ;  MiUa  v.  Da/vis^  Id.  243 ;  In  re  Eysermse^  Id.  62.) 
The  plaintiff  is  entitled  to  maintain  the  action  of  partition. 
(Code  Civ.  Pro.  §§  1532,  1543,  1544;  Beebe  v.  ariffin,  14 
N.  Y.  238  ;  Howdl  v.  MiJU^  7  Lans.  195  ;  BrowneU  v.  Brow- 
nell^  19  Wend.  369 ;  Weinman  v.  Hampton^  20  Wkly.  Dig. 
68 ;  Hitchcock  v.  Skinner^  Hoff.  Ch.  21  ;  Sisso7i  v.  Cximmings^ 
106  N.  Y.  50  ;  (7t/fo(?r  v.  Rhoades,  87  id.  348 ;  Zeller's  Lessee 
V.  ^ci^^,  4  How.  [U.  S.]  295  ;  Barr  v.  Gvatz,  4  Wheat.  213  ; 
McCluny  v.  ^^^5,  5  id.  124;  Challefovx  v.  Duchanne^  8 
Wis.  287 ;  Zw?y  v.  Jfa^i^,  11  Penn.  St  189 ;  Bennett  v.  ^w^ 
ZocA?,  35  id.  364 ;  Hall  v.  Stevens^  9  Mete.  418 ;  Kathan  v. 
liockvjell^  16  Hun,  91 ;  Jackson  v.  Tihhitts^  9  Cow.  252 ;  4 
Kent's  Comm.  368;  Wilkins  v.  Tr?7A;i7i*,  1  Johns.  Ch.  Ill; 
Carr  V.  Smithy  4  id.  271 ;  Burhans  v.  Burhans^  2  Barb.  Ch. 
398.)  The  evidence  will  not  warrant  the  finding  of  any  deliv- 
ery of  the  instrument  by  Susannah  Wilder  to  George  Wilder. 
(Ford  V.  JatneSy  2  Abb.  Ct.  App.  Dec.  159 ;  Best  v.  Brov>ny 
25  Hun,  224 ;  BraxikM  v.  Bailey,  28  N.  Y.  340 ;  Knowles 
v.  Bamharty  71  id.  474 ;  StewwH  v.  Stewart^  50  Wis.  445 ; 
Genter  v.  Morrison^  31  Barb.  158;  Elsey  v.  Metcalfe  1  Den. 
323 ;  F//^^y  v.  Dennis,  44  Barb.  354  ;  Hihhard  v.  a9wM,  67 
Cal.  547 ;  Roberts  v.  Jackson,  1  Wend.  478 ;  Fitzgerald  v. 
{?^,  99  Ind.  28 ;  Stlllwdl  v.  Huhbard,  20  Wend.  47 ;  Oay^# 
V.  Dudley,  20  N.  Y.  76  ;  Jaclcson  ex  dem.  v.  Sharpy  9  Johns. 
167 ;  Brandt  v.  Ogden,  1  id.  156 ;  Jackson  v.  Balrd^  4  id. 
230.) 

irafe(?7i  J/!  Rogers  for  respondent.  A  delivery  may  be 
inferred  from  very  slight  circumstances,  even  where  the 
instrument  is  left  in  possession  of  the  grantor.  {Bun7i  v. 
Winthrojp,  1  Johns.  Ch.  329;  Souverbye  v.  Arden,  Id.  240; 
Perry  on  Trusts,  §  103 ;  Scrugham  v.  Wood,  15  Wend.  545.) 
Acceptance  will  be  presumed  from  the  beneficial  nature  of 
the  grant.     {Jackson  v.  Bodle^  20  John.  184;  Church  v.  GiU 
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w^n^  15  Wend.  656.)  The  deed,  though  unacknowledged, 
was  good  and  effectual  to  pass  title  as  between  the  parties 
to  it.  (  Wood  V.  Ohapin,  13  N.  Y.  509,  514 ;  4  E.  S.  [8th  ed.] 
2451,  §  137 ;  Jackson  v.  La  Fronibois^  8  Cow.  589 ;  BriggsY. 
Prosser^  14  Wend.  227 ;  Hooper  v.  A.  W.  Works^  44  Hun, 
568-573  ;  Abrams  v.  Rhonxer^  Id.  507-510 ;  Sarids  v.  Hughes^ 
53  N.  T.  287-296 ;  Reformed  Church  v.  Schoolcraft,  65  id, 
133-144 ;  Bradstreet  v.  Clark,  12  Wend.  603-675  ;  Jackson 
V.  Norton,  18  Johns.  355-362 ;  Wooley  v.  Moras,  19  Hun, 
275  ;  2  K.  S.  [8th  ed.]  2453  ;  18  Johns.  355  ;  HiltonY.  Bender, 
4  T.  &  C.  270 ;  Claff  v.  Brmnagham,  9  Cow.  530 ;  Bogardus 
V.  Trinity  Church,  4  Sandf.  Ch.  739 ;  Munro  v.  Merchant, 
28  N.  Y.  9 ;   Pearce  v.  Moore,  114  id.  256 ;  Becker  v.  Van 

Valkenhurg,  29  Barb.  319  ;  Ottinger  v.  Strashurger,  33  Hun, 
466-470.)  The  acts  of  the  defendant  were  open  and  notorious, 
{Christie  v.  Gage,  2  T.  &  C.  344;  71  N.  Y.  186;  116  id.  34 
18  Jolins.  355.)  This  action  is  barred  by  the  Statute  of  Limi- 
tations. (Code,  §  365 ;  Munro  v.  Merchant,  28  N.  Y.  9 ; 
Sands  V.  Hughes,  53  id.  287-296 ;  i?.  Church  v.  ScJwolcraft, 
65  id.  133-144.)  The  deeds  to  the  plaintiff  by  persons  out  of 
possession  were  absolutely  void.  (4  K.  S.  [8th  ed.]  2453, 
§  147 ;  Christie  v.  Gage,  2  T.  &  C.  344 ;  Pearce  v.  Moore, 
114  N.  Y.  256.)  The  plaintiff's  original  entry  in  April,  1884, 
was  a  bald,  naked  trespass  without  color  or  claim  of  right. 
{Sullivan  v.  Sullivan,  66  N.  Y.  37 ;  Florence  v.  Hopkins,  46 
id.  182 ;  Van  Schuyler  v.  Mulford,  59  id.  426 ;  Culver  v. 
Rhodes,  87  id.  348.)  No  error  was  committed  by  the  referee 
in  overruling  the  plaintiff's  objections  to  the  questions :  "  Since 
what  time  have  you  had  the  paper  in  your  possession?" 
and  "state  to  the  referee  how  long  this  paper  has  been  in 
your  possession  in  same  condition  it  now  is."  (Code,  §  828 ; 
Siramons  v.  SIsson,  26  X.  Y.  277 ;  Lohdell  v.  LobdsU^  36  id. 
S33,  334 ;  Code,  §  829 ;  Cary  v.  WhiU,  59  X.  Y.  336-339 ; 

Wadsworth  v.  Hermans,  85  id.  639 ;  Pinny  v.  Orth,  88  id. 
447,  451;  Simons  v.  Havens,  101  id.  428-433.)  The 
plaintiff  says  he  paid  Alvaro  Wilder  (one  of  the  grantors) 
three    dollars.      He  proved  the  assessed  valuation  of   the 
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entire  lot  to  be  forty  dollars.  This  shows  the  amount  in  con- 
troversy is  much  less  than  $500,  and  so  the  case  is  not  appeal- 
able.   {Trevett  v.  Barnes,  110  K  Y.  500 ;  Code,  §  191,  subd.  3.) 

Andrews,  J.  The  finding  of  the  referee  that  Susannah 
Wilder  executed  and  delivered  to  the  defendant  the  deed  of 
June  20,  1855,  is  supported  by  evidence  and  has  been  con- 
firmed by  the  General  Term.  The  execution  of  the  deed  by 
the  grantor  was  proved  by  two  witnesses  who  were  present  at 
the  time,  and  no  attempt  was  made  on  the  trial  to  show  that 
the  signature  to  the  deed  was  not  genuine.  The  fact  of 
delivery  was  not  directly  proved  by  an  eye  witness.  But  the 
defendant  produced  the  deed,  and  the  possession  of  a  deed 
by  the  grantee  is  prim<i  fade  evidence  of  delivery,  where 
there  is  nothing  to  impeach  the  hona  fides  of  his  possession. 
The  other  circumstances  proved  on  the  part  of  the  defend- 
ant, confirm  the  presumption  of  delivery  arising  from  posses- 
sion of  the  deed.  It  was  shown  that  it  was  drawn  by  a 
scrivener,  pursuant  to  the  directions  of  the  grantor.  The 
sister  of  the  defendant  testified  to  declarations  of  her  mother, 
the  grantor,  to  the  effect  that  she  intended  that  the  son  should 
have  the  lot  in  question.  She  also  testified  that  from  the 
time  of  the  execution  of  the  deed  until  the  mother's  death, 
several  years  thereafter,  the  deed  was  in  the  custody  of  the 
defendant  and  was  kept  by  him  in  a  box  with  his  other  papers. 
The  defendant's  wife  was  permitted,  without  objection,  to 
testifv  to  the  same  fact.  The  defendant  rented  the  house, 
paid  taxes  and  made  repaire  on  the  premises,  and  during  his 
mother's  life,  after  the  deed  had  been  executed,  exercised 
such  control  of  tlie  property  as  usually  attends  ownership. 
If  the  evidence  on  the  part  of  the  plaintiff  can  be  regarded 
as  casting  any  doubt  upon  the  point  whether  there  was  an 
absolute  delivery  of  the  deed,  with  intent  to  pass  the  title  to 
the  property,  we  are  concluded  by  the  finding  in  favor  of  the 
defendant. 

The  plaintiff  claims  title  to  an  undivided  part  of  the  prem- 
ises  in   question,  under  deeds  from   some  of  the  heirs  of 


1890.]  Strough  v.  Wilder.  535 

Opinion  of  the  Court,  per  Andrews,  J. 


Susannah  Wilder  (who  died  intestate  July  15,  1868),  executed 
after  her  death.  The  deed  from  Susannah  Wilder  to  tlie 
defendant  was  neither  acknowledged  by  her  nor  was  its  execu- 
tion attested  by  a  subscribing  witness.  The  plaintiff  insists  that 
for  this  reason  the  deed  was  void  as  to  the  plaintiff  under  the 
statute  (1  R.  S.  738,  §  137)  which  declares  that  an  unacknowl- 
'  edged  and  unattested  deed  "  shall  not  take  effect  as  against  a 
purchaser  or  incumbrancer  until  so  acknowledged."  The  con- 
clusive answer  to  this  claim  is  that  the  plaintiff  is  not  a 
purchaser  within  the  meaning  of  the  statute.  The  word 
"  purcliaser "  in  this  statute  means  one  who  derives  title  by 
purchase  from  the  grantor  in  the  unacknowledged  and  unat- 
tested deed,  or  from  one  who  himself  is  mediately  or 
immediately  a  purchaser  from  such  grantor.  The  word  pur- 
chase, as  designating  the  origin  and  nature  of  title  to  real 
property,  has  a  technical  but  well  settled  meaning.  It 
includes  every  mode  of  acquisition  of  an  estate  in  land  known 
to  the  law,  except  that  by  which  an  heir  on  the  death  of  his 
ancestor  becomes  substituted  in  his  place  as  owner  by  oper- 
ation of  the  law.  (Burrill's  Die.  tit.  Purchase.)  The  heir  who 
takes  by  descent  is  not  a  purchaser,  and  does  not  hold  the  estate 
descended  by  purchase.  He  may,  when  he  has  come  into  the 
inheritance,  originate  a  title  by  purchase,  upon  his  conveyance 
to  another,  but  his  own  title  is  not  such.  The  statute  uses  the 
word  purchase  in  its  technical  sense.  It  is  well  settled  that  the 
title  under  an  acknowledged  and  unattested  deed  duly  deliv- 
ered, is  good  as  between  the  parties.  This  is  so  both  under 
the  statute  and  at  common  law.  ( Wood  v.  Chajnri^  13  N.  Y. 
509;  Dole  v.  Thurlmc^  12  Mete.  157.)  The  grantor  cannot 
reclaim  the  estate  conveyed,  in  contravention  of  his  deed, 
nor  can  his  heirs.  Both  are  bound  bv  it.  Tlie  statute  does 
not  aid  the  grantor's  heirs,  for  the  reason  that  they  are  not 
purchasers,  and  as  to  them  the  statute  has  no  application. 
On  the  death  of  Susannah  Wilder,  she  was  neither  seized 
nor  had  she  any  title  to  the  land  in  question,  and  the  heirs 
took  no  other  estate  by  descent  than  such  as  was  vested  in  her 
at  her  death.     Their  conveyance  to  the  plaintiff  conveyed 
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nothing,  because  they  had  no  interest  to  convey.  The  defend- 
ant's deed,  which  was  good  as  against  Susannah  Wilder,  waa 
good  also  against  her  heirs  or  those  claiming  title  from  them 

This  disposes  of  the  case.  We  think  it  unnecessary  to  con- 
sider whether  the  exception  taken  to  the  question  put  to  the 
defendant  as  to  the  time  during  which  he  had  possession  of 
the  deed,  was  well  taken.  It  would  be  difficult  to  sustain 
the  ruling  under  our  recent  decision  in  Clift  v.  Mo%e%  (112 
N.  Y.  426).  Excluding,  however,  the  defendant's  evidence 
on  this  point,  there  is  left  the  uncontradicted  evidence  of  two 
unimpeached  witnesses  to  the  fact  that  the  deed  was  in  his 
possession  after  its  execution,  during  his  mother's  life. 

We  find  no  error  in  the  record  prejudicial  to  the  plaintiff, 
and  the  judgment  should  be  affinned. 

All  concur. 
Judgment  affirmed. 


James  Talcott,  Appellant,  ^^  Horton  Harder  et  aL, 

Respondents. 

The  fact  that  an  insolvent  debtor,  after  the  commencement  of  bankruptcj 
proceedings  against  him,  transferred  property,  by  way  of  preference,  to 
a  creditor,  in  violation  of  the  provisions  of  the  Bankrupt  Act,  is  not, 
under  the  laws  of  this  state,  any  evidence  of  fraud. 

"Where,  therefore,  on  trial  of  an  action  to  set  aside  a  conveyance  of  real 
estate  made  by  an  insolvent  debtor,  as  executed  to  hinder,  delay  and  , 

defraud  creditors,  the  court  excluded  evidence  offered  by  plaintiff  to 
the  effect  that  prior  to  the  conveyance,  bankruptcy  proceedings  had  been  I 

commenced  against  the  grantor  and  an  order  issued  therein  restraining 
him  from  making  any  distribution  of  the  property,  /w?W,  no  error. 

(Argued  March  8,  1890;  decided  March  11,  1890.) 

Appeal  from  judgment  of  tlie  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  ujx)n  an  order 
made  M-ay  1,  1888,  which  affirmed  a  judgment  in  favor  of  the 
defendant  entered  upon  tlie  report  of  a  referee. 

This  action  was  brought  to  vacate,  as  fraudulent,  a  convey- 
ance of  real  estate  made  hy  defendant,  Horton  Harder,  who, 
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it  was  conceded,  was  at  the  time  insolvent,  to  defendant  Nich* 
olas  W.  Harder,  and  a  conveyance  of  the  same  property  from 
Nicholas  W.  Harder  to  Mary  G.  Harder,  wife  of  the  insolvent. 
The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

S.  F.  Kneeland  for  appellant.  The  referee  erred  in  exclud- 
ing the  testimony  relating  to  the  proceedings  in  bankruptcy  on 
tiie  day  of  the  transfer.  {Starin  v.  KeUey^  88  N.  Y.  421.) 
The  transfer  by  the  defendant,  Horton  Harder,  to  his  brother, 
Nicholas  W.  Harder,  was  fraudulent  in  fact  and  in  law. 
(  Wood  V.  Hunt,  38  Barb.  302 ;  Newman  v.  Corddl,  43  id. 
443 ;  Ericsson  v.  Quinn.  47  N.  Y,  410 ;  Starin  v.  Kelley^ 
88  id.  421 ;  Cole  v.  Tyler,  65  id.  73  ;  Garrison  v.  Mmia^fhan^ 
33  Penn.  St.  232 ;  Parker  v.  Crane,  6  Wend.  647 ;  Mayor^ 
€tc.,  V.  McCarty,  102  N.  Y.  631 ;  Huhhard  v.  Allen,  59  Ala. 
283 ;  Chadwick  v.  Founer,  69  N.  Y.  404.)  The  erroneous 
statement  of  the  consideration  in  a  deed  standing  alone  is  a 
badge  of  fraud.  (Wait  on  Fraud.  Con.  §  228.)  The  transfer 
from  Nicholas  W.  Harder  to  Mary  G.  Harder  is  fraudulent. 
{Newman  v.  Cordell,  43  Barb.  448 ;  Huhhard  v.  Allen,  59  Ala. 
"283.)  The  plaintiff  showed  a  right  to  affirmative  relief  on  the 
ground  that  the  transfer  operated  as  a  security  only.  {Elliott 
v.  Wood,  53  Barb.  285 ;  Murray  v.  Walker,  31  N.  Y.  399 ; 
White  V.  Moore,  1  Paige,  551 ;  Williams  v.  Thorn,  11  id.  459 ; 
BoUes  V.  Duff,  10  Abb.  [N.  S.]  399,  403.)  The  positive  denial 
of  fmud  in  an  answer  will  not  prevail  against  admissions,  in 
the  same  pleading,  of  facts  which  show  the  transactions  to  be 
fraudulent.  {Rohinson  v.  Stewart,  10  N.  Y.  190  ;  CUinents 
v.  Moore,  6  Wall.  299 ;  23  Abb.  [N.  C]  394.) 

EseJc  Cowen  for  respondent.  The  complaint  was  properly 
dismissed,  as  the  defendants  were  both  purchasers  for  value, 
and  no  proof  of  any  notice  to  them  of  fraud  was  given. 
{People  V.  McCarthy,  102  N.  Y.  638 ;  Ja<3ksonv.  McChesney, 
7  Cow.  360  ;  Wood  v.  Chapin,  13  N.  Y.  509.)  A  party  who 
receives  property  in  satisfaction  of  an  existing  indebtedness, 
actual  or  contingent,  is  a  purchaser  for  value,  within  the  mean* 
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ing  of  the  act  in  relation  to  fraudulent  conveyances.  (Murphy 
V.  Griggs^  89  N.  Y.  446 ;  Seymour  v.  Wilson^  19  id.  42 ; 
Birdseye  v.  Ray^  4  Hill,  163.)  A  verbal  assumption  of  an 
incumbrance  is  valid.  (Jones  on  Mort  §  750 ;  Wilson  v. 
King,  23  N.  J.  Eq.  150 ;  King  v.  Whitely,  10  Paige,  465 ; 
Trotter  v.  IlugheB,  12  N.  Y.  74.)  No  merger  was  intended. 
{James  v.  Mowry,  2  Cow.  246.)  Mrs.  Harder  having  assumed 
the  mortgage  and  promised  to  pay  it,  would  be  estopped  from 
claiming  a  merger.     {Reed  v.  Latson,  15  Barb.  9.) 

Peckham,  J.  The  referee  found  that  Nicholas  W.  Harder 
was  a  purchaser  from  Horton  Harder  (the  judgment  debtor  and 
the  original  owner),  for  a  valuable  consideration  and  tliat  there 
was  no  proof  charging  him  with  any  knowledge  of  an  intent 
on  the  part  of  Horton  Harder  to  defraud  his  creditors,  if  such 
intent  existed.  The  referee  also  found  tliat  Mary  G.  Harder 
was  a  purchaser  from  Nicholas  W.  Harder  for  a  valuable  consid- 
eration without  notice  of  any  alleged  design  of  Horton  Harder 
to  defraud. 

These  findings  are  supported  by  the  evidence  and  there  is 
no  admission  in  any  of  the  answers  at  war  with  them,  and  the 
answers  were  not  read  in  evidence. 

The  plaintiff,  however,  claims  the  referee  erred  in  excluding 
evidence  offered  by  him  for  the  purpose  of  showing,  as  alleged 
in  his  complaint,  that  bankruptcy  proceedings  had  been  com- 
menced against  the  defendant  Horton  Harder,  the  day  on 
which  his  deed  to  Nicholas  W.  Harder  bears  date,  and  that  an 
order  had  been  issued,  in  such  proceedings,  restraining  him 
from  making  any  disposition  of  his  property,  and  that  such 
order  had  been  served  on  Horton  before  he  executed  his  deed 
to  Nicholas. 

This  proof  was  objected  to  on  the  ground  that  it  was  imma- 
terial and  incompetent,  and  the  objection  was  sustained  and 
the  plaintiff  excepted.  The  plaintiff  claims  this  proof  was 
admissible  as  part  of  the  res  gestce,  "and  that  as  any 
transfer  was  void  under  the  bankrupt  law,  it  necessarily 
tends  to  hinder  and  delay  creditors,  if  any  such  transfer  was 
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made."  It  was  a  violation  of  the  bankrupt  law  to  give  a 
preference,  and  if  proceedings  had  been  taken  by  an  assignee 
in  bankruptcy,  under  that  law,  such  transfer  might  have  been 
avoided. 

But  a  transfer,  by  an  insolvent,  by  way  of  preference  to  a 
creditor,  was  not  illegal  under  our  state  law,  and  as  this  is  a 
proceeding  under  that  law  the  defendants'  acts  must  be  judged 
by  it  Every  creditor,  it  is  tnie,  had  the  right  to  the  protec- 
tion and  benefit  of  the  bankrupt  law,  and  if  the  plaintiff  had 
sought  it  in  the  forum,  where  such  law  could  be  invoked,  it 
may  be  assumed  that  he  would  have  obtained  it 

It  cannot  be  contended  that,  under  the  law  of  this  state,  there 
was  any  evidence  of  fraud  in  the  mere  fact  of  a  preference 
being  given  by  an  insolvent  debtor,  if  there  were  no  bank- 
iniptcy  proceeding  pending.  How  is  the  pendency  of  such 
proceeding  of  the  least  materiality  in  the  jurisdiction  which 
permitted  a  preference  to  be  given  ? 

The  fact  that  the  debtor  had  executed  this  deed  when  he 
was  insolvent,  would  be  very  good  ground,  in  an  action  under 
the  bankrupt  law,  to  set  aside  such  conveyance  as  a  fraud  under 
the  act,  whether  he  knew  proceedings  had  at  that  time  been 
commenced  against  him  or  not,  but  I  do  not  see  how  it  is  in 
the  least  material  to  show  a  fact  which,  when  proved,  would 
have  no  effect  upon  the  right  of  the  grantor  to  make  the  deed, 
so  far  as  the  state  law  is  concerned.  It  was  admitted  that 
Horton  Harder  was  insolvent  in  April,  at  the  time  he  made 
tliis  deed,  and  so  proceedings  in  bankruptcy  were  wholly 
immaterial  to  show  that  fact. 

The  bankruptcy  proceedings  never  resulted  in  the  appoint- 
ment of  an  assignee,  and  nothing  further  is  alleged  in  the 
complaint,  than  that  such  proceedings  were  commenced  and  a 
restraining  order  issued.  The  most  that  could  be  claimed  for 
this  evidence  would  be,  that  it  tended  to  show  an  intent  to 
violate,  or  a  clear  violation  of  tlie  Bankruptcy  Act,  in  giving 
preferences  to  creditors  or  in  making  transfers  of  property,  and 
that  fact  does  not  show,  or  tend  to  show,  any  fraud  upon  cred* 
itors  under  our  state  law. 
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Under  such  circumstances  the  existence  of  proceedings  in 
bankruptcy  is  no  part  of  the  res  gestce  in  an  action  in  the  state 
court  to  set  aside  tlie  conveyance  as  executed  to  liinder,  delay 
and  defraud  creditors. 

The  fact  of  such  a  transfer  in  violation  of  the  act,  does  not 
in  an  action  in  our  state  court  necessarily  or  at  all  tend  to  hin- 
der, delay  or  defraud  creditors,  £is  claimed  by  the  counsel  for 
the  plaintiff,  for  it  was  a  transfer  which  was  permitted  by  our 
state  law,  and  to  do  what  the  law  permits  is  not  a  fraud. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Geobge  "W.  Dean,  Respondent,  v.  The  Metropoletan 
Elevated  Railway  Company,  Appellant. 

In  an  action  at  law  to  recover  for  an  injury  in  the  nature  of  a  trespass  to 
real  estate,  the  plaintiff's  rights  can  be  determined  only  in  accordance 
with  the  situation  existing  when  the  action  was  commenced;  where  his 
title  is  put  in  issue  he  must  stand  or  fall  by  the  title  and  right  to  recover 
he  then  had,  and  no  other. 

In  an  action  brought  to  recover  alleged  damages  caused  by  the  unlawful 
construction  and  maintenance  of  defendant's  railroad  in  the  street  in 
front  of  plaintiff's  premises,  the  question  litigated  was  as  to  plaintiff's 
title  and  possession.  Plaintiff  was  allowed  to  give  in  evidence,  under 
objection  and  exception,  a  deed  of  the  premises  executed  to  him  after 
the  commencement  of  the  action.    Held,  error. 

Plaintiff  gave  in  evidence  a  deed  to  himself,  executed  in  1860,  and  proved 
that,  from  the  time  of  its  delivery  up  to  the  commencement  of  the 
action,  he  received  the  rents  and  profits  of  the  premises.  Defendant 
thereupon  put  in  evidence  a  deed  from  plaintiff  to  his  wife  which  did 
not  express  any  valuable  or  meritorious  consideration.  Held,  that  this 
conveyance  did  not  show  title  out  of  plaintiff. 

Statutes  changing  the  common  law  are  to  be  strictly  construed,  and  it 
will  be  held  to  be  no  further  abrogated  than  the  clear  import  of  the 
language  used  in  the  statutes  absolutely  requires. 

The  common-law  disabilities  incident  to  the  relation  of  husband  and  wife 
still  exist,  except  so  far  as  they  have  been  swept  away  by 'express 
enactment. 

Prior  to  the  passage  of  the  act  of  1887  (Chap.  537,  Laws  of  1887),  a  deed 
of  lands  from  husband  to  wife,  or  from  wife  to  husband,  was  void,  and 
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did  not  operate  to  divest  the  grantor  of  title  unless  founded  upon  valu- 
able or  meritorious  consideration  such  as  would  enable  a  court  of  equity 
to  sustain  it. 

The  burden  is  upon  a  party  claiming,  under  such  a  deed,  to  prove  such  a 
consideration. 

Defendant  also  introduced  in  evidence  a  deed  from  plaintiff  and  wife  to  R. 
Plaintiff  then  introduced  a  deed  to  his  wife  from  R.  and  wife,  and  a  deed 
from  his  wife  to  himself,  all  of  which  conveyances  were  duly  acknowl- 
edged and  recorded  shortly  after  their  respective  dates.  Plaintiff  testi- 
fied that  the  deed  to  R.  was  to  secure  a  loan  of  $2,800,  which  he  paid, 
and  then  R.  and  wife  reconveyed  the  premises  to  plaintiff's  wife.  Defend- 
ant's counsel  requested  the  court  to  charge  that  the  jury  were  not  bound 
to  believe  plaintiff's  statement  that  the  deed  to  R.  was  a  mortgage,  he 
being  an  interested  party  and  not  having  called  anyone  to  corroborate 
him.  Also,  that  if  said  deed  and  the  one  from  R.  to  plaintiff's  wife 
were  intended  to  pass  the  title  to  the  property  to  her,  the  verdict  must 
be  for  defendant.    These  requests  were  refused.     i/cW,  error. 

It  setms  that  if  the  deed  to  R.  was  in  fact  a  mortgage,  his  conveyance  to 
plaintiff's  wife  and  her  conveyance  to  plaintiff  operated  to  discharge  the 
mortgage. 

(Argued  March  6,  1890;  decided  March  11,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  May  9,  1888,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Edward  S,  Rapidlo  and  Brainard  ToUes  for  appellant. 
The  learned  trial  judge  erred  in  refusing  to  dismiss  the  com- 
plaint, because  the  plaintiff  was  never  in  possession  of  the 
premises  in  question.     (  Webh  v.  Odell^  49  N.  Y.  585  ;  Cook  v. 

Wliipple,  55  id.  157 ;  WmAhw  v.  Bliss,  3  Lans.  223 ;  A,  B. 
<&  a  Co.  V.  Pratt,  10  Hun,  445 ;  mine  v.  ]\r.  T.  C  B.  B. 
Co.,  101  N.  Y.  98 ;  Lahr  v.  M.  E.  B.  Co.,  104  id.  268 ;  Pond 
V.  M.  E.  B.  Co.,  112  id.  186,  290;  Ottenot  v.  N.  Y.,  L.  c6 

W.  B.  Co.,  28  N.  Y.  S.  R.  483 ;  IFemlerson  v.  N.  T.  C.  B. 
B.  Co.,  8  N.  Y.  423 ;  N.  Y.  N.  E.  Bk.  v.  If.  Y.  E.  B.  Co.^ 
108  id.  660 ;  Ghrver  v.  M.  B.   Co.,  19  J.  &  S.  1 ;  DoyU  v. 
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Zord,  64  N.  Y.  432 ;  Spies  v.  Damm,  54  How.  Pr.  294 ; 
Holmes  v.  Seeley^  19  Wend.  509 ;  Campbell  v.  Arnold^  1 
Johns.  511 ;  Code  Civ.  Pro.  §  1665  ;  Van  Deusen  v.  Young^ 
29  K  Y.  9;  Vedder  v.  Vedder,  1  Den.  257;  Duryea  v. 
JHfayoT-,  ^iJc,  26  Hun,  120;  Taylor  v.  Jf.  i?.  Co,,  53  id. 
309 ;  Tobias  v.  C^Ati,  36  N.  Y.  363 ;  Thompson  v.  Gibson^  7 
M.  &  W.  456 ;  Simpson  v.  /.%.?'ffy^,  1  C.  B.  [  N.  S.]  347 ; 
Mujnford  v.  a  TT.  cj6  W.  It,  Co,,  1  II.  &  N.  34 ;  Sherman 
V.  F,  R,  L  W,  Co,,  84  Ma^.  524 ;  C,  li,  R,  Co,  v.  English, 
73  Ga.  366;  Ilalseijw? L,  Y,  R,  R,  Ci?.,  45  N.  J.  L.  26; 
Smith  V.  Phillips,  8  Phil.  10 ;  Francis  v.  Schoelkopf,  53  N.  Y. 
152 ;  «/?/^^  V.  IlxighiiS,  67  id.  271 ;  Colrick  v.  Swinburne,  105 
id.  507.)  The  learned  trial  judge  erred  in  refusing  to  dismisfi 
the  complaint,  because  the  plaintiff  had  no  title  to  the  premises 
in  question.  {Wisner  v.  Ocumpangh,  ^\  N.  Y.  113;  Hol- 
lingsworth  v.  Flint,  101  U.  S.  591 ;  Prouty  v.  Z.  S,,  etc,,  R. 
R,  Co,,  85  N.  Y.  272 ;  Post  v.  Weil,  26  N.  Y.  S.  R.  131 ;  P., 
etc.,  R.  Co.  V.  Quigley,  21  How.  [U.  S.]  202 ;  Ervin  v.  a  R. 
cfe  i\^.  Cb.,  28  Hun,  269;  Dorrance  v.  IIe7idersoii,  27  id.  206; 
Tiffany  v.  Bowertnan,  2  id.  643 ;  Ct>J5  v.  Curtiss,  8  Johns. 
470 ;  Bostwick  v.  Menck,  4  Daly,  68 ;  McCullough  v.  Colby, 
4  Bosw.  603 ;  TTa^o^i  v.  rA2j^i^,  17  Abb.  Pr.  184;  i^.  cfe  L. 
T.  Co.  V.  Z7.  L,  T,  Co,,  47  Hun,  315 ;  Taylor  v.  JT.  R.  Co,, 
53  id.  305 ;  Holly  v.  fi^a/,  29  id.  444 ;  Doe  v.  Howland,  8 
Cow.  277  ;  Jackson  v.  Stevens,  16  Johns.  110  ;  Branhain  v. 
JTayc^r,  ^^6*.,  24  Cal.  605  ;  Code  Civ.  Pro.  §  544 ;  Hall  v.  Olney, 
65  Barb.  27 ;  Holyoke  v.  Adams,  59  N.  Y.  233  ;  Zyon  v. 
Isett,  2  J.  &  S.  31 ;  Gamer  v.  Hannah,  6  Duer,  262 ;  T,  A. 
R.  Co,  v.  N,  Y,  E.  R.  Co,,  19  Abb.  [N.  C]  261 ;  White  v. 
irogre'r,  25  N.  Y.  328 ;  TlV/ia/i^  v.  Peebles,  32  id.  423 ;  Hunt 
V.  Johnson,  44  id.  27 ;  J/^'^?^-^;-  v.  Wright,  76  id.  262,  271 ; 
Berth's  V.  Nunan,  92  id.  152 ;  Blaesi  v.  Blaesi,  3  K".  Y.  S.  R. 
432 ;  Fruhauf  v.  Bendheim,  24  id.  761 ;  Alward  v.  Alward, 
17  id.  868;  Hendricks  v.  /«aac«,  27  id.  449;  Laws  of  1880, 
chap.  472 ;  Coleman  v.  Burr,  93  N.  Y.  17 ;  Zomtlein  v.  Bram,y 
100  id.  12 ;  Fitzgerald  v.  Quann,  109  id.  441 ;  Man^am  v. 
P^'cX,  111  id.  401 ;  71  .V.  ^^z^^!'  v.  Guenther,  17  N.  Y.  S.  R, 
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405;  White  v.  Wood^  18  id.  59;  Shepard  v.  Shepanrd^  7 
Johns.  Ch.  57;  TaUinger  v.  MandeviUe^  113  N.  Y.  432; 
ShnmoTis  v.  McElwain^  26  Barb.  419  ;  Johnson  v,  Rogers^  35 
Hun,  267 ;  TownsTieiid  v.  Townshend^  1  Abb.  [N.  C]  81 ; 
Dominick  v.  Michael^  4  Sandf .  374 ;  Radford  v.  Carwile^  13 
W.  V.  683;  /SiW  V.  i?2<?*€fe,  31  Ind.  181;  Laws  of  1848, 
chap.  200;  Laws  of  1860,  chap.  90;  Laws  of  1862,  chap.  172 ; 
Thompson  v.  Comrs.^  79  N.  Y.  .54 ;  Demarest  v.  Wynkoop^  3 
Johns.  Ch.  129;  Bank  of  Alhion  v.  Bums^  46  N.  Y.  170; 
E,  C.  S.  Bank  v.  Roop,  80  id.  591 ;  Martin  v.  Rector^  101 
]S".  Y.  77  ;  Ilawes  v.  Cartiss,  52  L.  T.  244.)  The  learned  trial 
judge  erred  in  refusing  to  submit  to  the  jury  the  question 
whether  the  conveyance  by  the  plaintiff  to  Roosevelt  and  by 
Roosevelt  to  Mrs.  Dean  were  intended  to  vest  the  legal  title 
in  her.  {Munoz  v.  WHson^  111  N.  Y.  295;  Sipple  v.  State^ 
99  id.  287 ;  Wohlfahrt  v.  Beckert,  92  id.  490 ;  Honegger  v. 
Wettstein,  94  id.  253 ;  Gildersleeve  v.  Landon^  73  id.  432 ; 
Kavanagh  v.  Wilson,  70  id.  177 ;  Elwood  v.  W.  U,  T .  Cfe., 
45  id.  553  ;  Blaesi  v.  Blaesi,  3  Ji.  Y.  S.  R.  432;  Nicholson 
v.  Conn<yi\  8  Daly,  222 ;  Lesser  v.  Wunder^  9  id.  70 ;  Post- 
hoffy,  Schreibej\  47  Ilun,  593  ;  Dey  v.  Dunham^  2  Johns.  Ch. 
182 ;  15  Johns.  555  ;  White  v.  Moore^  1  Paige,  551 ;  Warner 
V.  Winslmo,  1  Sandf.  Ch.  430.) 

Charles  E.  Whitehead  for  respondent.  The  plaintiff  was 
in  uninterrupted  and  actual  possession  of  the  premises,  by 
reason  of  receipts  of  rents,  since  1860,  under  claim  of  title, 
and  may  maintain  an  action  of  trespass  against  a  wrong  doer. 
{Gardner  v.  Hearty  1  N.  Y.  528 ;  Stookwell  v.  Plielps^  34  id. 
362;  Bogert  v.  Ilaight,  20  Barb.  251;  Alexander  v.  Ilard^ 
64  N.  Y.  228 ;  Bai^  v.  //.  F.  Im.  Co.,  110  id.  1 ;  OdeU  v. 
Montrose,  68  id.  499 ;  McMaster  v.  Ins,  Co,,  55  id.  222 ; 
Trimm  v.  Marsh,  54  id.  599,  607 ;  White  v.  Wager,  25  id. 
328 ;  Robinson  v.  Ryan,  25  id.  320 ;  Ruggles  v.  Barton,  13 
Gray,  506 ;  i^/^^r  v.  Rockefeller,  63  N.  Y.  268,  275 ;  Jenkins 
V.  Fahey,  73  id.  355 ;  Pierce  v.  Nichols,  1  Paige,  244 ;  Brown 
V.  /Tiyf,  5  id.  235 ;  Timoney  v.  Hoppock,  13  Civ.  Pro.  Rep. 
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861.)     The  evidence  as' to  the  vibration  or  jar  of  passing  trains 
was  proper.     (^V^  C.  R.  R.  Co.  v.  Holland^  10  Cent.   Rep. 
746 ;  In  re  U.  C,  li.  li.  Co.,  56  Barb.  466 ;  Li  re  N.    Y.  C. 
B.  R.  Co.,  15  Hun,  63 ;  In  re  L  R.  R.  Co.,  29  Hun,  1 ;  B^ 
<&  P.  R.  R.  Co.  V.  B.  Church,  108  U.  S.  355 ;  CogmjoeJl  v. 
N.  H.  R.  R.  Co.,  103  K  Y.  10,  25 ;  IreUnd  v.  M.  E.  R. 
Co.,  20  J.  &  S.  450 ;  Briieker  v.  M.  R.  R.  Co.,  106  N.  Y. 
164;   W.  P.  R.  R.  Co.  v.  IIlll,  6  P.  F.  Smith,   460.)    The 
court  was  not  bound  to  charge  seriatim  the  requests  of  the 
defendant.     {Fay  v.  O'Mell,  36  N.  Y.  11 ;  Zahrishie  v.  Smith, 
13  id;  322,  338 ;  Bulkley  v.  Keteltas,  11  Sandf.  450.)     Tlie 
exceptions  to  evidence  of  rentals  and  the  course  of  rentals  of 
the  property  before  and  after  the  erection  of  the  railway,  can- 
not avail.     That  this  is  the  correct  rule  for  the  measure  of 
damage  is  now  well  settled.     {Drucker  v.  M.  R.   Co.,  106 
N.  Y.  157, 164  ;  Taylor  v.  M.  R.  Co.,  18  J.  &  S.  1 ;    Cline  v. 
N.  Y.  C.  cfe  //.  R.  R.  R.  Co.,  101  N.  Y.  98 ;  Colrick  v.  Stein- 
hurm^,  105  id.  503;  Glover  v.  M.  R.   Co.,   19  J.  &  S.  1; 
Grimcold  v.  31.  R.  Co.,  Com.  Pleas,  Gen.  Term,  March,  1888.) 
The  defendant  objected  to  the  evidence  of  plaintiffs  witnesses 
as  to  rental  values,  on  the  ground  that  they  were  not  experts. 
{Bedell  V.  L.  I  R.  R.  Co.,  44  N.  Y.  367 ;  Janna  v.  Furman, 
25  Hun,  391 ;  Shcoviteh  v.  O.  M.  Ins.  Co.,  108  K  Y.  56.) 
The  evidence  offered  as  to  the  effect  of  the  elevated  railroad 
on  Sixth  avenue  property  not  adjacent  to  Amity  street  was 
properly  excluded.     {Peyser  v.  M.  R.   Co.,  13  Daly,   122.) 
The   class  of    tenants,   the  changes   made  in  the  property, 
and  the  rentability  of  property  were  pertinent   to  the  ishue. 
{Druckar  v.  M.  R.  Co.,  106  N.  Y.    157,  163 ;  19  J.  &   S. 
429.)     Interest  on  the  loss  of  rents  was  properly  allowed  to  the 
time  of  trial.     {Mains  v.  31.  R.  F.  Assn.,  89  K  Y.  498,  507 ; 
Walrath  v.  RedfiM,  18  id.  457.)     The  exceptions  to  the 
charge,  allowing  the  jury  to  discriminate  as  to  the  causes  of 
damage,  and  to  the  refusals  to  charge  that   the  aimoyances 
complained  of  affected  the  tenant  and  not  the  owner,  or  that 
no  recovery  could  be  had  for  the  injury  to  light,  etc.,  are 
clearly  nntenable.      {Prvcker  v.  31.  R.  Co.,  106  N.  Y.  157 ; 
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19  J.  &  S.  429 ;  ZaAr  v.  M.  R.  Co,,  104  N.  Y.  268 ;  Glover  v^ 
M.  R.  Co,y  19  J.  &  S.  1.)  The  verdict  of  the  jury  was  fully 
warranted  by  the  evidence.    {Green  v.  Fortier,  80  N.  Y.  640.) 

O'Brien,  J.  The  plaintiff  brought  this  action  for,  and 
recovered  a  verdict  of  $2,205  damages  against  the  defend- 
ant by  reason  of  the  unlawful  construction  and  maintenance 
of  its  railroad  structure  in  front  of  his  premises  in  West  Third 
street  in  the  city  of  New  York.  The  defendant  admits  that 
the  damages  awarded  are  not  excessive,  and  that  there  is  no 
reason  for  disturbing  the  verdict,  providing  the  plaintiff  has 
shown  such  title  to  and  possession  of  the  premises  as  enables 
him  to  bring  and  maintain  the  action.  It  is  contended  by  the 
defendant  that,  upon  the  proofs  given  at  the  trial,  the  plaintiff 
had  neither  title  nor  possession,  and,  therefore,  the  recovery 
cannot  be  upheld. 

The  plaintiff  gave  in  evidence  a  conveyance  of  the  property 
and  an  assignment  of  the  cause  of  action  to  him  from  his  wife, 
executed  and  delivered  after  the  suit  was  commenced,  and  in 
fact  during  the  trial.  These  instruments  were  properly 
objected  to  by  the  counsel  for  the  defendant,  but  were  admitted 
by  the  trial  court,  and  the  defendant  excepted.  The  court 
held,  as  matter  of  law,  that  the  papers,  in  connection  with 
other  proofs  of  title,  which  will  be  referred  to  hereafter, 
estopped  the  wife  from  ever  after  making  any  claim  to  the 
property  or  the  cause  of  action,  and  established  title  in  the 
plaintiff. 

It  is  quite  clear  that  this  proof  was  not  admissible.  The 
action  was  at  law  to  recover  for  an  injury  in  the  nature  of  a 
trespass  to  plaintiff's  real  estate,  and  his  rights  could  be  deter- 
mined only  in  accordance  with  the  situation  existing  when  the 
action  was  conmienced.  He  must  stand  or  fall  with  such  title 
and  right  to  recover  as  he  then  had,  and  no  other.  ( M'^isner 
V.  Ocumpaugh,  71  K  Y.  113;  Proxity  v.  L.  S.  c&  M.  S. 
R.  R.  Co.,  85  id.  272 ;  IIoUingswoHh  v.  Flint,  101  U.  S.  591.) 

Unless  there  was  other  conclusive  evidence  in  the  case  to- 
establish  the  plaintiff's  title,  the  judgment  cannot  be  upheld. 
SiCKELs — Vol.  LXXIV.        69 
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The  plaintiff  produced  and  put  in  evidence  a  deed  to  him 
from  Isaac  C.  Deleplain  and  wife,  dated  September  6,  1860, 
and  it  was  shown  that  from  the  delivery  to  him  of  this  deed 
to  the  commencement  of  the  action  he  had  received  the  rents 
and  profits  of  the  premises.  If  the  title  conveyed  to  the 
plaintiff  by  this  deed  has  not  been  divested  by  the  convey- 
ances subsequently  made,  and  which  will  be  presently  referred 
to,  then  his  right  to  maintain  this  action  would  ]>e  clear 
enough,  and  the  deed  and  assignment  from  his  wife,  exe- 
cuted at  tlie  trial  and  above  referred  to,  might  be  regarded  as 
immaterial.  But  in  order  to  show  title  out  of  the  plaintiff, 
the  defendant  gave  in  evidence  a  deed  from  the  plaintiff  to 
liis  wife,  dated  April  28,  1879.  Wliether  this  instrmnent 
operated  to  divest  the  title  of  the  plaintiff  under  the  Deleplain 
deed  of  1860,  depends  upon  tlie  effect  to  be  given  to  a  deed 
from  husband  to  wife.  The  disability  of  husband  and  wife  to 
convey  lands  to  each  other  was  wholly  removed  by  the  passage 
of  chapter  537  of  the  Laws  of  1887,  but  tlie  question  here 
must  be  determined  with  respect  to  the  condition  of  the  law 
upon  this  subject  as  it  existed  prior  to  the  passage  of  that 
statute.  It  is  not  necessary  now  to  cite  authority  in  support 
of  the  proposition  that  a  deed  of  lands  from  the  husband  to 
the  wife,  or  from  the  wife  to  the  Imsband,  was  void  at  common 
law.  By  the  enactment  of  the  statute  just  referred  to  the 
legislature  recognized  that  rule  as  then  existing.  Fourteen 
years  after  the  passage  of  the  act  of  1848  this  court  held  that 
the  common-law  disability  still  continued,  notwithstanding  the 
legislation  in  behalf  of  married  w^omen  (  White  v.  Wager,  25 
N.  Y.  328) ;  and  three  years  later  this  rule  was  again  reiter- 
ated ( W{na7is  V.  Peebles,  32  N.  Y.  423).  More  recently  it 
w^as  held  that  under  a  conveyance  of  lands  to  husband  and 
W'ife  jointly,  they  take,  not  as  tenants  in  common  or  as  joint 
tenants,  but  as  tenants  by  the  entirety,  and  upon  the  death  of 
either,  the  survivor  takes  the  whole  estate.  {Bertles  v.  JV^unan^ 
92  N.  Y.  152.)  This  result  was  readied  by  the  application  of 
the  common-law  doctrine  of  the  unity  of  husband  and  wife, 
and  that  conveyances  of  this  character  were  not  affected  by 
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the  legislation  in  this  state,  in  regard  to  the  property  of  mar- 
ried women,  and  the  cases  of  White  v.  Wa^er  and  Winafis  v. 
Peebles  {supra)  were  both  cited  approvingly,  in  support 
of  the  rule  that  the  common-law  disability  of  husband 
and  wife,  growing  out  of  their  unity  of  person,  to  convey 
to  each  other,  still  existed.  This  court  has  quite  recently 
held  that  the  rule  of  the  common  law  which  made  the 
husband  liable  for  the  torts  of  his  wdf e,  has  not  yet  been  abro- 
gated. {Fitzgerald  v.  Qnann^  109  N.  Y.  441 ;  Mangam  v. 
Peck^  111  id.  401.)  The  decision  in  all  the  cases  proceeded 
upon  the  ground  that  statutes  changing  the  common  law  are 
to  be  strictly  construed,  and  the  latter  will  be  held  to  be  no 
further  abrogated  than  the  clear  import  of  the  language  used 
in  the  statute  absolutely  requires,  and  hence  that  the  common- 
law  disabilities  incident  to  the  relation  of  husband  and  wife 
still  exist,  except  in  so  far  as  they  have  been  swept  away  by 
express  enactments.  As  there  was  no  statute  prior  to  the  year 
1887,  changing  the  common  law  with  respect  to  deeds  of  land 
between  husband  and  wife,  it  follows  that  the  deed  from  the 
plaintiff  to  his  wife  did  not  operate  to  divest  his  title,  unless 
the  consideration  was  such  as  to  enable  a  court  of  equity  to 
uphold  it.  It  is  true  that  conveyances  of  real  estate  between 
husband  and  wife,  though  void  at  law,  are  sustained  in  equity 
when  founded  upon  a  valuable  or  meritorious  consideration. 
{Shepard  v.  Shepard^  7  Johns.  Ch.  67 ;  Hunt  v.  Johnson^  44 
N.  Y.  27 ;  TalUnger  v.  Mandeville,  113  id.  432.)  This  rule, 
however,  requires  the  party  setting  up  or  claiming  under  the 
deed,  to  show  such  facts  and  to  establish  a  consideration 
requiring  a  court  of  equity  to  sustain  it.  In  the  cases  where 
equity  interferes  to  sustain  a  deed  between  husband  and  wife, 
an  equitable  consideration  must  be  showTi,  either  upon  the  face 
of  the  conveyance  itself  or  by  extraneous  proof.  The  defend- 
ant did  not,  in  tliis  case,  erect  any  obstacle  to  the  plaintiff's 
right  of  recovery  by  producing  and  putting  in  evidence  a  deed 
from  the  plaintiff  to  his  wife  expressing  no  equitable  consider- 
ation. To  accomplish  the  defendant's  purpose,  it  was  incum- 
bent upon  it  to  go  further  and  sliow  that  the  deed  was  in  fact 
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given  for  such  purpose,  and  upon  such  consideration  as  would 
require  a  court  of  equity  to  sustain  it  as  operative  to  divest  the 
husband  of  title.  The  plaintiff  had  prima  facie  shown  title 
in  himself  through  the  Deleplain  deed  of  1860,  and  his  receipt 
of  the  rents  and  profits  from  that  time  to  the  commencement 
of  the  action,  and  it  then  rested  with  the  defendant  to  show 
that  the  deed  to  the  wife  was  of  such  a  character,  and  based 
upon  such  a  consideration,  as  to  cliange  this  titje.  The  defend- 
ant cannot  now  insist  that  tlie  deed  is  good  in  equity  as 
it  failed  to  prove  any  fact  upon  which  such  a  claim  can  be 
predicated.  This  was  the  situation  when  the  defense  closed  ; 
but  both  parties  gave  further  evidence  bearing  upon  the  title, 
which  greatly  embarrasses  the  question  now.  The  defendant 
gave  in  evidence  a  deed  from  the  plaintiff  and  wife  to  James  A. 
Roosevelt,  dated  June  9, 1880,  and  recorded  immediately  there- 
after, and  then  the  plaintiff  produced  another  from  Roosevelt 
and  wife  to  Estelle  Dean,  the  wife  of  plaintiff,  dated  September 
28,  1880,  and  still  another  from  his  wife  Estelle  directly  to 
himself,  dated  June  22,  1881,  all  of  which  conveyances  were 
duly  acknowledged  and  recorded  shortly  after  the  respective 
dates  thereof.  The  plaintiff  then  testified  that  the  conveyance 
by  himself  and  wife  to  Roosevelt  was  to  secure  the  payment 
to  the  grantee  of  $2,300,  which  he  paid  in  full  in  about  three 
months  thereafter,  and  that  then  Roosevelt  and  wife  conveved 
the  premises  back  to  his  wife.  This  testimony  was  not  con- 
tradicted, and  if  it  was  conclusive  it  proved  that  the  deed 
to  Roosevelt  was  a  mortgage,  and  that  the  money  secured 
thereby  having  been  paid,  the  plaintiff's  title  was  again  rein- 
stated ;  that  Roosevelt's  deed  to  Mrs.  Dean  was  nothing  but 
the  assignment  of  a  paid-up  mortgage,  and  that  her  title  was 
precisely  that  which  Roosevelt  had  before  the  conveyance  to 
her  by  him,  and  nothing  more,  and,  therefore,  her  deed  to  her 
husband  of  June  22,  1881,  is  not  embarrassed  by  the  common- 
law  disability  of  a  wife  to  convey  land  to  her  husband,  because 
her  conveyance  was  operative  simply  to  discharge  Roosevelt's 
mortgage  lien  of  record.  It  has  been  repeatedly  held  that  a 
husband  or  wife  may  assign  or  transfer  personal  property 
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directly  to  each  other.  {A9n?iitaffe  v.  Mace^  96  N.  T.  538 ; 
Whiton  V.  Snyder,  88  id.  299;  liawson  v.  P.  H.  li.  Co,, 
48  id.  216 ;  Phillips  v.  Wooater,  36  id.  412.) 

Hence  the  right  of  the  wife  in  tliis  case  to  assign  to  her  hus- 
band, through  the  form  of  a  conveyance,  a  paid  np  mortgage 
which  came  to  her  hands  from  Roosevelt  cannot  be  doubted. 
After  the  extinguishment  of  Roosevelt's  lien  by  payment, 
the  subsequent  conveyances  by  him  to  the  wife,  and  by  her  to 
the  plaintiff,  could  give  no  other  right  than  to  enable  the 
grantee  to  discharge  the  mortgage  of  record  and  place  the 
title  in  the  same  condition  that  it  was  in  when  the  lien  was 
given.  This  result,  however,  must  depend  upon  the  testimony 
of  the  plaintiff,  who  alone  testified  that  the  conveyance  to 
Roosevelt,  absolute  upon  its  face,  was  in  fact  given  as  security 
for  a  debt  which  he  paid.  Nor  is  there  any  other  fact  or  cir- 
cumstance in  the  case  to  corroborate  his  testimony.  He  was 
an  interested  party,  and  here  at  this  point  the  plaintiff's  case 
encounters  a  difficulty  that  we  think  is  fat-al  to  this  judgment. 

The  defendant's  counsel  requested  the  court  to  charge 
the  jury  as  follows:  "That  the  jury  are  not  bound  to 
believe  the  plaintiff's  statement  that  the  deed  given  by 
himself  and  wife  to  Mr.  Roosevelt  was  a  mortgage,  and  not 
a  conveyance,  because  he  is  an  interested  witness  ;  the  papers 
on  their  face  purport  to  be  deeds,  and  not  mortgages,  and  he 
calls  no  other  party  to  the  transaction  to  corroborate  his  state- 
ments." And  he  also  requested  the  court  to  charge  "that 
if  the  jury  find  that  the  conveyance  of  Dean  and  wife  to 
Roosevelt,  and  the  conveyance  of  Roosevelt  to  Mi's.  Dean  in 
18S0,  were  intended  to  pass  the  title  of  this  property  to  Mrs. 
Dean,  as  appears  on  the  face  of  the  deeds,  then  the  verdict 
in  this  case  must  be  for  the  defendant."  The  court  refused 
to  charge  either  of  these  propositions  and  the  defendant's 
counsel  excepted.  It  was  possible  for  the  jury  to  find,  in 
Accordance  with  the  view  suggested  by  the  requests,  that  it  was 
the  intent  of  all  the  parties  to  these  conveyances  to  vest  the 
title  in  Mrs.  Dean ;  and  besides,  the  testimony  of  the  plain- 
tiff that  the  deed  to  Roosevelt  was  in  fact  a  mortgage,  was 
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not  conclusive,  for  the  witness  was  an  interested  party.  The 
testimony  by  means  of  which  it  was  sought  to  convert  a  deed, 
absolute  in  its  terms,  into  a  mortgage,  should  have  been  sub- 
mitted to  the  jury,  and  the  court  should  have  charged  as 
requested.  {Munzo  v.  Wilson^  111  N.  T.  295  ;  Sipple  y.Stat^^ 
99  id.  287;  Wohlfahrt  v.  Beckert,  92  id.  490;  GUder sleeves. 
Landon^  73  id.  609  ;  Kavaudgh  v.  Wilson,  70  id.  177  ;  Elw(H)d 
V.  W.  U.  T.  Co,,  45  K  Y.  553.) 

It  is  further  contended  on  the  part  of  the  defendant  that 
this  action  is  in  its  nature,  one  to  recover  damages  for  an  injury 
to  possession,  and  that  even  if  the  plaintiff  had  the  legal 
title,  and  was  in  receipt  of  the  rents,  yet,  as  he  was  not  in 
the  actual  occupancy  of  the  premises  he  cannot  maintain 
the  action.  A  motion  to  dismiss  the  complaint  upon  the 
ground  that  the  plaintiff  had  not  made  out  a  cause  of  action 
is  entirely  too  general  to  raise  such  a  question,  and  that  is  the 
only  way  it  was  attempted  to  be  raised  in  the  court  below. 
Moreover  there  is  no  proof  in  the  case  that  at  the  time  of  the 
commencement  of  this  action,  or  during  the  period  for  which 
damages  were  claimed,  there  was  any  one  in  possession  who 
had  any  estate  or  term  under  the  plaintiff  sufficient,  under 
any  circumstances,  to  enable  him  to  maintain  an  action  of 
this  character. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


The  Yates  County  National  Bank,  Respondent,  v.  Zeno 
T.  Carpenter,  Impleaded,  etc.,  Appellant. 

Under  the  provision  of  the  Code  of  Civil  Procedure  (§  1393)  exempting 
pensions  granted  by  the  United  States  or  a  state  for  military  or  naval 
services  from  levy  and  sale  on  execution,  where  the  receipts  from  a  pen- 
sion can  be  directly  traced  to  the  purchase  of  property  necessary  or  con- 
venient for  the  support  and  maintenance  of  the  pensioner  and  his  family, 
such  property  is  exempt. 
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Where,  therefore,  a  pensioner  who  had  a  wife  and  family  purchased  a 
house  and  lot  for  a  home,  paying  a  portion  of  the  purchase-price  out  of 
the  proceeds  of  a  pension  certificate,  and  giving  a  mortgage  on  the 
premises  to  secure  the  balance,  held,  that  the  premises  were  exempt  from 
levy  and  sale  on  execution. 

Wygant  v.  Smith  (2  Lans.  185),  distinguished  and  limited. 

//  seems  that  where  pension  moneys  have  been  embarked  in  business  and 
mingled  with  other  funds  so  as  to  be  incapable  of  identification  or  sepa- 
ration, the  pensioner  loses  the  benefit  of  the  exemption. 

Tates  County  National  Bank  v.  Carpenter  (49  Hun,  40),  reversed. 

(Argued  February  24,  1890  ;  decided  March  18,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  m  the  fifth  judicial  department,  made  the  first  Tuesday 
of  June,  1888,  which  reversed  an  order  of  the  County  Court  of 
Yates  county,  releasing,  discharging  and  setting  aside  a  levy 
upon  execution  on  certain  real  property  of  the  defendant  Zeno 
T.  Carpenter. 

The  facts,  so  far  as  material,  are  stated  in  the  opinion. 

Arthur  C,  Smith  for  appellant.  The  home  bought  by  the 
pensioner  with  his  pension  money  is  exempt  from  levy  and 
sale  under  an  execution,  (Code  Civ.  Pro.  §  1363 ;  Stoehwell 
V.  N(it,  BanTc^  36  Hun,  583 ;  Burgett  v.  Fancher^  35  id.  647 ; 
Tillotson  v.  ^^olcott,  48  N.  Y.  188 ;  Whiting  v,  Barrett,  7 
Lans.  106.) 

William  T,  Morris  for  respondent.  The  exemption  of 
property  from  liability  for  the  payment  of  debts  is  a  creature 
of  the  statute.  Prima  facie  all  property  of  a  person  against 
whom  an  execution  has  been  issued  may  be  levied  on  and  sold, 
and  the  burden  is  upon  the  person  claiming  exemption  to  bring 
himself  and  property  within  the  exception  of  the  statute. 
{BaTcer  v.  BrintnaU,  52  Barb.  188.)  The  Kevised  Statutes 
of  the  United  States  protects  pensions  only  in  the  course  of 
transmission.  (U.  S.  R.  S.  §  4747 ;  Stoehwell  v.  Nat,  Bank, 
36  Hun,  584 ;  Burgett  v.  Fancher,  35  id.  650.)  "Where  the 
language  of  a  statute  is  explicit,  the  courts  are  bound  to  seek 
for  it  in  the  words  of  the  act,  and  are  not  at  liberty  to  sup- 
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pose  that  it  intends  anything  diflFerent  from  wliat  the  language 
imports.  (Sedg.  on  Const  &  Stat.  Law,  380,  382,  383.)  Tlie 
exemption  of  pensions  from  levy  under  an  execution  does  not 
apply  or  extend  to  property  not  exempt  from  levy  and  sale 
purchased  with  pension  money.  {Wj/gant  v.  Smithy  2  Lans. 
185;  Youvians  v.  Bowihaver^  3  T.  &  C.  24;  Burgett  v. 
Fancher,  35  Hun,  650.) 

RuoER,  Ch.  J.  In  March,  1882,  the  Yates  County  National 
Bank  recovered  a  judgment  in  Justice's  Court  against  Zeno  T. 
Carpenter  and  others,  for  about  $111,  and  caused  a  transcript 
thereof  to  be  filed  in  the  county  clerk's  office,  July  17,  1884. 
In  June,  1884,  the  United  States  government  issued  and 
delivered  an  invalid  pension  certificate  to  Zeno  T.  Carpenter, 
as  a  soldier  in  the  United  States  army,  which  was  deposited 
by  him  in  the  First  National  Bank  of  Yates  county,  for  collec- 
tion, in  July,  18S4.  In  October,  1884,  Carpenter  purchased 
and  took  a  conveyance  of  a  dwelling-house  and  lot  in  the 
village  of  Penn  Yan,  his  place  of  residence,  from  one  Hur- 
ford,  for  $1,300,  l)aying  the  sum  of  $700  cash  upon  the  pur- 
chase-price, and  securing  the  balance  by  a  mortgage  to  the 
grantor  upon  said  lot.  The  cash  payment  was  made  from 
moneys  received  by  him  from  the  First  National  Bank,  as 
part  of  the  collection  of  his  pension  certificate.  Carpenter 
w^as  a  married  man,  having  a  wife  and  five  infant  children, 
and  the  house  and  lot  were  purchased  for  the  purpose  of 
securing  a  home  for  himself  and  family.  He  had  no  other 
means,  or  property,  liable  for  the  payment  of  debts.  In  Fel>- 
ruarv,  1885,  the  Yates  County  National  Bank  caused  an  exe-. 
cution  upon  such  judgment  to  be  issued  and  levied  upon  said 
house  and  lot,  and  advertised  the  interest  of  said  Carpenter 
therein  for  sale  at  public  auction  to  satisfy  said  execution. 

Upon  proof  of  these  facts  Carpenter  moved  the  County 
Court  for  an  order  setting  aside  the  levy  and  enjoining  the 
plaintiff  from  taking  any  proceedings  to  enforce  said  exe- 
cution by  the  sale  of  said  real  estate,  upon  the  ground  that 
such  property  was  exempt  from  levy  and  sale  upon  execution. 
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That  court  granted  the  order  asked  for ;  but,  upon  appeal  to 
tlie  General  Term,  this  order  was  I'eversed  and  such  motion 
was  denied.  The  defendant,  Carpenter,  appeals  to  this  court 
from  the  order  of  reversal. 

At  the  time  of  the  levy,  the  only  interest  Carpenter  had  in 
such  real  estate  was  an  equity  of  redemption,  which  we  must 
assume,  on  the  facts  in  this  case,  did  not  exceed  in  value  the 
sum  paid  for  it,  and  it,  therefore,  represents,  to  the  extent  of  his 
interest,  the  proceeds  of  his  pension.  Was  this  interest  liable 
to  levy  and  sale  on  execution  'i  The  ])laintiflE  insists  that  it  is, 
and  such  is  the  judgment  of  the  court  below.  The  question 
presented  involves  the  construction  of  section  1393  of  the 
Code  of  Civil  Procedure,  which,  so  far  as  the  inatter  here  con- 
cerned is  affected,  reads  as  follows :  "  A  pension  heretofore 
or  hereafter  granted  by  the  United  States  *  *  *  for  mil- 
itary *  *  *  services  *  *  *  is  also  exempt  from  levy 
and  sale  bv  virtue  of  an  execution,  and  from  seizure  for  non- 
payment  of  taxes,  or  in  any  other  legal  proceeding."  That 
statutes  of  this  character  are  to  be  liberally  construed,  with  the 
view  of  promoting  the  objects  of  the  legislation,  is  established 
by  a  uniform  course  of  authoritv ;  and  that  their  force  and 
effect  are  not  to  be  confined  to  the  literal  terms  of  the  act,  has 
also  been  lield  in  numerous  cases.  In  Hudson  v.  Plet^  (11 
Paige,  180),  it  was  held  that  a  creditor's  bill  would  not  reach 
the  right  of  action  of  a  judgment  debtor  for  the  conversion  of 
exempt  property.  In  Amhems  v.  Eowaji(2^  How.  Pr.  126), 
it  was  held  that  a  receiver  of  the  property  of  a  debtor, 
appointed  in  supplementary  proceedings,  did  not  take  a 
claim  or  a  judgment  thereon,  for  damages  accniing  to  such 
debtor  from  one  who  had  wrongfully  taken  and  sold  his 
exempt  property  on  execution  for  debt.  Justice  Grover,  writ- 
ing the  opinion  of  the  Supreme  Court  in  that  case,  says:  "It 
the  judgment  rendered  for  the  injury  may  be  acquired  by  a 
judgment  creditor,  by  proceedings  supplemental  to  execution, 
there  would  be  nothing  to  i)revent  seizing  exempt  property, 
selling  it  upon  execution,  and,  when  the  debtor  had  sued 
and  recovered  a  judgment  therefor,  comj^elling  the  application 
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of  such  judgment  to  the  payment  of  the  debt  for  which  the 
property  was  seized,  tlius  entirely  depriving  the  debtor  of 
the  exemption,  and  enabling  the  creditor,  in  this  way,  to  collect 
his  debt  from  property  that  the  law  has  declared  not  liable  for 
its  payment."  The  only  case  in  this  court  bearing  upon  the 
subject  is  that  of  TUlotsoii  v.  Wolcott  (48  N.  Y.  188),  where  it 
was  held  that  the  exemption  of  a  team,  provided  for  a  house- 
holder, should  also  apply  to  a  judgment  recovered  by  such 
householder  against  one  who  had  tortiously  taken  and  con- 
verted it  to  liis  own  use.  It  was  said  by  the  court  that  "  the 
judgment,  when  recovered  by  the  debtor  for  the  wrongful 
invasion  of  his  privilege  of  the  exemption  of  his  property 
from  levy  and  sale,  represents  the  property  for  the  value  of 
which  it  was  recovered."  While  the  language  of  the  statute 
did  not,  in  tenns,  cover  a  judgment,  it  was  held  that  it  came 
within  its  spirit  and  could  not  be  taken  by  creditors.  The 
opinion  of  Justice  Grover  in  Andrews  v.  Rowan  (28  IIow.  Pr. 
12(5)  is  referred  to  and  approved  in  the  opinion-  of  Judge 
Leonard. 

The  general  exemption  laws  of  the  state  provide  for  the 
protection  of  specific  articles  or  classes  of  property  with  a 
view  of  alleviating  the  condition  of  the  poor  l)y  securing  to 
them  the  use  or  consumption  of  the  property  exempted ;  but 
the  present  law  has  departed  from  the  ordinary  form  of  exemp- 
tion, and,  while  seeking  to  accomplish  the  same  object,  pro- 
vides, in  terms,  for  the  exemption  of  money  or  its  equivalent. 
It  is  quite  obvious  that  such  an  exemption  can  produce  no 
beneficial  effect,  unless  it  is  extended  beyond  the  letter  of  the 
act,  and  given  life  and  force,  according  to  its  evident  spirit 
and  meaning.  Like  other  statutes,  the  section  in  question 
must  be  construed  according  to  the  meaning  and  intent  of  the 
law-makers,  and  so  as  to  effectuate  their  intention,  so  far  as  the 
language  of  the  act  will  permit  it  to  be  done.  Did  the  legis- 
lature intend  to  limit  the  force  of  their  exemption  to  a  pension, 
so  long  only  as  it  remained  an  obligation  of  the  government, 
or  consisted  of  cash  in  the  hands  of  the  pensioner ;  or  did  they 
also  intend  to  protect  it  after  it  had  been  expended  in  the  pur- 
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chase  of  articles  of  property  designed  to  administer  to  the 
comfort  and  support  of  such  pensioner  and  his  family  ?  If  the 
latter  was  not  intended,  we  must  ascribe  to  the  law-makers 
the  absurd  intention  of  granting  pensions  for  the  purpose  of 
satisfying  claims  against  pensioners,  and  not  to  provide  for  the 
care  and  comfort  of  invalid  or  age*d  soldiers.  If  the  soldier  is 
not  protected  in  the  act  of  exchanging  his  pension  for  the  nec- 
essaries of  life,  its  only  effect  would  be  to  enable  his  creditors 
to  take  it  in  satisfaction  of  their  claims.  No  benefit  is  con- 
ferred if  the  protection  is  not  extended  beyond  the  possession 
of  the  money  itself,  for  its  only  value  consists  in  its  purchasing 
power,  and  if  the  soldier  is  deprived  of  that,  the  pension  might 
as  well,  so  far  as  he  is  concerned,  have  remained  ungranted. 
The  plain  purpose  of  the  act  was  to  promote  the  comfort  of 
the  soldier;  to  secure  to  him  the  bounty  of  the  government, 
free  from  the  claims  of  creditors,  and  to  insure  him  and  his 
family  a  safe,  although  modest  maintenance,  so  long  as  their 
needs  required  it.  In  the  case  of  an  exemption  of  specific 
articles  from  levy  and  sale  upon  execution,  it  seems  to  be  well 
settled  that  it  extends  not  only  to  the  protection  of  such  arti- 
cles while  in  use  or  possession,  but  also  to  any  claim  arising 
out  of  their  conversion  by  a  wrong  doer,  or  their  destruction 
by  fire,  or  otherwise,  when  insured.  (Freeman  on  Executions, 
§  235.)  The  rule  seems  to  be  just  and  reasonable,  and  within 
the  spirit  of  the  exemption.  In  the  case  of  the  exemption  of 
money,  or  its  equivalent,  there  has  been  some  controversy  in 
the  courts  with  reference  to  the  extent  to  which  the  exemption 
shall  be  carried.  In  such  case  it  is  somewhat  difficult  to  lay 
down  a  rule  in  precise  tenns,  by  which  it  may  be  determined 
in  all  cases,  what  property  is  liable,  and  what  exempt  from 
levy  and  seizure  upon  legal  process  for  the  payment  of  debts ; 
but  we  entertain  no  doubt  that  where  the  receipts  from  a  pen- 
sion can  be  directly  traced  to  the  purchase  of  property,  nec- 
essary or  convenient  for  the  support  and  maintenance  of  the 
pensioner  and  his  family,  such  property  is  exempt  under  the 
provisions  of  this  statute.  Where  such  moneys  can  be  clearly 
identified  and  are  used  in  the  purchase  of  necessary  articles. 
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or  are  loaned  or  invested  for  purposes  of  increase  or  safety,  in 
such  form  as  to  secure  their  available  use  for  the  benefit  of  the 
pensioner  in  time  of  need,  we  do  not  doubt  but  that  they  come 
within  the  meaning  of  the  statute ;  but  where  they  have  been 
embarked  in  trade,  commerce,  or  speculation,  and  become 
mingled  with  other  funds  so' as  to  be  incapable  of  identification, 
or  separation,  we  do  not  doubt  but  that  the  pensioner  loses  the 
benefit  of  the  statutory  exemption.  These  propositions,  we 
think,  are  fully  supported  by  the  cases  in  this  and  other  states. 
(See  Freeman  on  Executions,  §  235,  tit.  "  Proceeds  of  Exempt 
Property.") 

In  Jiyrgett  v.  F'a7i€her  (35  Hun,  647)  and  Stockwell  v.  Blr. 
of  Malone  (36  Hun,  583),  it  was  held  that  moneys  received 
from  a  pension  and  deposited  in  a  bank  in  the  name  of  the 
pensioner,  were  not  subject  to  proceedings  on  the  part  of  cred- 
itors to  have  them  applied  in  payment  of  debts,  although  the 
relations  between  the  depositor  and  the  bank  were  those  of  cred- 
itor and  debtor.  The  debt  represented  the  pension,  and  that 
was  exempted  by  tlie  statute.  The  case  of  Wygant  v.  Smith  (2 
Lans.  185),  when  limited,  as  it  must  be,  to  the  facts  appearing  in 
the  case,  is  not  an  authority  for  the  plaintiff  here.  In  that  case 
the  pensioner  had  embarked  his  pension  in  business  or  trade, 
and  in  some  transactions  had  made  a  profit.  It  was  impos- 
sible to  identify  the  fund  in  the  various  articles  of  property  in 
which,  through  numerous  and  successive  changes,  it  had 
become  invested,  and  it  was  held  that  the  pensioner  had  lost 
his  right  of  exemption. 

The  order  of  the  General  Term  should  be  reversed,  and 
that  of  the  County  Court  afiirmed,  with  costs  to  defendant  in 
all  courts. 

AH  concur. 

Ordered  accordingly. 
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The  People  ex  rel.  Nathan  B.  Warren  et  al.,  Respondents, 
V.  Edward  Carter  et  al..  Appellants. 

Where,  in  proceedings  under  the  act  of  1880  (Chap.  269,  Laws  of  1880)  to 
reduce  an  assessment  on  real  estate  for  the  year  1887,  it  appeared  tliat  in 
1885  and  1886,  the  assessors  had  assessed  the  land  at  the  same  sum,  that 
in  similar  proceedings  in  each  of  those  years,  there  had  been  a  judicial 
determination  fixing  the  actual  value,  and  that  the  prior  assessment 
had  been  reduced  to  the  sum  so  fixed.  Held,  that  in  the  absence  of  evi- 
dence of  an  increase  of  value  or  of  some  change  affecting  the  assessable 
value,  the  doctrine  of  res  adjudicata  applied,  and  the  former  adjudications 
were  binding  and  conclusive. 

After  the  writ  of  certiorari  was  issued,  the  assessment-roll  having  been 
placed  in  the  hands  of  the  proper  officer  for  collection,  the  relators  paid 
the  taxes  imposed  upon  the  property,  leaving,  however,  with  the  officer 
a  writing,  stating  that  the  taxes  were  paid  under  protest,  for  the  reason 
that  the  assessment  was  excessive,  and  that  for  the  correction  thereof 
proceedings  were  then  pending.  Held,  that  in  the  absence  of  any  evi- 
dence as  to  the  circumstances  under  which  the  payment  was  made,  the 
presumption  was,  that  the  payment  was  involuntary,  and  so,  did  not 
estop  the  relators. 

It  seerm,  where  one  pays,  under  protest,  taxes  based  upon  an  assessment, 
not  void,  but  simply  excessive,  and  gives  notice  of  his  intention  to  review 
and  correct  the  same  in  proceedings  then  pending  for  that  purpose,  and 
that  he  intends  to  reserve,  not  to  waive  or  abandon,  his  proceedings, 
such  a  payment  may  not  be  set  up  as  a  bar  to  the  further  prosecution 
of  the  proceedings. 

(Argued  March  10,  1890;  decided  March  18,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme- 
Court  in  the  third  judicial  department,  made  September  10, 
1889,  which  affirmed  a  judgment  in  favor  of  the  relators 
entered  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

This  was  a  proceeding,  by  certiorari,  under  the  act,  chapter 
269,  Laws  of  1880,  to  review  an  assessment 

The  material  facts  are  stated  in  the  opinion. 

R.  A.  Parrnenter  for  appellants.  It  is  now  perfectly  well 
settled  that  chapter  269,  Laws  of  1880,  "  giving  a  remedy  by 
certiorari  to  review  and  correct  an  illegal  or  excessive  aasess- 
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ment,"  does  not  permit  a  party  complaining  of  an  ajssessment 
who  has  omitted  to  avail  himself  of  the  opportunity  provided 
by  statute  to  remedy  his  grievance,  after  the  assessment  has 
been  confirmed  by  a  lapse  of  time,  to  arrest  the  collection  of 
the  tax  by  a  proceeding  under  said  act.  {People  ex  rel.  v. 
Camrs.,  etc,,  99  N.  Y.  254,  257  ;  People  ex  rel.  v.  Bd.  of 
Asm^s.,  45  Hun,  243  ;  PeopU  v.  W.  S.  Baiih,  39  id.  524,  530  ; 
Fiero  on  Spec.  Proc.  150  ;  1  K.  S.  [Edm.  ed.]  365,  366,  §§  19, 
20  ;  3  id.  350.)  The  voluntary  payment  by  the  relators  of  the 
tax  against  the  property  known  as  "  River  View,"  was  a  waiver 
on  their  part  of  the  right  to  prosecute  this  writ  of  certiorari. 
{Bru£cher  v.  Port  Chester,  lOl  N.  Y.  240,  244.)  The  decision 
of  the  court  below  reducing  the  valuation  of  the  "  River  View  " 
property  is  not  res  adjudicata  as  to  the  assessors  acting  as 
sworn  public  officers  for  the  year  1887,  they  being  required  to 
verify  their  ofiicial  acts  by  their  personal  oaths.  {Stowell  v. 
Chamberlain,  60  N.  Y.  272  ;  Smith  v.  Smith,  79  id.  634.) 

G.  B.  Wellington  for  respondents.  This  court,  in  these  pro- 
ceedings, cannot  review  disputed  questions  of  fa«t.  {People 
ex  rel.  v.  Hicks,  105  N.  Y.  200.) 

Earl,  J.  .  This  proceeding  was  instituted  by  the  relators 
under  chapter  269  of  the  Laws  of  1880,  to  review  an  assess- 
ment made  by  the  assessors  of  the  city  of  Troy  for  the  year 
1887  upon  their  property  in  that  city  known  as  "  River  View," 
which  had  been  assessed  at  $60,500.  The  assessors  had  in  each 
of  the  years  1885  and  1886  assessed  the  property  at  the  same 
sum,  and  by  proceedings  instituted  in  each  of  those  years,  under 
the  same  act,  the  relators  had  procured  a  judicial  determina- 
tion that  the  actual  value  of  the  property  is  $40,000,  and  that 
the  assessment  sliould  be  reduced  to  that  sum.  That  adjudi- 
cation was  binding  upon  these  defendants.  In  the  year  1887 
tlie  assessors  professed  to  act  upon  the  statutory  rule  of  assess- 
ing all  real  estate  in  the  city  at  its  actual  value,  and  they  had 
no  riglit  to  assess  the  property  in  question  at  any  greater  value 
than  $40,000  unless  it  was  worth  more. 
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Upon  the  trial  of  this  matter  the  relator  produced  the 
records  in  the  prior  proceedings,  and  then  gave  evidence  tend- 
ing to  show  that  there  had  been  no  change  in  the  value  of  the 
property,  and  that  it  was  not  worth  to  exceed  $40,000.  The 
defendants  gave  evidence  controverting  the  value  claimed  by 
the  relators,  and  tending  to  show  that  the  property  was  worth 
the  sum  of  §60,500.  The  court  at  Special  Term  found  that 
the  actual  value  of  the  property  was  but  $40,000. 

The  adjudications  made  in  1885  and  1886  were  binding 
and  conclusive  upon  the  parties  thereto  as  to  the  value  of  the 
property  in  those  years,  and  unless  there  was  an  increase  in  its 
value  subsequent  to  those  adjudications  and  before  the  assess- 
ment in  1887,  or  some  change  affecting  its  assessable  value,  the 
court  at  Special  Term  committed  no  error  in  giving  those 
adjudications  conclusive  effect  between  the  parties.  The 
fact  that  some  of  the  assessors  had  received  new  terms  of 
oflSce  was  unimportant.  The  offices  and  the  officers  were 
the  same,  and  we  see  no  reason  to  doubt  that  the  doctrine  of 
res  adjudicata  should  apply  to  such  a  case  so  far  as  above 
indicated. 

The  objection  is  made  that  the  relators  did  not  appear 
before  the  assessors  on  what  is  called  the  "  grievance  "  day  and 
asked  to  have  the  assessment  corrected ;  but  they  allege  in 
their  petition  that  they  did  appear  before  the  assessors  on  that 
day,  and  requested  that  the  assessment  be  reduced  to  $40,000, 
m  determined  by  the  previous  adjudications,  and  that  the 
assessors  refused  to  reduce  the  same ;  and  this  allegation  in 
the  petition  is  not  denied  or  put  in  issue  by  the  return,  and 
must,  therefore,  be  taken  as  admitted. 

After  the  writ  of  certiorari  was  issued  and  the  proceedings 
were  thus  pending,  and  after  the  assessment-roll  as  amended 
and  corrected  had  been  placed  in  the  hands  of  the  city  cham- 
berlain for  collection,  on  the  15th  of  October,  1887,  the  relators 
paid  tlie  taxes  imposed  upon  the  property  in  question.  But 
at  the  time  of  such  payment  they  served  upon  the  chamber- 
lain, and  left  with  him,  a  written  protest  stating  that  the 
taxes  were  paid  under  protest,  "  for  the  reason  that  the  assess- 
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ment  against  said  pieces  of  property  are  illegal,  excessive  and 
unequal,  for  the  correction  of  which  proceedings  are  now 
pending  in  the  Supreme  Court."  The  evidence  does  not  dis- 
close how  the  relators  came  at  that  time  to  make  the  payment. 
We  cannot  assume,  in  the  absence  of  any  proof,  that  the  pay- 
ment was  voluntary ;  but  we  may  assume  that  it  was  under  the 
stress  of  some  compulsion,  and  that  thus  it  was  involuntary 
within  the  meaning  of  Bruech^r  v.  Village  of  Port  Chester 
(101  N.  Y.  240).  Wliere,  however,  one  pays  taxes  imposed 
under  an  assessment  which  is  not  void,  but  simply  excessive, 
and  unequal,  and  gives  notice  of  his  proceedings  to  review 
and  correct  the  same,  thus  indicating  that  he  intends  to  reserve 
his  rights  and  does  not  intend  to  waive  or  abandon  his  pro 
ceedings,  we  know  of  no  principle  of  law  upon  which  such  a 
payment  under  protest  can  be  set  up  as  a  bar  to  the  furtlier 
prosecution  of  the  proceedings.  By  such  payment  he  waives 
no  rights,  and  he  does  no  wrong  and  creates  no  embarrass- 
ment to  the  municipality  or  officer  taking  his  money,  and  he 
cannot  be  estopped  thereby.  Section  2  of  the  act,  chapter 
269,  provides  that  the  writ  of  certiorari  allowed  under  that 
act  shall  not  stay  the  proceedings  of  the  public  officers  con- 
nected with  the  assessment  or  collection  of  the  taxes;  and 
hence,  it  would  be  extremely  unjust  to  hold  that  in  case  the 
tax,  w^liich  can  be  enforced  against  the  tax-payer,  shall  be  paid, 
he  shall  lose  his  remedy  under  the  act 

In  section  8  of  the  act,  it  is  provided  that  in  case  tlie  assess- 
ment shall  be  reduced  by  judgment  in  the  proceedings,  "  then 
there  shall  be  audited  and  allowed  to  the  petitioner  and 
included  in  the  next  year's  tax  levy  of  said  town,  village  or 
city,  and  paid  to  the  petitioner  the  amount,  with  interest 
thereon,  from  the  date  of  payment,  in  excess  of  what  the  tax 
should  have  been  as  detennined  by  such  judgment  or  order 
of  the  court."  The  judgment  in  this  proceeding  provides 
that  the  assessment  shall  be  reduced  to  $40,000,  and  that  there 
should  be  audited  and  allowed  to  the  relators  the  amount  of 
taxes  paid  upon  the  erroneous  assessment,  with  interest  from 
the  date  of    payment ;    and  that  judgment  is  in  strict  con- 
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formity  with  the  statute,  and  is  not  subject  to  any  jnst 
complaint. 

We  are,  therefore,  of  opinion  that  the  judgment  should  bd 
affirmed  with  costs. 

All  concur,  except  Ruoer,  Ch.  J.,  dissenting. 

Judgment  affirmed. 


Francis  M.  Taylor,  Respondent,  v.  The  Brooklyn  ElevateB 

Railroad  Company,  Appellant. 

Under  the  provision  of  the  Code  of  Civil  Procedure  in  reference  to  tender 
(§  781)  and  payment  into  court  of  the  money  tendered,  in  case  of 
refusal  to  accept  (§  732),  when  the  money  is  so  brought  into  court,  it 
belongs  to  plaintiff,  and  his  title  thereto  cannot  be  disputed,  what- 
ever may  be  the  result  of  the  action. 

The  plaintiff,  in  proceeding  after  a  tender  and  deposit,  simply  runs  the 
risk  of  paying  defendant's  costs,  if  the  recovery  falls  short  of  the 
amount  tendered,  while  the  defendant  takes  the  risk  of  losing  the 
amount  tendered,  in  the  event  of  his  succeeding  in  the  action. 

(Argued  March.  4,  1890;  decided  March,  18,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  City  Court 
of  Brooklyn  made  November  25,  1889,  which  affirmed  ail 
order  of  Special  Term  directing  payment  to  plaintiflE  of  an 
amount  deposited  with  the  court  in  this  action. 

This  action  was  brought  to  recover  damages  for  pei'sonal 
injuries  alleged  to  have  been  caused  by  defendant's  negli* 
gence.     The  trial  resulted  in  a  verdict  for  defendant 

The  facts,  so  far  as  material  to  the  questions  discussed,  are 
stated  in  the  opinion. 

Before  the  trial  of  this  action  the  defendant,  upon  an  affidavit 
of  a  previous  tender  on  its  behalf  in  full  liquidation  of  plaintiflPfi 
claim  and  to  cover  costs  to  date,  obtained  an  order  granting  to  it 
leave  "  to  bring  into  court  and  deposit  with  the  clerk  thereof, 
the  sura  of  $200,  admitted  by  it  to  be  due,  the  plaintiff 
herein,  together  with  $65,  costs  to  date."  The  order  also  pro* 
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vided :  '*  (2)  That  tliereupoii  iinlesys  the  plaintiff  shall  accept 
the  sum  in  full  dificharge  of  this  action,  the  same  shall  be 
deducted  from  any  recovery  thereon,  and  the  same  shall  be  paid 
out  of  court  to  the  plaintiff  or  her  attorneys ;  that  on  the  trial 
of  the  issues  joined  herein  said  plaintiff  shall  not  be  j)ermitted 
to  give  evidence  that  any  such  tender  has  been  made."  I"|K)Ii 
the  trial  the  jury  rendered  a  verdict  for  the  defendant.  There- 
after the  court  ordered  the  payment  of  the  deposit  to  the 
plaintiff. 

Ifw.  jV.  Cohen  for  aj)pellant.  This  appeal  is  properly  before 
the  court.  {PeopU  v.  N,  Y,  C.  i?.  It.  Co.,  29  N.V.  418, 
422;  Tracy  v.  F.  K.  Bank,  37  id.  523 ;  0.,  etc.,  R.  li.  Co.  \. 
r.,  ett\,  li.  li.  Co.,  63  id.  176 ;  Conaughty  v.  S.  Bank,  92  id. 
401 ;  Bergen  v.  Carmen^  79  id.  146  ;  McGregor  v.  Camstock^ 
19  id.  581 ;  Sturgls  v.  Sj)offor(l,  58  id.  103  ;  Marvin  v.  Mar- 
inn,  78  id.  541 ;  ITobart  v.  Ilohart,  86  id,  636;  Withnoski  v. 
Paramore^  93  id.  467.)  The  tender  herein  was  not  a  payment 
on  account,  but  a  mere  offer  to  buy  peace,  so  that  a  verdict  for 
defendant  entitles  it  to  repayment  of  its  deposit.  {Dunning 
V.  Humphrey,  24  Wend.  31 ;  Johnnton  v.  C.  In^.  Co..,  7  Johns. 
315,  318;  Tidd's  Pr.  363  ;  Rumsey's  Pr.  616,  617 ;  ^Yihon  v. 
Dfrt^an,  110  N.  Y.  101 ;  Berdan  v.  Greenwood,  L.  R.  [3  Ex. 
Div.]  251,  260 ;  Ilawkenhy  v.  Brad.^hav\  Id.  [5  Q.  B.  Div.] 
302,  305.)  In  order  to  make  the  tender  effectual  for  any  pur- 
pose, it  wa.s  the  duty  of  the  defendants  to  j)ay  the  money  into 
court,  and  allege  that  ffict  in  their  answer.  (Graham's  Pr. 
249,  541;  Tidd\s  Pr.  669;  Brown  v.  Ferguson,  2  Den.  196; 
Sheridan  v.  Smith,  2  Hill,  538  ;  Simpson  v.  French,  25  How. 
Pr.  4r,4 ;  Becker  v.  Boon,  61  N.  Y.  317,  321 ;  3  R.  S.  [6th  ed.] 
861,  g  22.)  Assuming,  however,  that  the  tender  had  l>een 
pleaded,  still  the  plaintiff  is  not  entitled  to  the  tender  in  case 
of  an  "  involuntary  injury,"  when  in  the  progress  of  the  trial 
there  be  found  an  insuperable  obstacle  to  recoverj\  In  such 
case  the  plaintiff's  right,  if  any  ever  existed,  to  the  money  on 
deposit,  lapses.  {Breuuich  v.  Weselman,  17  J.  4i:  S.  31;  100 
X.  Y.  609.) 
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James  D.  Bell  for  respondent.  A  party  bringing  money 
into  court,  pui'siiant  to  direction  of  tiie  court,  is  discharged 
thereby  from  all  further  liability  to  the  extent  of  the  money  so 
paid  in.  (  WiMiamaoii  v.  Tlenley^  6  Bing.  299.)  All  the  cases 
in  which  it  has  been  held  that  the  tender  was  a  "  nullity  "  for 
want  of  pleading  it,  are  cases  where  the  tender  was  made  before 
suit  brought,  or  at  least  before  issue  was  joined,  and  where  the 
defendant  insisted  upon  his  t€nder  being  good  to  defeat  the 
plaintiff's  claim  at  least ^/*^  tanto^  or  to  prevent  his  recovering 
costs.  {Becker  v.  Boon,  61  N.  Y.  317 ;  Code  Civ.  Pro.  §  734 ; 
3  Black.  Oomra.  304 ;  Graham's  Pr.  54:4.)  Payment  into  court 
is  a  payment ^/-o  tanio,  {Murray  v.  Bethuiie^  1  Wend.  191 ; 
Spauldin</  v.  Ya/iidercooTc,  2  id.  431 ;  Joh/tuioii  v.  61  Ins.  Co.y 
T  Johns.  316 ;  Slaek  v.  Brmon,  13  AVend.  390 ;  Kelly  v.  Weaty 
2  J.  &  S.  304 ;  WiUmi-  v.  Doran,  39  Ilun,  88 ;  110  N.  Y.  101 ; 
Eatm.  V.  WelU,  82  id.  676 ;  Doi^an  v.  ^ViUon,  110  id.  101 ; 
Rockefeller  v.  WeidencaXy  3  How.  Pr.  382 ;  1  Burrill's  Pr. 
408,  409.)  The  Englisli  cases  and  authorities  are  to  the  same 
effect.  They  go  so  far  as  to  say  that  the  defendant  pays  into 
court  at  his  peril,  and  that  even  if  he  has  paid  in  by  mistake, 
he  shall  not  have  his  money  back.  (3  Black.  Comm.  304 ; 
Vmighan  v.  Barnes,  2  Bos.  &  Pul.  392;  Crockay  w  Martin, 
Barnes.  281;  Meager  v.  Smith,  Z  Barn.  &  Aid.  673,680; 
Le  Grew  v.  Cooke,  1  Bos.  &  Pul.  332,  333  ;  Malaohm  v.  Ful- 
larton,  2  T.  &  C.  645,  648;  Scherger  v.  Carden.,  11  C.  B. 
850 ;  8tory  v.  Finnis,  6  Exch.  123  ;  Perrin  v.  M,  R.  Co..  11 
C.  B.  855.) 

Gray,  J.  We  think  the  order  was  right.  The  moneys 
belonged  to  the  plaintiff  from  the  moment  of  their  deposit, 
by  force  of  their  payment  into  couii  under  this  order.  The 
provisions  of  the  Code  permit  this  procedure  by  a  defendant, 
in  all  actions  brought  for  the  recovery  either  of  a  sum  certain, 
or  of  damages  for  a  casual,  or  involuntary,  personal  injury. 
They  provide  for  the  tender  of  such  a  sum  of  money,  as  the 
defendant  conceives  to  be  sufficient  to  make  amends  for  the 
injury,   together  with   the  costs  to  date.      The  appellant's 
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counsel  contends,  however,  for  a  distinction  between  a  tender 
of  amends,  as  he  insists  this  was,  and  an  ordinary  tender  at 
common  law,  or  under  the  Revised  Statutes.  lie  says  that 
the  former  implies  no  concession  of  liability,  but  is  an  offer  to 
buy  peace,  and  hence,  if  not  accepted  by  the  plaintiff,  does 
not  belong  to  him,  if  the  verdict  goes  adversely  to  his  claim. 
The  distinction,  however,  is  not  recognized  and  it  does  not 
exist  under  our  system  of  procedure. 

The  Code  provides  for  two  courses  which  may  be  pursued 
by  the  defendant,  after  suit  brought  lie  may  make  a  tender 
of  a  certain  sum  and,  if  it  is  refused,  he  may  deposit  it  in 
court ;  or  he  may  offer  to  allow  judgment  to  be  taken  against 
him  for  a  certain  sum  witn  costs.  If  the  fonner  course  is 
pursued,  its  meaning  and  result  are  plain.  A  tender  is  not 
effectual  under  the  Code  *'  unless  the  money  is  accepted,  or  is 
paid  into  court."  If  it  is  not  accepted,  in  lieu  of  the  accept- 
ance and  in  order  to  make  his  tender  available  in  law,  the 
defendant  may  deposit  the  amount  in  court.  The  payment 
into  the  court  is  then  deemed  equivalent  to  an  acceptance  by 
the  plaintiff  of  the  amount  tendered.  The  money  deposited 
is  deemed  in  law  a  payment  to  the  plaintiff  on  account  of  the 
contract  obligation,  or  of  a  conceded  liability  for  the  injury. 
The  provisions  of  the  Code  in  question,  however,  are  similar 
to  those  which  existed  previously  in  the  Revised  Statutes ; 
except  that  the  additional  requirement  has  l>een  made,  that  the 
moneys  should  be  paid  into  the  court  and  notice  thereof  given 
concerning  them.  It  was  held  in  Slack  v.  Broicn  (13  Wend. 
390),  and  in  Ddkln  v.  Dunning  (7  Hill,  30),  that  when  the 
money  was  brought  into  court  it  belonged  to  the  plaintiff  in 
any  event  In  the  more  recent  cases  of  Becker  v.  Boon 
(61  K  Y.  317)  and  Wihon  v.  Doran  (110  id.  101),  Judge 
Earl  delivering  the  opinion  in  the  fonner  and  Judge 
Andrews  in  the  latter  case,  it  was  assumed  by  them  that 
moneys  paid  into  court  by  a  defendant,  under  a  tender, 
became  the  property  of  the  plaintiff  in  all  events  and  that  his 
title  to  them  cannot  be  disputed.  The  Revised  Statutes  and 
the  Code  have  extended  the  common-law  right  of  tender,  so 
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as  to  permit  a  tender  of  moneys,  or  their  payment  into  court 
where  the  tender  is  refused,  during  tlie  pendency  of  an  action. 
But  the  effect  under  the  statutes,  as  now  under  the  Code,  has 
always  been  considered  to  be  that  the  plaintiff  recovers  in  any 
€vent  the  amount  of  the  tender.  Judge  Bradley,  at  General 
Term,  in  the  case  of  Wilsfm  v.  Daran  (39  IIuu,  90),  collected 
the  authorities  in  the  English  reports  and  in  this  state,  and 
has  there  reviewed  them. 

The  plaintiff  runs  the  risk,  in  proceeding  after  a  tender 
or  deposit,  of  paying  defendant's  costs,  if  the  recovery  falls 
short  of  the  amount  tendered  ;  while  the  defendant,  in  such 
a  case,  runs  the  risk  of  losing  that  amount  of  moneys  in  the 
event  of  his  success  upon  the  ensuing  trial. 

Wlien  the  moneys  are  brought  into  court  they  become  the 
plaintiff^s  and  it  is  immaterial,  as  to  the  question  of  their  own- 
ership, what  the  result  of  the  trial  may  be.  This  result  is  a 
just  one.  The  defendant  had  two  courses  available  to  it, 
under  the  Code  which  regulates  the  procedure  in  civil  actions. 
It  elected  to  t^ke  tliat  one  which  involved  the  tender,  or  pay. 
ment  of  money  to  the  plaintiff  and  paid  the  money  into 
court  upon  the  refusal  of  its  tender,  under  admission  of 
liability  ^r(?  t^nto^  and  to  make  sure  that  the  plaintiff  could 
not  say  that  she  had  not  been  paid  so  much,  in  any  event. 

Tlie  order  appealed  from  should  be  affirmed  with  costs. 

All  concur. 

Order  affirmed. 


Elijah    R.    Schoonmaker,    Appellant  and  Respondent,   v. 
Frank  W.  Bonnie  et  al.,  Respondents  and  Appellants. 

In  an  action  for  specific  performance  of  a  contract  for  the  sale  of  land, 
it  appeared  that  the  contract  was  executed  by  defendants  F.  and  R.,  in 
whom  was  the  title.  Their  wives  were  also  made  defendants.  They  all 
joined  in  the  answer,  which  recites,  "  defendants  further  admit  tliat  they 
did  promise  to  convey  the  said  premises  to  the  plaintiff,"  and  the  only 
issue  tendered  therein  or  litigated  was  that  the  contract  in  suit  was 
induced  by  the  fraudulent  representations  of  plaintiff.  There  was  no 
alloQ^ation  that  the  wives  were  not  parties  to  the  contract,  or  were  not 
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bound  thereby.  The  issue  of  fraud  was  decided  against  defendants,  and 
the  judgment  required  their  wives  to  join  with  their  husbands  in  the 
conveyance  directed.  The  defendants  jointly  excepted  to  the  findings 
of  facts  and  law,  but  none  of  the  exceptions  were  directed  'toward  said 
provision  of  the  judgment.  The  General  Term  revenied  that  part  of  the 
judgment  on  the  ground  that  the  wives  were  not  parties  to  the  oootmct. 
Held,  that  as  there  was  no  special  exception  pointing  out  the  objection, 
the  reversal  by  the  (Seneral  Term  was  error. 

It  seenm  that  had  the  objection  been  raised  on  the  trial,  and  presented  by  a 
proper  exception,  it  would  have  been  valid. 

As  to  whether  the  court  has  power  to  specifically  enforce  a  contract  by  a 
married  woman  to  release  her  dower  interest,  made  upon  a  consideration 
passing  to  her  husband,  when  they  were  residents  of,  and  the  contract 
was  made  in  another  state,  in  which  the  common-law  disabilities  of  mar- 
ried women  still  exists,  qu(Bre. 

Where  a  reversal  of  a  judgment  by  the  General  Term  is  upon  the  law,  not 
the  facts,  to  sustain  the  reversal  here,  it  must  appear  that  some  excep- 
tion was  taken  on  the  trial  raising  a  question  of  law,  and  that  such  ques- 
tion was  erroneously  decided. 

A  judgment  will  not  be  reversed  as  to  one  of  several  parties    appellant 
although  to  him  erroneous  in  law,  upon  a  general  exception  by  all,  in 
the  absence  of  a  special  exception  pointing  out  the  error  in  the  particu- 
lar case. 

(Argued  March  11,  1890;  decided  March  18,  1890.) 

Cross  appeals  from  judgment  of  tlie  General  Tenn  of  the 
Supreme  Court  in  the  fifth  judicial  department,  entered  u{>on 
an  order  made  the  first  Tuesday  of  January,  1887,  which 
reversed  in  part,  a  judgment  in  favor  of  plaintiff  entered 
upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  stated  in  the  opinion. 

Wm.  IL  IlemltrHoa  for  apj)ellant.  In  overruling  the 
defendants'  motion  for  a  nonsuit  the  referee  did  not  err. 
{Bomrner  v.  A.  S.  cfe  //.  M.  Co,,  81  X.  Y.  4^)8;  Pomeroy  on 
Cont  §§  140,  141.)  A  party  who  formally  and  explicitly 
admits  by  his  pleading  that  which  establishes  the  plaintilFs 
right,  will  not  be  suffered  to  deny  its  existence  or  to  prove  a 
state  of  facts  inconsistent  with  that  admission.  {Paige  v. 
Willetf,  38  N.  Y.  81.)     A.  general  exception  is  without  avail. 
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{Panje  v.  WllMt,  38  N.  Y.  28 ;  iVVwv/Z  v.  Doti/,  33  id.  83 ; 
Ward  V.  Cralg^  87  id.  550  ;  SmeJis  v.  B,  ct  IL  B.  li,  li.  Co.^ 
88  id.  13.)  When  parties  go  to  trial,  aii(J  no  question  is  raised 
by  any  party  upon  the  pleadings  at  any  stage  of  the  case,  tlien 
judgment  may  be  given  in  accordance  witli  the  evidence. 
And  it  is  too  late  after  judgment  to  object  that  the  pleadings 
did  not  authorize  the  giving  of  the  evidence,  which  was 
received  without  objections,  and  which  sustains  the  judgment. 
{Day  V.  Toion  of  New  Lots^  107  X.  Y.  148  ;  Davis  v.  Leopold^ 
87  id,  620;  Thompson  v.  Bank  of  B,  lY.  A,,  82  \^,l',StewaH 
V.  Morse,  79  id.  629.) 

John  e/.  In  man  for  respondents.  The  judgment  entered 
upon  the  re])ort  of  the  referee  should  have  been  reversed,  as 
to  all  the  defendants.  (  Vanderbili  v.  Schrei/er,  21  Hun,  537 ; 
Beek  v.  Allison,  4  Daly,  421.)  The  inchoate  right  of  dower 
of  Mrs.  Frank  W.  and  Mrs.  Robert  P.  Bonnie  in  the  lands  in 
question  was  an  actual  subsisting  right,  possessing  a  pecuniary 
value.  (Shner  v.  Canaday,  53  X.  Y.  298 ;  Witthans  w 
Schof^k,  24  Hun,  332;  Daly  v.  Baker,  12  id.  222  ;  Steele  v. 
Ward,  30  id.  655.) 

Andrews,  J.  The  (ireneral  Term  reversed  that  part  of  the 
judgment  entered  U})on  the  report  of  the  referee  which 
required  the  defendants  Mi's.  Frank  W.  Bonnie  and  Mrs. 
Robert  P.  Bonnie,  the  wives  of  the  other  defendants,  to  join 
with  their  husbands  in  the  conveyance  to  tlie  plaintiff,  on  th6 
ground  that  they  were  not  parties  to  the  contract  for  the  sale 
of  the  land,  for  the  specific  performance  of  which  the  action 
was  brought.  This  ruling  of  the  General  Term  presents  the 
main  (piestion  in  the  case. 

If  the  point  upon  whicii  the  General  Term  proceeded  luul 
been  raised  on  the  trial  and  presented  by  a  proper  exception, 
we  perceive  no  ground  for  questioning  its  conclusion. 

The  defendants  Frank  W.  Bonnie  and  Robert  P.  Bonnie 
had  title  to  the  land  embraced  in  the  contract.  Their  wives 
had  simply  an  inchoate  right  of  dower  therein.     The  contract^ 
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as  the  complaint  shows,  was  made  by  the  husbands,  and  to  it 
their  wives  were  not  parties.  The  admission  in  the  answer, 
viz. :  "  Defendants  further  admit  that  thej  did  promise  to 
convey  the  stiid  premises  to  the  plaintiff,"  although  equivocal 
and  misleading,  taken  in  connection  with  the  allegation  in  the 
complaint,  may,  we  think,  be  construed  as  an  admission  simply 
of  the  contract  alleged  by  the  plaintiff. 

The  referee,  in  his  report,  finds  that  the  contract  was  entered 
into  between  the  plaintiff  and  the  two  male  defendants.  The 
judgment,  however,  requires  tlie  wives  to  join  in  the  convey- 
ance directed,  as  if  tliey  had  contracted  with  their  husbands 
to  convey  to  tlie  plaintiff,  of  which  there  is  no  evidence.  Even 
if  they  had  been  parties  to  the  contract,  a  very  serious  question 
would  arise  as  to  the  power  of  the  court  to  specifically  enforce 
9;s  against  them,  a  contract  to  release  their  dower  interest  upon 
a  consideration  passing  to  their  husbands,  and  especially  as 
the  contract  was  made  in  another  state  by  residents  there, 
wherein  the  common-law  disabilities  of  married  women,  so  far 
as  appears,  still  exist. 

The  reversal  in  this  case  was  upon  the  law  and  not  upon  the 
facts,  and,  to  affirm  the  judgment  of  reversal,  it  must  appear 
that  some  exception  was  taken  on  the  trial  raising  a  question 
of  law,  and  that  such  question  wao  erroneously  decided.  Tlie 
point  upon  which  the  General  Term  decided  the  case  was  not 
raised  in  anv  form  on  the  trial,  and  is  evidentlv  an  after 
thought.  The  defendants  united  in  their  answer,  and  the  only 
issue  tendered  therein  was  that  the  contract  in  question  was 
induced  by  the  fraudulent  representations  of  the  plaintiff. 
There  w-as  no  allegation  that  the  fenwieH  awert  were  not 
parties  to  the  contmct,  or  were  not  bound  thereby.  The  trial 
proceeded  uiK)n  the  assumption  that  all  the  defendants  stood 
in  the  same  situation  in  respect  of  their  liability.  The  issue  of 
fraud  was  the  only  issue  litigated,  and  was  the  issue  upon 
which  the  case  was  decided.  There  was  no  finding  and  no 
request  to  find  upon  the  point  now  presented.  If  tliis  point 
had  been  raised  the  ])laintiff  would  have  been  in  a  position  to 
demand  damages  against  the  other  defendants  on  the  ground 
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of  the  imperfection  of  their  title.  The  defendants  jointly 
excepted  to  the  finding  of  facts  and  law  in  the  report  of  the 
referee.  But  none  of  the  exceptions  were  directed  to  the 
point  now  made,  that  the  contract  did  not  bind  the  female 
defendants.  We  have  recently  decided  that  a  judgment  will 
not  be  reversed  as  to  one  of  several  parties  appellants,  although 
as  to  him  erroneous  in  law^  upon  a  general  exception  by  all, 
in  the  absence  of  a  special  exception  pointing  out  the  error  in 
the  particular  case.  (Murray  v.  Zhher^  117  K.  Y.  542.)  The 
reversal  by  the  General  Term  cannot,  we  think,  be  sustained, 
and  it  is  a  satisfaction  to  know  that  but  a  small  pecuniary 
interest  is  involved  in  our  decision.  The  appeal  by  the  defend- 
ants Frank  W.  and  Robert  P.  Bonnie  is  destitute  of  merit. 

The  result  is  that  the  judgment  of  the  General  Term  should 
be  reversed  as  to  the  appeal  of  the  plaintiff,  and  affirmed  as  to 
the  appeal  of  the  defendants  Frank  W.  and  Robert  P.  Bonnie. 
This  restores  the  judgment  entered  on  the  report  of  the 
referee.  The  plaintiff  should  also  have  costs  of  one  appeal  in 
all  courts  against  the  male  defendants. 

All  concur. 

> 

Judgment  accordingly. 
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The  People  ex  rel.  William  Kemmler,  Appellant, -?'.  Charles     jiso  509 
F.   Durston,     Agent    and    Warden    of    Auburn    Prison, 
Respondent. 

The  provisions  of  the  Cocle  of  CYimiiial  Procedure  (§§  491, 492,  508,  504,  505, 
506,  507,  508  and  509,  as  amended  by  chap.  489,  Laws  of  1888)  changing  the 
mode  of  inflicting  the  death  penalty  do  not  upon  their  face,  nor  in  their 
general  purpose  and  intent,  violate  any  provision  of  the  Constitution. 

It  seems,  that  under  the  provision  of  the  state  Constitution  (Art.  1,^5)  for- 
bidding the  infliction  of  cruel  and  unusual  punishments,  the  courts  have 
power  to  declare  void  any  legislative  acts  prescribing  punishment  for 
c^me  in  fact  cruel  and  unusual. 

The  leifislature,  however,  has  power  to  change  the  manner  of  inflicting 
the  death  penaltv;  this  is  not  a  change  of  punishment,  but  simply  of 
the  mode. 
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Wliether  the  use  of  electricity  as  an  agency  for  producing  death  consti- 
tuted a  more  humane  method  of  execution  than  that  formally  used  was 
a  question  for  the  legislature,  and  its  detennination  in  regard  thereto 
is  conclusive. 

The  courts  have  no  power  to  take  proof  as  to  the  constitutionality  of  a 
statute,  and  extraneous  testimony  either  of  experts  or  other  witnesses 
is  not  admissible  to  show  that,  in  carrying  it  out,  some  provision  of  the 
Constitution  may  be  violated.  If  it  cannot  be  made  to  appear  that  the 
statute  is  unconstitutional  by  argument  deduced  from  the  language  of 
the  law  itself,  or  from  matter  of  which  the  court  can  take  judicial 
notice,  it  must  stand. 

Upon  a  return  to  a  writ  of  habeas  corpus  where  it  is  shown  that  the  relator 
has  been  sentenced  and  is  detained  under  the  process  of  a  court  of  com- 
petent jurisdiction,  it  is  the  duty  of  the  court  to  remand  him  unless  il 
be  shown  that  the  trial  court  was  without  jurisdiction  to  pass  the  sentence. 

Reported  below,  55  Hun,  64. 

(Argued  February  25,  1890  ;  decided  March  21,  1890.) 

Appeal  from  order  of  the  General  Temi  of  the  Supreme 
Court  in  tlie  fifth  judicial  department,  made  October  1,  1889, 
affirming  an  order  of  the  county  judge  of  Cayuga  county,  dis- 
missing a  writ  of  habeas  corpus  sued  out  by  relator  and  remand- 
ing him  to  the  custody  of  defendant. 

The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 

Tr.  Burke  Cochran  for  appellant.  The  constitutional 
inhibition  against  cruel  and  unusual  punishments  renders  any 
law  passed  by  tlie  legislature  in  violation  of  its  provisions, 
unconstituional  and  void.  (3  Hallam's  CoUvSt.  History ;  Smol- 
lett's History  of  England,  chap.  1 ;  WllJcesoii  v.  UUih,,  9  Otto, 
130;  4 Black.  Comm.  11 ;  PeopUy.  Felton.Z  Howell's  State 
Trials,  370;  Countess  qfS/irewshury^s  Case^  2  id.  674 ;  3  Jeffer- 
son's Works,  4,  201 ;  People  v.  A/lin,  42  N.  Y.  378.)  It  being 
conceded  that  the  infliction  of  the  penalty  will  expose  the 
relator  to  the  risk  of  torture,  the  sentence  is  in  violation  of  the 
Constitution,  and,  therefore,  void.  {^PeopU  v.  Hartnng^  22 
N.  Y.  \m\  SUwurt  v.  Palmer,  74  id.  188.)  The  act  is 
unconstitutional,  because  upon  its  face  it  provides  for  the 
infliction  of  an  unusual  penalty.  (Hume's  History  of  Eng- 
land, chap.  71 ;  Burnett's  History  of  His  Own  Times,  803,  812, 
862  [Onslow's  note] ;  Macauly's  History  of  England,  chap.  10; 
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10  Lingard's  History  of  England,  cliap.  4;  Lords  &  Com. 
Jounial,  Feb.  6,  1689  ;  4  Black.  Comm.  327 ;  25  Edward,  111, 
chap.  2;  1  Edward  VI.  chap.  12;  1  Phillip  &  Mary,  chap.  1, 
10;  13  Eliz.  chap.  2;  Westminster,  1;  3  Edward  I.  chap. 
9;  8  Henry  VI.  chap.  12;  21  Jac.  1,  chap.  6;  5  Eliz.  chap, 
9;  11  Henry  IV.  5  Henry  IV.  chap.  5,  22  &  23  Car.  11,  chap.  1, 
Westminster,!;  3  Edward  I.  chap.  13;  Westminster,  2;  13 
Edward  I.  chap  34 ;  18  Eliz.  chap.  7 ;  8  Henry  VI.  chap.  6  ; 
21  Henry  VIII.  chap.  1;  2  Edward  VI.  chap.  12;  4&5 
Phillip  &  Mary,  chap.  4;  1  Edward  VI.  chap.  12;  18  Eliz. 
chap.  7 ;  9  Henry,  1 ;  1  Edward  VI.  chap.  12 ;  2  &  3  Edward 
VI.  chap.  33 ;  31  Eliz.  chap.  12^18  Edward  VI.  chap.  3 ; 
23  Henry  VIII.  chap.  1 ;  5  Eliz.  chap.  14 ;  Hume's  History 
of  England,  chap.  4,  appendix  1 ;  F'dt/m^s  Case,  3  State 
Trials,  370  ;  Smollett's  History  of  England,  chap.  1.) 

Churles  J^l  Tabory  attorney-general,  for  respondent.  The 
constitutional  prohibition  against  the  infliction  of  cruel  and 
unusual  punishment  must  be  ineffectual,  being  a  prohibition 
upon  the  judicial  power,  the  exercise  of  authority  by  courts  of 
criminal  jurisdiction,  and  not,  in  any  sense,  a  restriction  upon 
legislative  power.  (Stat,  of  Wm.  &  Mary,  chap.  2,  §§  9,  10, 
11,  12;  1  Macaulay,  487,  488,497,  569,  643,  649,  650,  651, 
664;  2  State  Tr.  375,447,450,474,483,  878,  1315,  1356; 
4  Black.  Comm.  440.)  The  bill  of  rights  did  not  change  the 
law;  it  only  declared  what  the  law  of  England,  as  to  the 
rights  of  the  subject,  was.  (May's  Law  of  Parliament,  5  ; 
Dcnie  V.  People^  5  Park.  Crim.  Rep.  364,  383 ;  Jackmri  v. 
Wood,  2  Cow.  819;  Barker  v.  iV>/A  3  id.  686,  701; 
Barron  v.  Baltunore,  7  Pet.  243 ;  J\'rvear  v.  Common- 
wealth,  5  Wall.  475,  480 ;  U.  S.  Const,  art.  2,  §  8 ;  id.  art.  3, 
§  3;  id.  art.  1,  §  8 ;  N.  Y.  Conv.  1821,  49,  87,  94;  id.  1846 
[Atlas  ed.]  196,  1062.)  The  courts  and  text-writers  have 
adopted  the  view  of  the  Constitutional  prohibition  above 
contended  for.  (In  re  Bayard,  25  Hun,  546  ;  WilJcin^fni  v. 
Utah,  99  U.  S.  130,  135,  136  ;  Story  on  Const.  Lim.  32S,  329  ;. 
2  id.  §  1930.)     Even  if  the  language  of  the  fifth  subdivision 
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of  section  1  of  article  1  of  the  state  Constitution  should  be 
construed  as  applicable  to  the  legislative  powe  ,  it  is  to  be 
regarded  only  as  a  maxim,  the  interpretation  of  which  rests  with 
the  legislature  alone.  {In  re  Bayard^  25  Ilun,  54:6 ;  Com- 
monweaUh  v.  Hitchings^  5  Gray,  482,  486 ;  Story  on  Const. 
Lim.  §  1342 ;  ^Farthi  v.  Mott,  12  Wheat.  19  :  Tiedman  on 
Police  Power,  §§  10-12 ;  Poicell  v.  Pennsylvania^  127  IT.  S. 
686 ;  People  v.  Arenshurg^  103  N.  Y.  399  ;  People  v.  GiUson^ 
109  id.  389;  EmbvryY,  Connor^  3  id.  511,  517;  Taylor  v. 
Porter,  4  Hill,  140;  Campbell  v.  Emm,  45  N.  Y.  356; 
Rockwell  V.  Nearing,  35  id.  302-308  ;  In  re  McMahon,  102 
id.  176,  187;  31  id.  574,  584.)  Every  presumption  is  in 
favor  of  the  validity  of  legislative  acts,  and  they  are  to  be 
upheld  unless  there  is  a  substantial  departure  from  the  organic 
law.  {Board  of  Extme  v.  Barrie,  34  N^.  Y.  ^f^,  668 ;  People 
ex  rel.  v.  Briggs,  59  id.  553,  558 ;  People  v.  11.  In^s.  Co.  92  id. 
328,  344 ;  Newel  v.  PeopU,  7  id.  9 ;  People  ex  rel.  v.  Albert- 
son,  55  id.  50,  54 ;  Ifi  re  E.  B.  B.  Co.,  70  id.  327,  432 ;  People 
V.  Gillso7i,  109  id.  389,  397 ;  PeopU  v.  King,  110  id.  418 ; 
PeopU  ex  rel.  v.  D'Oench,  111  id.  359;  PeopU  v.  Bxidd,  117 
id.  1 ;  Ogd^n  v.  Saunders,  12  Wheat.  270.)  The  act  is  con- 
stitutional upon  its  face.  {PeopU  v.  Super.,  43  N.  Y.  130 ; 
H.  L  Co.  V.  Alger,  54  id.  175 ;  PeopU  v.  iV^.  Y.  cfe  M.  B.  B. 
B.  Co.,  84  id.  568  ;  United  States  v.  U.  P.  B.  B.  Co.,  91  U.  S. 
79 ;  Pl<ttt  V.  U.  P.  B.  B.  Co.,  99  id.  59 ;  Laws  of  1886,  chap. 
352;  Laws  of  1887,  chap.  7.)  Proof  aliunde  to  establish  the 
unconstitutionality  of  a  statute  is  entu^ely  incompetent.  (Code 
Civ.  Pro.  §§  2031,  2039;  Cro7tin  v.  PeopU,  82  N.  Y.  323; 
In  re  E.  B.  B.  Co.,  70  id.  327,  328,  351 ;  PeopU  v.  Albertson, 
55  id.  50;  PeopU  v.  Draper,  15  id.  532,  545,  555;  Talbot  v. 
Hudson,  16  Gray,  417,  422  ;  Warner  v.  Beers,  23  Wend.  125 ; 
PeopU  V.  Devlin,  33  N.  Y.  280 ;  Judson  v.  PlKittsburgh^  3 
Dill.  181 ;  PeopU  v.  iV:  Y.  C.  B.  B.  Co.,  13  N.Y.  78;  Walker 
V.  Haines,  20  Wend.  555,  562;  Holmes  v.  CarUy,  31  N.  Y. 
289;  McClusk^y  v.  Cromwell,  11  id.  593,  601.)  The  only 
(juestion  that  can  be  gone  into  on  the  return  of  the  writ  is  as 
to  tlie  jurisdiction  of  the  court  tliat  pronounced  the  judgment. 
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People  ex  rel.  v.  Wa/rden^  100  N.  Y.  20 ;  People  eos  rel.  v.  Zi*- 
combe,  60  id.  559 ;  Pe&ple  v.  McLeod,  1  Hill,  377 ;  3  id.  658  \. 
People  ex  rel  v.  KeUy,  24  N.  Y.  74.)  If  the  method  of 
infliction  of  the  death  penalty  speciiied  in  the  act  of  1888  be 
unconstitutional,  the  amendments  of  the  Code  of  Criminal 
Procedure  proposed  by  such  act,  which  have  in  view  a  new 
form  of  capital  punishment,  are  absolutely  void  ard  ineffectual 
to  change  the  law  as  it  existed  prior  to  the  passage  of  the  act 
of  1888,  and  made  no  change  therein,  and  did  not  repeal  any 
part  thereof  providing  for  the  infliction  of  the  death  penalty. 
An  unconstitutional  statute  is  no  law.  (Cooley  on  Const.  Lim. 
3,  §§  186,  188 ;  Ex  parte  Dam^,  21  Fed.  Rep.  396  ;  Srnith  v. 
Schilling,  95  N.  Y.  131 ;  36  id.  449,  451 ;  Ilarheck  v.  Mayor, 
10  Bos.  366 ;  Sullivan  v.  Adat.is,  3  Gray,  476 ;  Shepardson  v. 
M.  i&  B.  R.  R.  Co,,  6  Wis.  605,  615 ;  People  v.  Tipham^e,  13 
How.  Pr.  74;  People  ex  rel.  v.  Kelley,  97  N.  Y.  212,  215  ;. 
People  ex  rel,  v.  Gilbert,  96  id.  631 ;  People  ex  rel  v.  Jacobs, 
%^  id.  8,  10 ;  People  ex  rel,  v.  Liscoinbe,  60  id.  559.) 

O'Brien,  J.  The  respondent  is  the  agent  and  warden  of 
the  state  prison  at  Auburn,  and  the  relator  being  in  his  custody 
applied  for  a  writ  of  habeas  corpus  to  inquire  into  the  cause  of 
detention,  which  was  made  returnable  by  tlie  oflicer  granting  it 
before  the  county  judge  of  Cayuga  county.  The  relator  in  his- 
petition  for  the  writ  stated  that  the  cause  or  pretense  of  the 
imprisonment  complained  of  was  that  after  his  indictment  and 
trial  for  the  crime  of  murder  in  the  first  degree,  and  his  con- 
viction thereof  in  the  Court  of  Oyer  and  Terminer,  he  was 
sentenced  by  that  court  to  undergo  a  cruel  and  unusual  punish- 
ment for  that  crime,  contrary  to  the  Constitution  of  this  state 
and  of  the  United  States,  and  was  threatened  with  deprivation 
of  life  without  due  process  of  law,  by  reason  of  such  illegal 
sentence  and  judgment  of  the  court  The  writ  was  duly 
served  upon  the  respondent,  who  made  return  thereto  that  he 
detained  the  relator  in  his  custody  as  agent  and  warden  of  the 
prison  by  virtue  of  the  judgment  of  the  Court  of  Oyer  and 
Terminer  lield  in  tlie  county  of  Erie,  whereby  the  relator  was 
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duly  convicted  of  the  crime  of  murder  in  the  first  degree,  and 
also  by  virtue  of  a  warrant  duly  dehvered  to  him  under  the 
hand  and  seal  of  a  justice  of  the  Supreme  Court  presiding  at 
the  said  Court  of  Oyer  and  Terminer  where  the  relator  was 
convicted,  which  recited  the  indictment,  trial,  conviction  and 
sentence  of  the  relator,  and  directed  the  respondent  to  carry 
the  same  into  effect  in  these  words :  "  Now,  therefore,  you  are 
hereby  ordered,  connnanded  and  required  to  execute  said 
sentence  upon  him,  tlie  said  William  Kemmler,  otherwise 
called  John  Ilort,  upon  some  day  within  the  week  commenc- 
ing on  Monday  the  24th  day  of  June  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  eighty-nine,  and  wdthin  the 
walls  of  Auburn  state  prison,  or  witliin  the  yard  or  inclosure 
adjoining  thereto,  by  then  and  there  causing  to  pass  through 
the  body  of  him,  the  said  William  Kenunler,  otherwise  called 
John  Hort,  a  current  of  electricity  of  sufficient  intensity  to 
cause  death,  and  that  the  application  of  such  current  of  elec- 
tricity be  continued  until  he,  the  said  William  Kemmler^ 
otherwise  called  John  Hort,  be  dead."  This  command  and 
direction  to  the  warden  was  in  accordance  with  the  sentence 
actually  passed  upon  the  relator  after  conviction,  in  these 
words :  "  The  sentence  of  the  court  is  that  within  the  week 
•commencing  on  Monday  the  24th  day  of  June  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  eighty-nine,  and 
within  the  walls  of  Auburn  state  prison,  or  within  the  yard  or 
inclosure  adjoining  thereto,  the  defendant  suffer  the  punish- 
ment of  death,  to  be  inflicted  by  the  application  of  electricity, 
as  provided  by  the  Code  of  Criminal  Procedure  of  the  state  of 
New  York,  and  that  in  the  mean  time  the  defendant  be 
removed  to,  and  until  the  infliction  of  such  punishment  be 
kept  in  solitary  confinement  in,  said  Auburn  state  prison." 

On  the  return  day  of  the  writ  the  relator  and  the  respondent 
appeared  by  counsel  before  the  county  judge,  and  by  agreement 
of  coimsel  the  production  of  the  relator,  pursuant  to  the  com- 
mand of  the  writ,  was  waived.  Counsel  for  the  relator  then 
offered  to  prove  that  the  infliction  of  the  penalty  named  in  the 
-sentence,  namely  death  by  the  application  of  electricity,  is  a 
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cruel  and  unusual  punisliiiient  within  the  meaning  of  the  Con- 
stitution, and  cannot,  therefore,  be  lawfully  inflicted.  The 
attorney-general  objected,  on  the  ground  that  the  court  had  no 
authority  to  take  proof  in  regard  to  the  constitutionality  of 
the  statute.  This  objection  was  overruled  by  tlie  county  judge, 
and  the  counsel  for  the  respective  parties  agreed  that  a  referee 
be  appointed  for  the  purjx)8e  of  taking  the  testimony  in  i)ur- 
8uance  of  the  offer. 

In  this  way  a  mass  of  testimony  was  given  upon  both  sides, 
certified  by  the  referee  to  the  county  judge  and  embraced  in 
the  extended  record  before  us.  The  result  was  that  after  a 
hearing  upon  the  report  of  the  referee  the  county  judge  dis- 
missed the  writ  and  remanded  the  relator  to  the  custody  of  the 
respondent.  When  it  appeared,  from  the  return  of  the  respond- 
ent, that  he  retained  the  relator  in  custody  under  and  by  virtue 
of  the  judgment  of  a  court  of  competent  jurisdiction  wherein  the 
relator  wa«  convicted  of  murder,  it  was  the  duty  of  the  county 
judge  to  dismiss  the  writ  and  remand  the  relator  to  the  custody 
of  the  agent  and  warden  of  the  prison,  unless  it  could  be  shown 
that  the  Court  of  Oyer  and  Terminer  was  without  jurisdiction 
to  pass  the  sentence  which  it  did.  {People  ex  rel.  v.  Warden^ 
etc.^  100  N.  Y.  20 ;  People  exrel,\,Liscoinb^  60  id.  559.) 

It  is  not  denied  that  the  court  had  such  jurisdiction  pro- 
viding that  the  legislature  had  power  under  the  Constitution 
to  enact  chapter  489  of  the  Laws  of  1888,  entitled  "An  act  to 
amend  sections  491,  492,  503,  504,  505,  506,  507,  508,  509  of 
the  Code  of  Criminal  Procedure,  in  relation  to  the  infliction 
of  the  death  penalty,  and  to  provide  means  for  the  infliction 
of  such  penalty."  Prior  to  the  passage  of  this  statute  the 
punishment  by  death  in  every  case  was  to  be  inflicted  by  hang- 
ing the  convict  by  the  neck  until  he  was  dead.  This  provision 
of  law  was  changed  by  the  amendments  of  the  Code  above 
referred  to,  and  now  the  section  (505)  reads  as  follows :  "  The 
punishment  by  death  must,  in  every  case,  be  inflicted  by  causing 
to  pass  through  the  body  of  the  con\nct  a  current  of  electricity 
of  sufficient  intensity  to  cause  death,  and  the  application  of 
such  current  must  be  continued  until  such  convict  is  dead." 
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The  only  question  involved  in  this  appeal  is  whether  this 
enactment  is  in  conflict  with  the  provision  of  the  state  Consti- 
tution which  forbids  the  infliction  of  cruel  and  unusual  punish- 
ment. (Const  art.  1,  §  5.)  This  provision  was  borrowed  from 
the  English  statute  passed  in  the  first  year  of  the  reign  of 
William  and  Mary,  being  chapter  2  of  the  statutes  of  that 
year,  entitled  "An  act  declaring  the  rights  and  liberties  of  the 
subject,  and  settling  tlie  succession  of  the  crown,"  usually 
known  as  the  Bill  of  Rights.  It  enacts,  among  other  things, 
that  "  excessive  bail  ought  not  to  be  required,  nor  excessive 
fines  imposed,  nor  cruel  and  unusual  punishment  inflicted." 
When  this  statute  was  made  part  of  the  Constitution  of  the 
United  States,  the  word  "  shall "  was  substituted  for  the  word 
"  ought,"  and  in  this  form  it  first  appears  in  the  Constitution 
of  this  state  adopted  in  1846.  It  is  not  very  clear  whether  the 
provision  as  it  stands  in  our  Constitution  was  intended  as  an 
admonition  to  the  legislature  and  the  judiciary,  or  as  a  restraint 
upon  legislation  inflicting  punishment  for  criminal  offenses. 
When  the  statute  referred  to  was  enacted  in  England  it  was 
not  intended  as  a  check  upon  the  power  of  parliament  to  pre- 
scribe such  punishment  for  crime  as  it  considered  proper.  Its 
enactment  did  not  change  any  law  then  existing,  nor  did  it 
mitigate  the  harshness  of  criminal  punishments  in  that  country, 
as  is  shown  by  the  fact  that  for  more  than  half  a  century  after 
it  appeared  on  the  statute  book,  a  long  catalogue  of  offenses 
were  punishable  by  death,  many  of  which  were  not  visited 
with  that  extreme  penalty  before  the  Bill  of  Rights  was  passed. 
(2  Blackstone's  Comm.  chap.  33,  p.  440.) 

The  history  of  the  times  in  which  this  provision  assumed 
the  form  of  a  law,  shows  that  it  was,  after  all,  intended  to  be 
little  more  than  a  declaration  of  the  rights  of  the  subject 
The  English  people  were  about  to  place  upon  the  throne,  made 
vacant  by  revolution,  a  foreign  prince,  whose  life  had  been 
spent  in  military  pursuits,  rather  than  in  the  study  of  con- 
stitutional principles  and  the  limitations  of  power,  as  tlien 
understood  in  the  country  he  was  to  govern.  This  was  con- 
sidered a  favorable  oportunity  to  enact,  in  the  solemn  form  of 


1890.]  People  ex  rel.  Kemmleb  v,  Dukston.  577 

Opinion  of  the  Court,  per  O'Brien,  J. 


a  statute,  a  declaration  of  the  principles  upon  which  the  people 
desired  the  government  to  be  conducted ;  but  whatever  the 
purpose  of  the  statute  was  in  the  country  where  it  originated, 
we  think  that  its  presence  in  the  Constitution  of  this  state  con- 
fers power  upon  the  courts  to  declare  void  legislative  acts 
prescribing  punishments  for  crime,  in  fact  cruel  and.  unusual. 
This  is  the  power  that  is  invoked  against  the  amendments  to 
the  Code  of  Criminal  Procedure  above  referred  to  by  the 
learned  comisel  for  the  relator,  in  an  argument  addressed  to 
us,  interesting  on  account  of  its  great  political  and  scientific 
research.  We  entertain  no  doubt  in  regard  to  the  power  of 
the  legislature  to  change  the  manner  of  inflicting  the  penalty 
of  death.  The  general  power  of  the  legislature  over  crimes, 
and  its  power  to  define  and  pimish  the  crime  of  murder  is  not 
and  cannot  be  disputed.  The  amendments  prescribed  no  new 
punishment  for  the  offense.  The  punishment  now,  as  before, 
is  death.  The  only  change  made  is  in  the  mode  of  carrying 
out  the  sentence.  The  infliction  of  the  death  penalty  in  any 
manner  must  necessarily  be  accompanied  with  what  might  be 
considered  in  this  age,  some  degree  of  cruelty,  and  it  is  resorted 
to  only  because  it  is  deemed  necessary  for  the  protection  of 
society.  The  act  on  its  face  does  not  provide  for  any  other  or 
additional  punishment. 

In  behalf  of  the  relator,  this  legislation  is  assailed  in  no  other 
way  than  by  attempting  to  show  that  the  new  mode  of  carry- 
ing out  a  death  sentence  subjects  the  person  convicted  to  the 
possible  risk  of  torture  and  unnecessary  pain.  This  argument 
would  apply  with  equal  force  to  any  untried  method  of  execu- 
tion, and,  when  carried  to  its  logical  results,  would  proliibit 
the  enforcement  of  the  death  penalty  at  all.  Every  act  of  the 
legislature  must  be  presumed  to  be  in  harmony  with  the  fun- 
damental law  until  the  contrary  is  clearly  made  to  appear. 
{Metropolitan  Board  of  Excise  v.  Barrie^  34  N.  Y.  (S^^^  ^&% ; 
People  ex  rel.  v.  Briggs^  50  id.  553,  558  ;  People  v.  Horrid  Ins. 
Co.,  92  id.  328,  344 ;  People  ex  rel.  v.  Albertson,  55  id.  50,  54 ; 
People  V.  Gillson,  109  id.  389,  397;  People  v.  Kiiuj,  110 
id.  418.) 
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If  it  cannot  be  made  to  appear  that  a  law  is  in  conflict  with 
the  Constitution  by  argument  deduced  from  the  language  of 
the  law  itself,  or  from  matters  of  which  a  court  can  take 
judicial  notice,  then  the  act  must  stand.  The  testimony  of 
expert  or  other  witnesses  is  not  admissible  to  show  that  in 
carrying  put  a  law  enacted  by  the  legislature,  some  provision 
of  the  Constitution  may  possibly  be  violated.  (People  v. 
Alherfson,  supra  ;  PeopU  v.  Draper^  15  N.  Y.  532  ;  Matter 
of  N,  Y.  K  It,  li:  Co,,  70  id.  327.) 

If  the  act  upon  its  face  is  not  in  conflict  with  the  Constitu- 
tion, then  extraneous  proof  cannot  be  used  to  condemn  it. 
The  history  and  origin  of  the  enactment  we  are  now  consider- 
ing may  very  properly  be  referred  to  to  test  its  validity,  and 
ascertain  its  true  intent  and  proper  interpretatibn.  It  has 
been  said  that  courts  will  place  themselves  in  the  situation  of 
the  legislature,  and  by  ascertaining  the  necessity  and  probable 
objects  of  the  passage  of  a  law,  give  effect  to  it,  if  possible, 
according  to  the  intention  of  the  law  makers,  when  that  can  be 
done  without  violating  any  constitutional  provision.  {People 
V.  Super'visors,  43  N.  Y.  130.)  Chapter  352  of  the  Laws 
of  1886,  entitled  "An  act  to  authorize  the  appointment  of  a 
commission  to  investigate  and  report  to  the  legislature  the 
most  humane  and  approved  method  of  carrying  into  effect  the 
sentence  of  death  in  capital  cases,"  provided  for  the  appoint- 
ment of  a  commission  consisting  of  three  eminent  citizens,  who 
were  named  therein,  and  required  them  to  investigate  and 
report  to  the  legislature  on  or  before  the  fourth  Tuesday  of 
January,  1887,  the  most  humane  and  practical  method  known 
to  modern  science  of  carrying  into  effect  the  sentence  of  death 
in  capital  cases.  To  enable  tins  commission  to  make  its  investi- 
gation most  thorough,  the  legislature  extended  the  time  for  it 
to  report  for  a  year  longer  by  chapter  7  of  the  Laws  of  1887. 
This  commission  early  in  the  legislative  session  of  1888  made 
its  report,  accompanied  with  a  proposed  bill  which  the  legis- 
lature afterward  and  during  the  same  session  enacted,  and  tliis 
is  the  statute  which  is  now  attacked  in  behalf  of  the  relator  as 
an  unauthorized  expression  of  the  legislative  will.     The  legis- 
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lature  proceeded  to  change  the  mode  of  executing  the  sentence 
of  death  with  care  and  caution  and  unusual  deliberation.  It 
would  be  a  strange  result  indeed  if  it  could  now  be  held  that 
its  efforts  to  devise  a  more  humane  method  of  carrying  out 
the  sentence  of  death  in  capital  cases,  have  culminated  in  the 
enactment  of  a  law  in  conflict  with  the  provisions  of  the  Con- 
stitution prohibiting  cniel  and  unusual  punishments.  Whether 
the  use  of  electricity  as  an  agency  for  producing  death  con- 
stituted a  more  humane  method  of  executing  the  judgment  of 
the  court  in  capital  cases,  was  a  question  for  the  determination 
of  the  legislature.  It  was  a  question  peculiarly  within  its  pro- 
vince, and  the  means  at  its  command  for  ascertaining  whether 
such  a  mode  of  producing  death  involved  cruelty,  within  the 
meaning  of  the  constitutional  prohibition,  were  cei*talnly  as 
satisfactory  and  reliable  as  any  that  are  consistent  with  the 
limited  functions  of  an  appellate  court.  The  detennination  of 
the  legislature  of  this  question  is  conclusive  upon  this  court. 
The  amendment  to  the  Code  of  Criminal  Procedure  changing 
the  mode  of  inflicting  the  death  penalty,  does  not,  upon  its  face, 
nor  in  its  general  purpose  and  intent,  violate  any  provision  of 
the  Constitution.  The  testimony  taken  by  the  referee,  while 
not  available  to  impeach  the  validity  of  the  legislation,  may, 
we  think,  be  regarded  as  a  valuable  collection  of  facts  and 
opinions  touching  the  use  of  electricity  as  a  means  of  produc- 
ing death,  and  for  that  reason  as  part  of  the  argument  for  the 
relator,  but  nothing  more.  We  have  examined  this  testimony, 
and  can  find  but  little  in  it  to  warrant  the  belief  that  this  new 
mode  of  execution  is  cruel,  within  the  meaning  of  the  Consti- 
tution, though  it  is  certainly  unusual.  On  the  contrary,  we 
agree  with  the  court  below  that  it  removes  every  reasonable 
doubt  that  the  application  of  electricity  to  the  vital  parts  of 
the  human  body,  under  such  conditions,  and  in  the  manner 
contemplated  by  the  statute,  must  result  in  instantaneous  and 
consequently  in  painless  death. 

The  order  appealed  from  should  be  affirmed. 

All  concur. 

Order  affirmed. 
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It  geems,  expert  evidence  is  entitled  to  consideration  only  wlien  fairly 
given  by  one  properly  qualified  to  give  it  by  experiment,  study  and 
scientific  eminence  and  upon  a  hypothesis  which  is  true  in  the  relation 
of  its  parts  to  the  whole  case  which  is  the  subject  of  the  inquiry. 

Upon  the  trial  of  an  indictment  for  murder,  evidence  was  admitted  as  to 
quarrels  between  defendant  and  deceased  and  as  to  conversations  between 
them.     Held,  proper,  as  tending  to  show  the  existence  of  motive. 

Physicians  who  had  been  sent  to  the  jail  by  the  district  attorney  to  make 
an  examination  of  the  prisoner  were  permitted  to  testify,  as  witnesses 
for  the  prosecution,  to  his  mental  condition,  under  the  objection  that 
either  the  relation  of  patient  and  physician  existed,  or  else  the  prisoner 
was  compelled  to  furnish  evidence  against  himself.  Held,  no  error;  no 
evidence  having  been  called  for  as  to  the  prisoner's  statements  or  as  to 
transactions  in  the  jail. 

People  V.  Stout  (3  Park.  C.  R.  670),  distinguished, 

The  court  was  requested,  but  refused,  to  charge  that  in  fixing  the  grade 
of  crime,  evidence  of  intoxication  was  important,  and  must  be  carefully 
weighed ;  but  did  charge  that  all  the  evidence  in  the  case  was  to  be 
weighed;  that  it  was  not  the  province  of  the  court  to  state  what  evi- 
dence is  important  or  otherwise,  that  being  for  the  jury  to  determine. 
Held,  no  error;  that  while,  it  seenis  it  would  not  be  improper  for  the  court 
to  characterize  the  evidence  of  a  fact  as  important,  and  give  its  opinion 
as  to  its  weight  if  the  question  was  fairly  left  to  the  jury,  it  was 
under  no  obligation  to  do  so. 

The  jury  after  its  retirement,  desired  additional  instruction  as  to  the  grade 
of  the  crime  and  as  to  certain  evidence,  which  was  given  without  objec- 
tion, the  court  reading  certain  portions  of  the  evidence.  The  additional 
instructions  covered  no  more  than  did  the  main  charge  and  simply  pointed 
out  the  proofs  which  bore  upon  the  act  of  killing.     Held,  no  error. 

Punishment  by  death  is  not  cruel  within  the  meaning  of  the  constitutional 
prohibition  (art.  1,  §5)  against  the  infliction  of  cruel  and  unusual  pun- 
ishments; and  while  the  infliction  of  the  death  penalty  by  a  new  agency  is 
unusual,  the  adoption  of  such  an  agency  which  is  not  a  certainly  prolonged 
or  torturous  procedure,  is  not  violative  of  the  constitutional  provision. 

(Argued  February  25,  1890;  decided  March  21,  1890.) 

Appeal  from  judgment  of  the  Court  of  Oyer  and  Terminer 
of  the  county  of  Erie,  entered  May  14,  1889,  upon  a  verdict 
convicting  the  defendant  of  the  crime  of  murder  in  the  first 
degree. 

The  facts,  so  far  as  material,  are  set  forth  in  the  opinion. 


1890.]  People  v.  Kemmler.  581 

Opinion  of  the  Court,  per  Gray,  J. 

C.  W.  Sichmon  for  appellant.  The  court  erred  in  permit- 
ting the  witnesses  Phelps  and  Slacer,  physicians,  called  on 
behalf  of  the  people  to  testify  as  to  the  mental  condition  of 
the  defendant.  {People  v.  Stout^  3  Parker's  Crim.  Rep.  670 ; 
Eddington  v.  M.  L.  I.  Co.^  67  N.  Y.  197.)  The  court  erred  in 
I'ef  using  to  charge  "  that  in  lixlng  the  grade  of  crime  of  which 
the  defendant  is  guilty,  the  evidence  of  his  intoxication  must 
be  carefully  weighed."  {People  v.  Battin^^  49<-Iow.  Pr.  392.) 
The  instructions  given  by  the  court  in  pursuance  of  the  request 
of  the  jury  after  its  retirement,  were  erroneous  and  prejudicial 
to  the  defendant.     {People  v.  Wileman^  44  Ilun,  187.) 

Geo7'(je  T,  Quit/thy  for  respondent.  In  no  sense  was  the 
relation  of  physician  and  patient  created.  {PeopU  v.  Schuy- 
lev,  106  N.  ¥."^298,  304, 385.) 

Gray,  J.  The  defendant  was  indicted  for  the  killing  of 
Matilda  Ziegler  and,  after  a  trial  at  the  Erie  county  Court 
of  Oyer  and  Terminer,  he  was  found  guilty  of  murder  in  the 
first  degree.  lie  was  thereupon  sentenced  to  suffer  the  pun- 
ishment of  death,  to  be  inflicted  by  the  application  of  elec- 
tricity, as  provided  by  the  Code  of  Criminal  Procedure.  The 
killing  by  the  defendant  was  conclusively  proved.  No  attempt 
was  even  made  to  dispute  that  fact,  as  established  by  his  admis- 
sions to  several  pei-sons  and  by  the  circumstantial  proof ;  but 
the  defense  relied  upon  was  the  mental  irresponsibility  of  the 
prisoner,  whicli  was  attempted  to  be  shown  to  be  the  result 
of  the  effect  of  the  habitual  use  of  alcoholic  stimulants,  and  of 
hereditary  taints  of  drunkenness  in  the  father  and  of  consump- 
tion in  the  mother.  The  deceased  was  the  paramour  of  the 
defendant.  They  had  eloped  from  Philadelphia,  where  she 
had  left  her  husband  and  he  his  wife.  They  were  residing 
together  in  Buffalo,  and  the  deceased  came  to  her  death  as  the 
result  of  repeated  blows  upon  her  head  and  body  from  a  hatchet 
in  the  defendant's  hands.  No  justification,  or  excuse,  for  the 
act  of  killing  was  attempted  by  him,  and  in  the  brief  of  his 
counsel  none  is  offered.  We  are  led  by  the  evidence  to  infer 
that  jealousy  of  the  deceased  and  domestic  broils,  stimulated, 
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I  should  judge,  by  his  constant  drunkenness,  furnished  the 
motive  for  this  brutal  crime.  But  whether  we  can  attribute 
the  commission  of  the  act  to  some  certain  motive,  or  *not,  is 
wholly  immaterial.  The  fact  of  the  deliberate  killing  and  the 
absence  of  any  palliative  proofs  leave  the  defendant  liable  for 
the  legal  consequences  of  his  acts ;  unless  from  the  evidence  it 
could  be  found  that  his  mind  was  so  enfeebled  as  to  render 
him  an  irrespi^nsible  member  of  human  society.  A  considera- 
tion of  the  case  leaves  the  mind  unembarassed  in  reaching  the 
conclusion  that  the  defendant  was  possessed  of  sufficient  mental 
capacity  to  understand  the  nature  of  his  act  and  to  distinguiah 
right  from  wrong. 

The  record  before  us  discloses  tlie  commission  of  the  crime 
early  in  the  morning  of  March  29,  1888.  The  defendant, 
under  the  assumed  name  of  John  Ilort,  was  a  huckster  of 
market  produce,  and  had  a  wagon  which  he  kept  in  a  barn 
in  the  rear  of  his  residence.  Upon  that  morning  he  was 
about  the  bam,  giving  orders  to  his  employes  and  attending 
to  his  horses  and  to  various  matters.  He  was  quite  sober, 
and  presented  no  unusual  appearance.  The  deceased  came 
out  from  the  house  to  the  bam  and  asked  for  some  eggs, 
which  defendant  got  for  her  from  his  wagon.  He  went  into 
the  house  after  her  and  then  attacked  her  by  blows  of  a 
hatchet ;  the  noise  of  which  was  heard  by  some  of  the  wit- 
nesses, and  by  one  witness  in  an  adjoining  room,  in  addition  to 
the  hacking  noise,  was  heard  the  scream  of  the  woman.  The 
defendant  was  then  seen  coming  out  of  the  house,  wiping 
blood  from  his  liands.  The  woman  was  found  upon  her  arms 
and  knees  on  the  floor,  swaying  to  and  fro,  with  blood  upon 
and  about  her.  She  was  removed  to  a  hospital  and  the  next 
day  died  from  the  wounds  she  had  received  upon  her  head, 
which  counted  over  twenty  in  number.  The  defendant,  to 
inquiries  from  persons  who  saw  him  immediately  after  the 
occurrence,  said  he  had  killed  her  and  would  '*  take  the  rope 
for  it ;  "  or,  "  I  want  to  hang,  I  want  the  rope." 

The  evidence  shows  that  the  defendant  and  deceased  had,  at 
times,  quarreled,  because  of  his  drinking,  and  she  had  threat- 
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ened  to  return  to  Philadelphia.  A  man,  named  DeBella, 
was  employed  by  defendant  in  his  business  and  was  on  inti- 
mate terms  with  him  and  the  deceased,  in  the  sense  of  being 
an  inmate  of  the  family  and  a  companion  in  the  defendant's 
carouses.  It  was  testified  that  the  defendant,  subsequently  to 
the  murder,  said  that  he  was  jealous  of  DeBella,  and  he  may 
have  questioned  the  relations  between  his  wife  and  him. 

Many  witnesses  were  examined  by  his  counsel  with  respect  to 
the  defendant's  habits  of  life,  and  one,  a  medical  expert,  gave  his 
testimony  as  to  the  effects  of  the  continued  use  of  alcohol  upon 
the  human  system.  As  to  the  first  class  of  witnesses,  their  evi- 
dence amounted  to  nothing  more  than  to  establish  the  fact  that 
the  defendant  was  a  hard  and  habitual  drinker  and  was  fre- 
quently intoxicated.  These  witnesses  were  mostly  the  com- 
panions of  his  sprees,  or  the  witnesses  of  his  drunken  debauches. 
The  medical  witness  had  examined  the  prisoner  in  the  morning 
before  he  gave  his  evidence  and  his  opinion  was  that  he  was  a 
man  of  weak  intellect,  of  imperfect  brain  development  and 
more  or  less  incapacitated  to  appreciate  what  transpires  before 
him.  These  conditions,  he  thouglit,  were  indicated  by  the 
prisoner's  physical  appearance  and  the  conversation  he  had 
with  him.  He  also,  upon  a  hypothetical  question,  gave  evi- 
dence that  such  a  mind  would  be  unsound  and  incapable  of 
discriminating  "as  to  the  quality  of  his  act.  But  the  hypothet- 
ical question  did  not  state  the  exact  case  of  the  prisoner,  as 
developed  by  all  of  the  evidence  respecting  his  life  and  habits 
and  by  those  circumstances  which  give  truthful  color  and  sem- 
blance to  human  life  and  conduct.  It  dealt  with  probabilities 
and  not  with  realities.  Expert  evidence  is  only,  it  seems  to 
me,  entitled  to  much  importance  in  arriving  at  a  judgment, 
when  fairly  given  by  one  properly  accredited  to  give  it,  through 
his  experience,  study  and  scientific  eminence,  and  upon  a 
hypothesis  which  shall  be  true  in  the  relation  of  its  parts  to  the 
whole  case  wliich  is  the  subject  of  inquiry.  The  frequent 
spectacle  of  scientific  experts  differing  in  their  opinions  upon 
a  case,  according  to  the  side  upon  whicli  retained,  tends  much 
to  discredit  such  testimony,  or  to  impair  its  force  and  useful- 
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ness,  and  inclines  lis  to  prefer  the  formation  of  an  opinion  upon 
the  real  facts,  when  the  case  is  not  one  bevond  the  penetration 
and  grasp  of  the  ordinary  mind.  Here  we  have,  as  against  this 
expert's  evidence  for  the  prisoner,  that  of  two  physicians,  more 
or  less  qualified  to  pronounce  upon  the  question  of  insanity 
from  the  physical  appearance  of  the  subject,  to  the  effect  that 
there  was  nothing  in  the  prisoner's  physical  make-up,  upon 
whicli  an  opinion  of  the  prisoner's  unsoundness  of  mind  could 
be  based.  They  expressed  the  opinion  that  he  was  able  to  dis- 
tinguish between  right  and  wrong  and  that  his  conduct,  on  the 
fatal  morning,  and  subsequently,  displayed  a  consciousness  of 
the  nature  and  quality  of  his  act.  But,  beyond  that  kind  of 
evidence,  we  have  ample  testimony  of  a  more  satisfactory  kind, 
from  those  who  knew  him  and  who  were  constantly  in  the  habit 
of  seeing  and  of  transacting  business  with  him.  From  that 
evidence  the  defendant  appears  to  have  had  a  suflScient  amount 
of  intelligence  and  sagacity  to  conduct  his  business  affairs  with 
a  measurable  degree  of  success.  All  the  facts  respecting  his 
habits  of  life,  the  conduct  of  his  affairs,  his  appearance  and 
actions  before,  at  the  time  of  and  subsequent  to  the  com- 
mission of  the  criminal  a<^t,  were  before  the  jury  and  we 
cannot  say  that  tliere  was  any  absolute,  or  positive,  or  pre- 
ponderating evidence  of  unsoimdness,  or  enfeeblement,  of 
mind  to  warrant  our  interfering  with  the  verdict. 

We  are  asked  to  review  some  exceptions.  It  was  argued 
that  the  court  erred  in  permitting  the  testimony  of  witnesses 
as  to  the  quarrels  between  the  defendant  and  deceased ;  as  to 
conversations  between  them,  and  as  to  statements  of  the 
defendant  to  others  in  relation  to  the  desire  of  the  deceased 
to  return  to  Philadelphia.  Such  evidence,  however,  tends 
to  show  the  existence  of  motives  in  the  defendant  and  of 
possible  influences  acting  upon  his  mind ;  and  it  is  proper 
in  aid  of  the  jury's  investigations  of  the  occurrence  and  of 
its  probable,  or  possible  causes. 

Tt  is  urged  that  the  court  erred  in  permitting  the  physicians, 
called  as  witnesses  for  the  people,  t )  testify  as  to  the  mental 
condition  of  the  prisoner.     The  argument  is  that  either  the 
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relation  of  patient  and  pliysician  existed,  or  else  the  prisoner 
was  compelled  to  furnish  evidence  against  himself.  These 
physicians  were  sent  to  the  jail  by  the  district  attorney  to 
make  an  examination  of  the  prisoner's  mental  and  physical 
condition.  On  the  stand  they  were  not  inquired  of  a«  to  the 
conversations  had  witli  him,  or  as  to  the  transactions  in  the 
jaiL  Their  testimony  was  simply  their  opinion  of  his  mental 
condition,  as  they  saw  him  in  his  cell  and  in  the  court  room, 
but  they  gave  no  evidence  of  his  statements,  or  of  his  physical 
condition.  Such  evidence  is  quite  unobjectionable.  In  the 
case  of  People  v.  SUmt  (3  Parker's  Crim.  Rep.  670),  the  visiting 
physicians  attended  and  prescribed  for  the  injured  prisoner 
and  thev  were  allowed  to  describe  his  condition.  That  was 
held  to  be  an  error.     But  no  such  feature  exists  in  this  case. 

An  exception  was  taken  to  the  refusal  of  the  court  to  charge 
*'  that  in  fixing  the  grade  of  crime,  of  which  the  defendant 
is  charged,  the  evidence  of  his  intoxication  becomes  very 
important  and  must  be  carefully  weighed."  But  the  court,  in 
response,  did  cliarge  that  "  all  the  evidence  in  the  case  is  to 
be  carefully  weighed,  but  it  is  not  in  the  province  of  the 
court  to  tell  you  what  is  important  or  otherwise.  You  are  to 
determine  the  importance  of  the  testimony."  We  think  the 
court  committed  no  error  in  refusing  to  charge  in  the  precise 
words  of  the  request.  Under  our  system  of  procedure  it 
would  not  be  improper  for  the  trial  judge  to  characterize  the 
evidence  of  a  fact,  or  of  a  condition  of  things,  as  important, 
upon  the  trial  of  the  case,  but  he  is  under  no  obligation  to 
make  any  comments  of  that  nature.  He  may  state  the  evi- 
dence and  call  attention  to  its  features,  and  even  express  an 
opinion  upon  its  weight,  if  the  question  is  fairly  left  to  the 
jury.  It  is  tlieir  province  to  determine  the  conclusiveness  of 
its  bearing  upon  the  guilt  or  innocence  of  the  accused. 

Finally,  it  is  urged  that  when  the  jury  returned  to  the  court 
room  and  desired-  instructions  upon  certain  points,  in  regard 
to  the  evidence  of  certain  witnesses,  and  as  to  the  definitions 
of  the  first  and  second  degree  of  murder,  the  court  erred  in 
the  giving  of  its  further  instructions,  after  the  reading  of  the 
SioKELs— Vol.  LXXIV.        74 
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evidence  referred  to  in  the  foreman's  request.  But  the  court, 
in  its  instructions,  covered  no  more  ground  than  before  in  the 
main  charge,  and  simply  pointed  out  those  proofs  which  bore 
upon  the  commission  of  the  act  of  killing.  Such  instructions 
were  asked  for,  in  effect.  There  was  no  objection  made  at  the 
time  to  a  compliance  with  the  request  of  the  jury,  and  a  con- 
sideration  of  their  tenor  does  not  reveal  any  bias,  or  hostile 
instruction,  by  which  the  prisoner  might  have  been  prejudiced. 
The  details  were  ghastly  enough  to  require  no  comment,  and 
the  facts  were  suflSciently  undisputed  to  speak  eloquently  for 
themselves. 

The  trial  was  most  fairly  conducted  by  the  prosecution  and 
every  effort  was  made  to  avoid  improper  evidence  and  to  elim- 
inate the  presence  of  technical  as  well  as  substantial  objections. 
The  court  was  equally  as  solicitous,  in  the  conduct  of  the  trial, 
to  prevent  the  introduction  or  retention  of  improper  and 
illegal  evidence,  and  in  the  charge  fully,  fairly  and  correctly 
stated  the  facts  to  the  jury  and  the  rules  of  law  which  were 
applicable  to  the  issue  they  were  to  decide.  They  were 
instructed  that  they  must  acquit  if  the  prisoner  was  irresponjB- 
ible,  and  they  were  told  that  though  voluntary  intoxication 
did  not  make  the  act  less  criminal,  yet,  in  determining  the 
purpose,  motive,  or  intent  with  which  the  act  was  committed, 
they  might  take  into  consideration  the  fact  of  intoxication. 

A  last  point  is  made  on  this  record,  and  that  is,  that  the 
sentence  imposed  is  illegal  and  unconstitutional,  as  being  a 
cruel  and  unusual  punishment.  As  that  is  the  subject  of 
review  upon  another  record,*  and  will  be  discussed  by  another 
member  of  this  court,  I  shall  not  stop  to  consider  it  here.  I 
may  add,  however,  that  I  think  the  point  mitenable.  Punish- 
ment by  death,  in  a  general  sense,  is  cruel ;  but,  as  it  is  author- 
ized and  justified  by  a  law,  adopted  by  the  people  as  a  means 
to  the  end  of  the  better  security  of  society,  it  is  not  cruel 
within  the  sense  and  meaning  of  the  Constitution,  The  inflic- 
tion of  the  death  penalty  through  a  new  agency  is,  of  course, 
unusual ;  but  as  death  is  intended  as  the  immediate  sequence 

♦See  People  ex  rel,  v.  DursUm,  ante,  p.  569. 
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of  the  mechanical  operation  prescribed,  it  is  not  unusual  in  the 
sense  that  some  certainly  prolonged  or  torturous  procedure 
would  be  understood  to  be.  In  my  judgment,  we  should 
assume  that  the  enactment  of  the  legislature  was  based  upon 
some  investigation  of  facts,  and,  where  the  declared  purpose 
.  and  end  of  the  law  are  the  infliction  of  death  upon  the  offender, 
we  may  not  say,  upon  a  ground  work  of  possibilities  and  guess 
work,  that  it  is,  in  any  sense,  an  unconstitutional  act,  because  a 
new  mode  is  adopted  to  bring  about  the  death. 

There  is  no  feature  in  this  case  which,  in  my  opinion,  miti- 
gates the  atrocity  of  the  defendant's  conduct,  or  any  error  of 
law  which  calls  for  another  trial. 

The  judgment  rendered  upon  the  verdict  of  the  jury  should 
be  aflBnned. 

All  concur. 

Judgment  afiSrmed. 


James  J.  Phelan,  Appellant,  v.  Margaeet  Brady,  Impleaded, 

etc..  Respondent. 

Actual  possession  of  real  estate  is  sufficient  notice  to  aU  the  world  of  the 
existence  of  any  right  which  the  person  in  possession  is  able  to  establish. 
In  an  action  brought  to  foreclose  a  mortgage  upon  certain  premises  given 
by  M.,  who  held  an  apparently  perfect  reconl  title  to  the  same,  it  appeared 
that  before  the  execution  of  the  mortgage,  M.  had  conveyed  the  prem- 
ises to  B.  who  was  in  possession,  and,  with  her  husband,  occupied  two 
rooms  in  the  buildings  on  the  premises;  he  also  kept  a  liquor  store  in  a 
part  thereof;  the  other  rooms  she  leased  to  various  tenants,  claiming  to 
be  the  owner,  and  she  collected  the  rents.     Her  deed  was  not  recorded 
until  after  the  giving  of  the  mortgage.    Held,  that  B.'s  actual  posses- 
sion under  her  deed,  although  unrecorded,  and  its  existence  unknown  to 
the  plaintiff,  was  sufficient  notice  to  him  of  her  rights  to  defeat  any 
claim  under  the  mortgage. 
Also,  held,  that  the  fact  B.  and  her  husband  occupied  the  store  and  a 
living  apartment  in  the  building  prior  to  the  time  she  went  into  pos- 
session under  her  contract  of  purchase  could  not  aid  the  plaintiff. 
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Statement  of  case. 

Appeal  from  judgment  of  the  General  Tenn  of  the 
Supreme  Court  in  the  first  judicial  department,  entered  upon 
an  order  made  June  19,  1888,  which  affirmed  a  judgment  in 
favor  of  defendant,  dismissing  plaintiflPs  complaint  on  the 
merits,  upon  a  decision  of  the  court  on  trial  at  Special  Term. 

The  nature  of  the  action  and  the  facts,  so  far  as  material, 
are  set  forth  in  the  opinion. 

iV.  £.  Iloxie  for  appellant.  The  plaintiff  had  not  con- 
structive notice  of  defendant's  claim.  (  Williamson  v.  Brown^ 
15  N.  Y.  362,  364 ;  Pope  v.  Alleix,  90  id.  298,  303 ;  Cooke  v. 
Travis,  20  id.  400 ;  Staples  v.  Fenton,  5  Hun,  172 ;  3  Wash, 
on  Real  Prop.  317 ;  Claiborne  v.  Ilohnes,  51  Miss.  146 ;  Bilr 
lington  v.  Welch,  5  Binney,  129;  Page  v.  Waring,  76  N.  T. 
463,  471 ;  Chestennan  v.  Garden (^\  5  Johns.  Ch.  29 ;  Grin' 
stone  V.  Carter,  3  Paige,  421 ;  Webster  v.  Van  St^enherghj 
46  Barb.   212.) 

Williani  E.  Wt/att  for  respondent.  The  defendant  Mar- 
garet Brady's  possession  and  occupation  under  a  deed,  though 
unrecorded,  was  FiOtice  as  to  her  ownership  of  the  property. 
(Gerard  on  Real  Estate,  593,  594;  Gorerieur  v.  Lynch,  3 
Paige,  300 ;  Bank  of  Orleans  v.  Flagg,  3  Barb.  318;  TutiU 
V.  Jaclcson,  6  Wend.  213  ;  Mayer  v.  Hinman,  13  N.  Y.  184; 
Trustees,  etc,  v.  Wheeler,  61  id.  88-98  ;  Cavalli  v.  Allen,  57 
id.  517;  Chestet^nanv.  Gardner,  5  Johns.  Ch.  39;  TerAU 
v.  Coxoenhaven,  11  Him,  320;  Troup  v.  Hxirlhut,  10  Barb. 
354 ;  Smith  v.  Jackson,  76  111.  254 ;  Greer  v.  Higgins,  20 
Kan.  420 ;  Brown  v.  Yolken ing,  64  N.  Y.  76-83 ;  Page  v. 
Wa^nng,  76  id.  463-470;  Seymour  v.  McKinstry,  106  id. 
230-238 ;  Robinson  v.  WheeUr,  25  N.  Y.  260 ;  People  v. 
Snyder,  41  id.  402 ;  Seymoxcr  v.  Va7i  Slyck,  8  Wend.  403, 
404;  S harder  v.  Bunker,  65  Barb.  608;  Btvion  v.  Avs- 
tin,  30  id.  358;  Ernest  v.  Peed,  49  id.  367;  Tracy  v. 
Snowden,  23  Wkly.  Dig.  41 ;  Moyer  v.  Ilin^nan,  13  K.  Y. 
184;  Merithew  v.  Andrews,  44  Barb.  200;  2  Pomeroy's  Eq. 
Juris.  665.)     The  fact  that  the  property  in  question  is  a  tene- 
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ment-house,  lias  no  proper  bearing  on  the  question,  and  can- 
not change  the  rule.  {Page  v.  Waring^  76  N.  Y.  470 ;  Craa- 
land  V.  M.  S.  F.  Asm,,  121  Penn.  St.  82,  83;  Brown  v. 
Volkening,  64  N.  Y.  84 ;  De  liuyter  v.  Trustees^  etc.,  2  Barb. 
Ch.  556 ;  2  Pomeroy's  Eq.  Juris.  665.)  The  defendant  was 
guilty  of  no  negligence.  {Seymour  v.  McKinstry,  106  N.  Y. 
230.)  The  defendant  being  in  actual  possession  under  a  deed 
covering  the  premises,  and  claiming  under  a  specific  title 
adversely  to  John  E.  Murphy,  plaintiflPs  mortgagor,  the  mort- 
gage under  the  Revised  Statutes  is  void.  {Fish  v.  Fish,  39 
Barb.  13;  Gary  v.  Goodman,  22  N.  Y.  174;  JBradMreet  v. 
Clarice,  12  Wend.  675 ;  Christie  v.  Gage,  71  N.  Y.  189.) 

O'Brien,  J.  On  the  23d  day  of  July,  1886,  the  plaintiff 
loaned  to  the  defendant  John  E.  Murphy  tlie  sum  of  $2,000, 
and  took  from  him  his  bond,  whereby  he  promised  to  pay  the 
same  with  interest  semi-annually  in  two  years  thereafter.  On 
the  same  day,  and  as  collateral  security  for  tlie  payment  of  the 
bond.  Murphy  and  his  wife  executed,  acknowledged  and 
delivered  to  the  plaintiff  a  mortgage  upon  certain  real  estate 
in  the  city  of  New  York.  The  premises  thus  mortgaged  con- 
sisted of  a  tenement  building,  or  block,  containing  forty-three 
rooms  or  apartments,  then  occupied  by  twenty  different  occu- 
pants or  families,  as  tenants  from  month  to  month,  except  that 
three  of  these  apartments  were  occupied  by  the  defendant 
Margaret  Brady  and  her  husband,  who  kept  a  liquor  store  in 
part  of  the  building,  and  they  occupied  two  living  rooms  in 
the  rear  of  the  store,  the  wife  claiming  to  be  the  owner  of  the 
premises  and  collecting  rents  from  the  other  tenants. 

The  plaintiff,  at  the  time  he  made  the  loan,  had  no  actual 
notice  or  knowledge  of  any  title  to  the  premises  in  Mrs.  Brady, 
or  any  claim  on  her  part  to  be  the  owner.  When  the  first 
installment  of  interest  became  due  upon  the  mortgage,  default 
was  made,  and  the  plaintiff  brought  this  action  to  foreclose 
under  a  provision  in  the  mortgage  making  the  whole  smn  due 
qpon  default  in  the  payment  of  the  interest  when  due.  Mar- 
garet Brady  being  in  possession  was  made  a  party  to  the  action,. 
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and  she  answered,  setting  up  the  defense  that  prior  to  the  ex^ 
cution  and  delivery  of  the  plaintiffs  mortgage,  and  on  or  about 
the  5th  of  May,  1886,  she  became  the  absolute  owner  in  fee- 
simple  of  tlie  premises  described  in  the  complaint  and  in  the 
mortgage  and  of  the  whole  thereof,  and  that  upon  becoming 
such  owner,  she  took  possession  of  the  same,  and  that  she  has 
ever  since  continued  in  actual,  open  and  notorious  occupation 
and  possession  of  tlie  premises  as  such  owner,  and  has  ever 
since  and  still  owns  the  same  in  fee-simple. 

The  trial  court  found  that  in  March,  1886,  Margaret  Brady 
employed  one  Michael  J.  Murphy,  an  attorney,  to  examine  the 
title  to  the  premises  in  question  and  purchase  the  same  for 
her,  and  before  May  7,  1886,  she  gave  said  Murphy,  as  her 
attorney,  the  sum  of  $6,700  to  be  used  as  part  of  the  purchase- 
money  ;  tliat  Murphy  procured  a  contract  for  the  sale  of  the 
premises  to  be  made  between  Mary  S.  Trimble,  who  then 
owned  the  same,  and  his  son  John  E.  Murphy  the  defendant, 
in  whicli  contract  the  said  John  E.  Murphy  appeared  to  be 
the  purchaser  of  the  premises ;  that  upon  tlie  execution  of  this 
contract,  about  March  19,  1886,  Michael  J.  Murphy  paid  to 
Mrs.  Trimble  part  of  the  sum  of  $6,700,  which  he  had  received 
for  that  purpose  from  Mrs.  Brady,  and  the  rest  of  that  sum 
was  paid  to  her  on  the  7th  o£  May,  1886;  that  the  balance  of 
the  purchase-price,  namely  $16,000,  was  secured  to  be  paid  to 
Mrs.  Trimble  by  a  purchase-money  mortgage;  that  on  the 
same  day  the  purcliase-price  was  thus  paid,  Mrs.  Brady's 
lawyer  took  from  Mrs.  Trimble  a  deed  of  the  premises  to  his 
son  John  E.  Murphy,  and  the  deed  was  duly  recorded  on  that 
day ;  that  on  the  1st  of  May,  1886,  Mrs.  Brady  took  possession 
of  the  premises  under  the  contract  claiming  to  own  the  same, 
and  has  ever  since  remained  in  possession  and  occupied  the 
same  herself  and  by  her  tenants ;  that  she  rented  certain  rooms 
in  the  building  to  tenants  immediately  thereafter ;  that  she 
discharged  the  housekeeper  who  had  before  that  date  rented 
the  premises  and  collected  the  rents  for  Mrs.  Trimble,  and 
moved  herself  into  the  rooms  formerly  occupied  by  the  house- 
keeper, and  that  slie  has  received  the  rents  ever  since  the  1st 
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of  May,  1886 ;  that  on  the  fifth  of  May  of  that  year  a  deed 
conveying  the  premises  to  Mrs.  Brady  was  executed  and  duly 
acknowledged  by  the  defendant  John  E.  Murphy  and  his  wife, 
and  by  him  delivered  to  his  son  Michael  J.  Murphy  as  agent 
and  attorney  for  Mrs.  Brady ;  that  Mui  pliy  never  had  any 
interest  in  the  premises,  never  paid  any  part  of  tlie  considera- 
tion money  and  never  had  possession  of  the  same  or  any  part 
thereof ;  that  the  said  Michael  J.  Murphy  retained  the  deed  to 
Mrs.  Brady  in  his  possession  until  not  later  than  the  25th  of 
August,  1886,  when  he  delivered  the  same  to  her  and  the 
same  was  recorded  by  her  on  tlie  26tli  of  August,  1886,  subse- 
quent to  the  execution,  delivery  and  record  of  the  plaintiflPs 
mortgage. 

The  trial  court  held  that  Mrs.  Brady's  title  and  possession 
was  sufficient  to  defeat  any  claim  under  the  plaintiff's  mort- 
gage, and  dismissed  the  complaint,  and  this  judgment  has  been 
affirmed  by  the  General  Term. 

At  the  time  of  tlie  execution  and  delivery  of  the  mortgage 
to  the  plaintiff,  the  defendant  Mrs.  Brady  was  in  the  actual 
possession  of  tlie  premises  under  a  perfectly  valid  but  unre- 
corded deed.  Her  title  must,  therefore,  prevail  as  against  the 
plaintiff.  It  matters  not,  so  far  as  Mrs.  Brady  is  concerned, 
that  the  plaintiff  in  good  faith  advanced  his  money  upon  an 
apparently  perfect  record  title  of  the  defendant  John  E. 
Murphy.  Nor  is  it  of  any  consequence,  so  far  as  this  question 
is  concerned,  whether  the  plaintiff  was  in  fact  ignorant  of  any 
right  or  claim  of  Mrs.  Brady  to  the  premises.  It  is  enough 
that  she  was  in  possession  under  her  deed  and  the  contract  of 
purchase,  as  that  fact  operated  in  law  as  notice  to  the  plaintiff 
of  all  her  rights. 

It  may  be  tnie,  as  has  been  argued  by  the  plaintiff's  counsel, 
that  wlien  a  party  takes  a  conveyance  of  property  situated  as 
this  was,  occupied  by  numerous  tenants,  it  would  be  incon- 
venient and  difficult  for  him  to  ascertain  the  rights  or  interests 
that  are  claimed  by  all  or  any  of  them.  But  tliis  circumstance 
cannot  change  the  rule.  Actual  possession  of  real  estate  is 
sufficient  notice  to  a  person  proposing  to  take  a  mortgage 
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on  the  property,  and  to  all  the  world  of  the  existence 
of  any  right  which  the  person  in  possession  is  able  to  estab- 
lish. {Gaverneur  v.  Lynch,  2  Paige,  300 ;  Bank  of  Orleans 
V.  I^loffg,  3  Barb.  318 ;  Mayer  v.  Ilinman^  14  N.  Y.  184; 
TuttLe  V.  Jackson^  6  Wend.  213 ;  Trustees  of  Unionx  Colleyt 
V.  Wheeler,  61  N.  Y.  88,  98;  Cavalli  v.  Alleti,  57  id.  517.) 

The  circumstance  that  Mrs.  Brady  and  her  husband  occu- 
pied the  store  and  a  living  apartment  in  the  building  prior  to 
the  time  that  she  went  into  possession  under  her  contract  of 
purchase  as  tenants  under  Mi's.  Trimble,  the  then  owner,  can- 
not aid  the  plaintiff.  It  does  not  appear  that  he  ever  heard 
of  that  fact  till  after  the  commencement  of  this  suit,  and  we 
cannot  perceive  how  it  would  affect  the  result  if  he  had.  The 
trial  court  found  that  prior  to  making  the  loan  the  plaintiff 
was  upon  the  premises  for  other  purposes,  and  that  then,  by 
making  inquiry,  he  could  have  ascertained  the  rights  of  Mrs. 
Brady  in  the  property,  and  while  the  absence  of  such  a  find- 
ing would  not  change  the  result,  it  shows  that  the  plaintiff's 
loss  is  to  be  attributed  to  his  confidence  in  Mxirphy,  who 
probably  deceived  him,  and  to  his  failure  to  take  notice  of 
Mrs.  Brady's  possession. 

The  judgment  should  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed.  . 


George  Eoutledge  et  al..  Respondents,  v,  Worthinoton 

Company,  Appellant. 

The  rule  which  rejects  parol  evidence  when  offered  with  respect  to  written 
contracts,  has  no  application  to  a  case  where,  of  an  original  agreement 
which  has  been  executed,  a  part  only  is  in  writing  and  the  remainder 

IS  verbal. 
The  written  memorandum  of  a  contract  required  by  the  Statute  of  Fraud* 
must  contain,  within  itself  or  by  reference  to  other  writtings,  all  the 
essential  elements  of  a  contract,  and  when  it  comes  up  to  these  require- 
ments, neither  party  will  be  permitted  to  show  that  the  contract  was 
other  or  different  than  that  stated. 
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If,  however,  the  writing  is  msufficient,  but  there  has  been  such  a  per- 
fonnance  as  to  take  the  case  out  of  the  operation  of  the  statute,  oral! 
evidence  is  admissible  to  supply  omissions  and  to  establish  what  were 
the  contractual  relations  of  the  parties. 

In  an  action  to  recover  for  certain  publications  sold  by  plaintiffs  to  defend- 
ant, plaintiffs  produced  in  evidence  an  agreement  signed  by  defendant 
by  which  it  agreed  to  take  the  publications  at  a  price  specified,  amount- 
ing to  $4,000.  It  appeared  that  after  the  parties  had  come  to  an  agree- 
ment in  regard  to  the  sale,  defendant  at  plaintiffs'  request  for  a  formal 
order  executed  the  writing.  Defendant  set  up  as  a  counter-claim,  and' 
offered  to  prove  by  oral  evidence  that  plaintiffs  agreed  in  consideration 
of  the  purchase,  and  as  part  of  the  agreement,  that  the  trade-price  at 
which  they  sold  the  publication  should  not  be  lowered,  and  claimed 
damages  for  a  breach  of  that  agreement.  The  testimony  was  rejected. 
Held^  error;  that  the  writing  represented  a  part  only  of  the  contract,, 
that  is  defendants  undertaking,  while  that  of  plaintiffs  rested  simply 
in  parol;  that  there  was  in  fact  no  valid  contract  betw^een  the  parties? 
but  as  it  had  been  executed,  this  took  the  agreement  out  of  the  Statute 
of  Frauds,  and  left  the  parties  subject  to  and  bound  by  the  terms  of 
the  actual  agreement  made. 

Boutkdge  et  al.  v.  Wort/nngton  Co.  (23  J.  &  S.  565),  reversed. 

(Argued  March  12,  1890;  decided  March  21,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
order  made  May  7,  1888,  which  affirmed  a  judgment  in  favor 
of  plaintiii  entered  upon  a  verdict,  and  an  order  denying 
motion  for  a  new  trial. 

This  action  was  brought  to  recover  payment  for  cei^tain  sets 

of  Dickens'  works  sold  by  the  plaintiifs  to  the  defendant.     Ta 

sustain  his  action,  plaintiff  read  in  evidence  upon  the  trial  tlie 

following  paper,  viz : 

New  York,  If  arch  8,  1880. 

Messrs.  Geo.  Routledoe  &  Sons  : 

Gents  —  I  agree  to  take  1,000  sets  of  Dickens'  sheets,  same 
as  last,  as  under : 

250  sets  delivered  as  soon  as  printed. 

250  sets  to  be  delivered  in  July. 

250  sets  to  be  delivered  in  September. 

250  sets  to  be  delivered  in  November. 

Terms  30  days  from  delivery,  5  per  cent  for  cash.. 

SicKELs — Vol,  LXXIV.        75 
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We  have  ordered  Baldwin  to  deliver  boxes  to  Baldwin  for 
tlie  Bulwer.    Terms  cash,  30  days,  $4.00  per  set. 

Imprint  of  Dickens'  change  from  ''  28  Lafayette  Place  to 
747  Broadway,"  all  else  will  do, 

WORTHINGTON  COMPANY. 

The  defendant  admitted  making  the  agreement  for  the  piir- 
-chase  as  alleged,  but,  by  May  of  counter-claim,  alleged  that  at 
the  time  it  was  made  it  was  part  of  the  agreement  that  the 
trade-price,  at  which  the  plaintiffs  sold  those  works,  should  not 
be  lowered,  and  that  that  price  then  was  six  dollars  and  fifty 
cents.  The  defendant  sought  to  prove  this  agreement  of  the 
plaintiffs  by  parol  testimony,  but  the  proposed  evidence  was 
•excluded. 

By  direction  of  the  court  the  jury  rendered  a  verdict  for  the 
plaintiffs. 

Further  facts  are  stated  in  the  opinion. 

E,  FAlery  Anderson  for  appellant.  The  court  erred  in 
excluding  defendant's  evidence  of  plaintiffs'  agreement  not  to 
lower  their  trade-price  of  Dickens'  works.  {Bi^gg  v.  Hilton^ 
99  N.  Y.  517;  IL  T.  Co,  v.  VThiUm,  97  id.  172;  Chapin  v. 
Dohson^  78  id.  74;  Jones  on  Commercial  Cont.  §  133.)  The 
court  erred  in  excluding  defendant's  evidence  as  to  the  order. 
{IL  r.  Co,  V.  Whlton,  97  N.  Y.  172,178;  Jia'Umrdw  CAaf- 
fee,  92  id.  29 ;  Da?ia  v.  Fiedler^  12  id.  40  ;  NewhaU  v.  Apph- 
ton^  114  id.  140 ;  Van  Brunt  v.  Day^  81  id.  251 ;  Riley  v. 
JV:  Y,,  Z.  if.  ife  ir.  li,  R,  Co,,  34  Ilun,  97 ;  BatUrinan  v. 
Pu'rce,  3  Hill,  171 ;  Welz  v.  Rodiers,  87  Ind.  1 ;  Jones  on 
Com.  Cont.  §  138.)  The  court  erred  in  refusing  to  permit  the 
jury  to  assess  the  damages  counter-claimed  by  the  defendant 
(Code  Civ.  Pro.  §  1183.) 

CharUs  l\  Judmn  for  respondents.  The  contract  is  a  com- 
plete contract  for  the  purchase,  and  could  not  be  added  to  or 
varied  by  parol.  {Wilmn  v.  Deen,  74  N.  Y.  534;  Lewis  v. 
Jmies,  7  Bosw.  366,  370 ;  Curtiss  v.  IlmjoeU,  39  N.  Y.  213, 
214;  Baker  v.  ILlggins^  21  id*  397;    Wright  v.  Weeks,  25  id. 
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153 ;  Gale7i  v.  Brown^  22  id.  40 ;  Eighmie  v.  Taylor^  98  id. 
288;  44  N.  J.  L.  331;  Noonan  v.  Bradleg,  9  Wall.  407; 
Williams  v.  Robinson^  73  Me.  186.)  The  court  properly 
refused  to  allow  the  question  asked  by  defendant's  counsel  of 
a  witness  if  it  was  a  part  of  the  custom  of  the  trade  when 
a  purchase  is  made  in  large  quantities  that  the  seller  shall 
not  undersell  or  change  the  trade-price.  {Marl^liaw.  v.  Jaxi^ 
don^  41  N,  Y.  245  ;  Iliggins  v.  Moore ^  34  id.  425  ;  2  Parsons 
on  Cont.  [4th  ed.]  53 ;  Wadley  v.  Davis^  6  Barb.  500 ;  Board- 
man  v.  Gaillardj  1  Hun,  220.)  There  was  no  evidence  upon 
which  a  jury  could  property  have  proceeded  to  find  a  verdict 
for  the  defendant  (upon  whom  the  burden  of  proof  was 
imposed  in  that  regard)  beyond  what  was  allowed  it,  and  the 
judge  properly  directed  the  verdict.  {Cornrs.  v.  Clark^  4 
Otto,  278 ;  BauUc  v.  iV"  Y.  <&  H.  R.  R.  Co,,  59  N.  Y.  356  ; 
Cagger  v.  Lansing^  64  id.  417.) 

Gray,  J.  In  the  exclusion  of  evidence  to  show  that  the 
plaintiffs  on  their  part  agreed  not  to  reduce  the  trade-price  of 
the  books,  which  the  defendant  had  agreed  to  purchase,  the 
learned  trial  judge  committed  an  error  which  is  fatal  to  this 
judgment.  The  instrument,  upon  which  plaintiffs  seek  to 
charge  the  defendant  with  liability  to  them,  resulted  from  a 
previous  agreement  between  the  parties  for  the  sale  and  pur- 
chase of  these  sets  of  Dickens'  sheets.  Some  arrangement  had 
been  agreed  upon  between  them  respecting  the  transaction, 
and,  subsequently,  in  consequence  of  a  request  on  behalf  of 
the  plaintiffs  for  a  fonnal  order,  this  writing  was  sent  to  them 
by  defendant  There  is  no  doubt  or  dispute  as  to  its  suf- 
ficiency to  charge  the  defendant ;  but  it  represented  only  a  part 
of  the  whole  contract.  Its  execution  is  not  denied,  but  the 
defendant's  claim  and  allegation  were  that  the  plaintiffs,  at 
the  time  the  contract  was  entered  into,  engaged  to  do  some- 
thing on  their  part,  and  have  failed  to  keep  their  agreement. 

Now,  this  is  the  case  as  I  understand  it :  There  was  an 
agreement  entered  into,  whereby  the  plaintiffs  undertook  to 
sell  and  the  defendant  to  buy  a  certain  edition  of  the  v/orks  of 
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Dickens,  and  there  were  stipulations  made  as  to  the  terms  and 
conditions  of  the  sale  and  of  the  purchase.  The  defendant's 
undertaking  is  shown  by  the  writing  signed  by  it,  but  the 
plaintiffs'  lay  wholly  in  parol.  There  was  no  contract  between 
the  parties ;  but  their  agreement  has  been  executed,  and  that 
suffices  to  take  the  matter  out  of  the  operation  of  the  Statute 
of  Frauds  and  leaves  the  parties,  in  an  action  to  recover  the 
price,  subject  to  and  bound  by  the  conditions  and  terms  of  the 
actual  agreement  which  they  made.  The  defendant  is  con- 
cluded, ^r/z/ia/J/m^,  as  to  its  promises  in  writing,  but  whethei* 
the  plaintiffs  promised  something  "more  than  can  be  inferred 
from  that  writing,  and  which  may  constitute  a  separate  under- 
taking, leading  to  the  defendant's  order,  and  what  they  did  at 
the  interview  when  the  bargain  was  arranged,  must  be  shown 
by  a  resort  to  the  conversation.  The  testimony,  which  the 
defendant  has  sought  to  elicit,  bore  upon  the  transaction,  and 
was  offered  with  the  view  of  proving  what  then  was  said  and 
done  about  the  matter  of  a  sale. 

The  proposed  evidence  was  predicated  upon  the  allegation  of 
a  reciprocal  engagement  on  the  plaintiffs'  part  and  relating  to 
the  same  subject-matter.  The  trial  judge  committed  no  error 
in  excluding  the  proposed  evidence  of  what  had  been  the  agree- 
ment in  respect  to  the  selling-price  in  some  prior  transaction 
between  the  parties ;  but,  in  respect  to  this  particular  trans- 
action, it  was  perfectly  competent  for  the  defendant  to  prove 
a  separate  and  distinct  undertaking  of  the  plaintiffs  with 
it  that  they  would  not  affect  its  trade  by  reducing  the 
trade-price.  Under  the  Statute  of  Frauds,  the  memorandiun 
must  contain  within  itself,  or  by  reference  to  otlier  writings, 
all  the  essential  elements  of  a  contract,  and,  where  that  is  the 
case,  neither  party  will  be  permitted  to  prove  that  there  was 
any  other  contract  made  than  that  one.  If,  however,  it  is  not 
sufficient  under  the  statute  to  constitute  such  a  contract,  but 
there  has  been  such  a  performance  as  to  take  it  out  of  the 
operation  of  the  statute,  parol  evidence  is  admissible  to  supply 
omissions  and  to  establish  what  were  the  contractual  relations 
of  the  parties.     In  Lockett  v.  Nicklin  (2  Exch.  93),  which 
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was  an  action  of  debt  for  goods  sold  and  delivered,  the  goods 
were  furnished  upon  a  written  order  of  the  defendant.  The 
defendant  offered  parol  evidence  to  prove  that  the  terras,  on 
which  the  order  was  given,  were  six  months'  credit,  etc.  The 
evidence  was  held  admissible.  It  was  there  said  by  Alder- 
son,  B.,  "  the  documents  in  question  are  not  a  contract,  but  are 
writings,  out  of  which,  with  other  things,  a  contract  is  to  be 
made.  The  question  then  is  whether  the  defendant  has  not  a 
right  to  adduce  evidence,  not  to  contradict  the  written  instru- 
ments, but  to  show  the  real  contract,  of  which  the  paper  con- 
tains only  one  of  the  tenns.  In  order  to  do  this  the  defendant 
must  resort  to  the  previous  conversation.  *  *  *  In  holding 
this  evidence  admissible  we  do  not  trench  on  any  of  the 
cases."  In  Battermaii  v.  Puree  (3  Hill,  171),  Judge  Bronson 
sustained  a  defense  to  a  note  given  by  the  defendant,  upon 
the  sale  of  a  lot  of  wood  on  plaintiff's  land,  which  was  based 
upon  the  proof  that  the  plaintiff  had  verbally  agreed,  prior  to 
the  sale,  that  if  anything  occurred  to  the  wood  through  his 
means  he  would  be  accountable,  and  would  guarantee  the 
purchasers  against  any  damage  in  consequence  of  his  act«. 
The  principle  of  the  decision  was  that  there  were  mutual 
stipulations  between  the  parties,  all  made  at  the  same  time 
and  relating  to  the  same  subject-matter,  and  the  whole  engage- 
ment was  open  to  proof.  The  cases  of  Chapin  v.  Dohson  (78 
N".  Y.  74),  Van  Brunt  v.  Day  (81  id.  251),  and  Brigg  v. 
Hilton  (99  id.  517),  fully  sustain  the  proposition  that  in 
such  a  case  as  this,  where  the  agreement  of  the  plaintiffs  rested 
in  parol,  it  is  open  to  proof.  The  rule  which  rejects  parol  evi- 
dence, when  offered  with  respect  to  a  contract  between  parties 
and  put  into  writing,  has  no  application  to  a  case  like  this, 
where,  of  the  original  agreement  which  has  been  executed,  a 
part  only  is  in  writing  and  the  rest  was  verbal.  The  principle 
of  liability  is  the  same,  whether  the  whole  transaction  be 
embodied  in  one  written  instrument,  setting  forth  the  respect- 
ive obligations  of  both  parties,  or  whether  it  takes  the  form  of 
a  separate  undertaking  by  each  party.  Whether  we  regard 
the  writing  of  the  defendant  as  an  order,  or  as  an  agreement  is 
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quite  immaterial.  In  either  view,  it  was  an  admission  only  of 
the  defendant's  engagement. 

We  do  not  agree  with  the  appellants'  counsel  that  there  was 
any  ambiguity  in  that  paper,  which  called  for  explanation  by 
parol  evidence.  It  was  clear  and  explicit  enough,  and  the 
words  "same  as  last,"  in  reference  to  the  agreement  to  take  so 
many  Dickens'  sheets,  plainly  indicated  the  kind  of  sheets  and 
nothing  more.  Any  other  meaning  would  be  forced  and 
unnatural. 

As  the  views  I  have  expressed  lead  to  a  reversal  of  the 
judgment  appealed  from,  it  is  not  necessary  for  us  to  discuss 
the  other  question  as  to  the  assessment  of  damages,  which  the 
counsel  for  the  appellant  has  argued.  Upon  a  new  trial  any 
question  in  that  respect  may  be  obviated. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 


James  E.  Holcomb,  Appellant,  v.  George  Bice,  Impleaded, 

etc.,  Respondent. 

In  a  proceeding  by  reference  to  ascertain  the  damages  sustained  by  a  party 
in  consequence  of  an  injunction  restraining  him  from  exercising  some 
legal  right,  it  is  proper  to  allow  as  part  of  the  damages  the  expenses 
incurred  upon  the  reference. 

In  proceedings  to  assess  damages  upon  an  undertaking  given  by  plaintiff, 
in  an  action  to  set  aside  a  bond  and  mortgage,  in  accordance  with  the 
condition  of  an  order  granting  a  temporary  injunction  to  restrain  a  fore- 
closure, it  appeared  that  there  remained,  after  paying  the  costs  of  the 
foreclosure,  tlie  costs  of  the  action  and  the  deficiency  upon  the  sale,  in 
accordance  with  the  terms  of  the  undertaking,  a  margin  sufficient  to 
cover  the  damages  allowed  upon  confirmation  of  the  referee's  report. 
The  sureties  bid  in  the  property  on  the  foreclosure  sale  and  sought  to 
include  as  a  payment  on  account  of  the  undertaking,  the  amoimt  of 
their  bid;  this  was  disallowed.  Held,  no  error;  that  the  purchase  of 
the  premises  by  the  sureties  to  protect  themselves  did  not  affect  the 
question  of  the  damages  assessable  against  them. 

(Argued  March  12,  1890;  decided  March  21,  1890.) 
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Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  May  4,  1886, 
which  affirmed  an  order  of  Special  Term,  continuing  in  part 
the  report  of  a  referee  assessing  damages  sustained  by  defend- 
ant by  reason  of  an  injunction. 

This  action  was  brought  to  set  kside  a  bond  and  mortgage 
and  to  have  the  same  cancelled  as  usurious.  A  temporary 
injunction  was  asked  for  and  granted  on  condition  "that  the 
plaintiff  give  security  by  undertaking  with  sufficient  sureties, 
in  the  sum  of  $4,000,  *  *  *  gaid  undertaking  to  contain 
a  provision  that  the  plaintiff  will  pay  to  the  said  Rice  the  costs 
of  the  attempted  statutory  foreclosure,  and  the  costs  heretofore 
made  and  hereafter  made  in  this  action,  and  the  deficiency 
that  there  may  be  on  sale  of  the  premises  under  the  $3,000 
mentioned  in  the  complaint,  and  all  damages  not  exceeding  in 
all  the  said  sum  of  $4,000  which  he,  the  said  Rice,  may  sus- 
tain by  reason  of  the  injunction,  if  the  court  shall  finally 
decide  that  the  plaintiff  was  not  entitled  thereto."  An  under- 
taking was  given  in  compliance  with  the  condition. 

Upon  trial  of  the  action  the  complaint  was  dismissed.  The 
foreclosure  was  proceeded  with,  and  on  sale  the  sureties  bid 
off  the  property  for  $1,325,  wliich  sum  they  paid,  also  the  defi- 
ciency arising  after  application  of  the  sum  bid  on  the  bond, 
and  the  costs  of  foreclosure,  the  costs  in  this  action,  interest, 
etc.,  amounting  to  $2,883.92,  the  whole  sum  paid  being 
$4,208.92. 

In  proceedings  to  assess  defendant's  damages  on  the  under- 
taking, the  court  allowed  as  damages  the  referee's  and  steno- 
grapher's fees  on  the  reference,  amounting  to  $381.01.  The 
sureties  appealed,  claiming  that  the  amount  bid  on  the  fore- 
closure sliould  have  been  allowed,  and  that  this,  with  the  items 
paid,  was  more  than  the  amount  of  the  undertaking. 

Leslie  W,  liiisseU  for  appellant.  The  expenses  of  the  refer- 
ence should  not  be  charged  to  the  sureties  as  damages  neces- 
sarily incurred  by  Rice.  {Newton  v.  liiisaeU^  87  N.  Y.  527  ; 
Code  Civ.  Pro.  §§  623,  3236,  3240.)     The  court  erred  in  allow- 
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ing  for  the  unsuccessful  effort  to  vacate  the  injunction,  tlie 
expenses  not  only  of  two  counsel,  but  of  the  defendant  also, 
to  Saratoga,  and  tlie  charges  of  two  counsel  for  arguing  the 
motion.  {Lyon  v.  llersey^  32  Hun,  258  ;  Randall  v.  Carpen- 
ter, 88  N.  Y.  293.)  This  relief  should  not  be  granted  to  the 
defendant  Rice  on  account  of  his  delay.  (J/.  Church  v.  Bar^jer^ 
18  N.  Y.  463 ;  James  v.  HaeTcett,  16  Johns.  273 ;  WaJceman  v. 
Goxidy,  10  Bosw.  208 ;  Craig  v.  ParTch,  40  N.  Y.  181 ;  Tde^ 
V.  Adee,  222.) 

E.  Countryman  for  respondents.  The  expenses  were  caused 
by  the  sureties  and  not  by  the  defendant,  and  they  should  pay 
the  cost  thereof.  {PeraonnetU  v.  Johnson,  40  N.  J.  Eq.  532; 
Pose  V.  Post,  56  N.  Y.  603 ;  Aldrich  v.  Peynokls,  1  Barb. 
Ch.  613.)  The  case  is  clearly  within  the  general  doctrine  ren- 
dering the  sureties  liable  for  all  the  damages  sustained,  includ- 
ing all  counsel  fees  and  expenses  incurred  by  the  defendant 
by  reason  of  the  injunction.  {Edwards  v.  Bodine,  11  Paige, 
224 ;  Corcoran  v.  Jxidson,  24  N.  Y.  106  ;  Andrews  v.  G,  W. 
Co,,  50  id.  282 ;  Rose  v.  Post,  56  id.  603.) 

Per  Curiam,  Upon  a  proceeding  to  ascertain  the  damages 
sustained  by  a  party  in  consequence  of  an  injunction  restrain- 
ing him  in  the  exercise  of  some  legal  right,  it  is  proper  to 
allow,  as  a  part  of  the  damages,  the  expenses  incurred  upon  the 
reference.  {Aldrich  v.  Reynolds,  1  Barb.  Ch.  613 ;  Lawton 
V.  Green,  64  N.  Y.  326.)  After  complying  with  the  terms  of 
the  undertaking  by  paying  the  costs  of  the  foreclosure  pro- 
ceedings, the  costs  in  the  action  and  the  deficiency  upon  tlie 
sale  of  the  mortgaged  premises,  there  still  remained  a  margin 
in  the  amount  of  the  imdertaking,  sufficient  to  cover  the  dam- 
ages allowed  by  the  court  upon  the  confinnation  of  the 
referee's  report.  The  sureties  could  not  include  as  a  payment 
on  account  of  their  undertaking,  the  amount  at  which  they 
bid  in  the  premises  upon  the  foreclosure  sale.  Their  under- 
taking was  to  indemnify  the  defendant  moi'tgagee  upon  the 
injunction  obtained   by  the  plaintiflF,  pending  his  action  to 
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restrain  foreclosure  proceedings  and  sale  under  tlie  mortgage. 
If  they  purchased  the  premises  to  protect  themselves,  that  fact 
in  no  wdse  aflFects  the  question  of  the  damages  assessable  against 
them.  The  delay  in  taking  the  proceeding  to  assess  the  dam- 
ages against  the  sureties  did  not  affect  the  claim  on  the  under- 
taking. In  the  settlement  between  the  mortgagee  and  the 
sureties  after  the  foreclosure  sale,  the  balance  of  the  claim  for 
damages  was  left  open  for  future  adjustment.  The  referee 
so  found  and  there  was  evidence  to  support  his  finding. 

The  other  questions  have  been  rightly  disposed  of  and  the 
order  should  be  affirmed  with  costs. 

All  concur. 

Order  affirmed. 
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Causss  Decided  During  the  Period  Embraced  in  this 
Vol  umf,  Which  Are  Not  Reported  in  Full. 


The  People  of  the  State  of  New   Yoek,   Appellant,  v, 

Samuel  P.  Hill,  Kespondent, 

(Argued  and  decided  January  14, 1890.) 
W.  IL  Johnsim  for  appellant 
H.  R.  Gilbert  for  respondent. 
Appeal  dismissed  on  argument. 


Augusta  Ottenot,  as  Executrix,  etc.,  Kespondent,  v.  The 
New  York  Lackawanna  and  Western  Railway  Com- 
pany, Appellant. 

In  an  action  against  a  railroad  corporation  to  recover  damages  because  of 
its  interfering  with  plaintiff's  rights  in  a  street  adjoining  his  premises, 
plaintiff  is  not  entitled  to  a  recovery  for  permanent  diminution  in  value 
of  the  premises;  but  only  damages  sustained  prior  to  the  commencement 
of  the  action. 

(Argued  November  26,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  Buffalo,  entered  upon  an  order  made  October  8^ 
1888,  which  aflSmied  a  judgment  in  favor  of  plaintiff  entered 
upon  a  verdict. 

This  action  was  brought  to  recover  damages  to  plaintiff's 
premises,  by  reason  of  the  building  of  an  embankment  by 
defendant  on  an  adjoining  street. 
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As  a  majority  of  the  court  did  not  concur  in  the  opinion, 
it  is  not  reported  in  full.  The  only  portion  of  the  opinion  in 
which  a  majority  agree  is  the  following : 

"  Tlie  plaintiff  was  not  entitled  to  recover  for  the  permanent 
diminution  in  value  of  his  lots,  but  was  entitled  only  to 
recover  such  damages  as  he  sustained  prior  to  the  commence- 
ment of  the  action,  within  the  rule  laid  down  in  the  Uline 
Ca4i€*  and  in  Pond  v.  Metropolitan  Elevated  Railroad 
Company  (112  K,Y.  186)." 

John  G.  MillytLrne  for  appellant. 

Leiioy  Parlcer  for  respondent. 

Earl,  J.,  reads  for  reversal  and  new  trial. 

Finch  and  Gray,  JJ.,  concur ;  Rcger,  Ch.  J.,  Andrews 
and  Peckham,  JJ.,  concur  in  result  on  the  ground  that  there 
is  another  remedy,' and  because  of  the  erroneous  admission 
of  evidence  as  to  damages. 

Judgment  reversed. 


3165   407        Thomas  R.   Rutherford,  as  Assignee,  etc.,  Appellant  and 

Respondent,  v,  Julius  Schattman,  Impleaded,  etc,  Appel- 
lant and  Respondent. 

An  exception  to  a  finding  of  fact  does  not  reach  an  erroneous  reason  given 
for  it  in  an  opinion  of  the  court  accompanying  its  decision;  if  there  is 
in  any  view  evidence  to  sustain  it,  this  court  is  bound  by  it. 

On  trial  of  an  action  to  set  aside  an  instrument  on  the  ground  of  conspir- 
acy and  fraud,  in  the  absence  of  any  proof  connecting  a  person  not  a 
party  to  the  action  with  the  alleged  conspiracy,  his  acts  or  declarations 
are  immaterial  and  inadmissible;  to  make  them  competent,  prima  facie 
evidence  must  first  be  given  of  the  existence  of  the  conspiracy,  and  of 
the  connection  of  the  person  whose  acts  and  declarations  are  sought  to 
be  proved. 

In  a  confession  of  judgment  it  was  stated  that  (000  of  the  original 
debt  had  been  paid.  It  appeared  that  only  $850  bad  been  paid  in 
cash,  and  that  the  debtor  had  assumed  payment  of  a  debt  of  $250 

♦  Vline  V.  N.  T.  C.  iSt  H.  M,  R,  R,  Co.  (101  N.  Y.  »8). 
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owed  by  bis  creditors  to  a  tbird  party.  Held,  tbat  tbe  statement  was 
true,  as  tbe  assumption  of  tbe  debt  amounted  to  a  payment  of  ita 
amount. 

(Argued  December  5,  1889;  decided  January  14,  1890.) 

Cross  appeals  from  judgment  of  the  General  Term  of  the 
Supreme  Court  in  tlie  fifth  judicial  department,  entered  upon 
an  order  made  the  first  Tuesday  of  June,  1888,  which  modi- 
fied, and  afliirmed  as  modified,  a  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  by  plaintiff,  as  assignee  of  one  Mor- 
ris Schattman  for  the  benefit  of  creditors,  to  set  aside  a  con- 
fession of  a  judgment  made  by  the  assignor  previous  to  the 
assignment,  on  the  ground  of  fraud  and  conspiracy.  The  trial 
court  found,  on  evidence  held  by  the  court  here  to  be  amply 
sufficient,  that  there  was  no  fraud  or  coiispiracy,  and  tliat  the 
judgment  was  confessed  to  secure  an  honest  debt. 

It  was  claimed  by  the  plaintiff  tliat  the  trial  court,  as  shown 
by  its  opinion,  based  its  finding  on  erroneous  conclusions,  and 
so  gave  undue  weight  to  testimony  denying  the  fraud,  and  not 
sufficient  to  that  which  tended  to  prove  it. 

The  court  here  say :  "  The  General  Term  could  have 
remedied  that  error  if  it  thought  that  it  appeared,  but  when 
that  court  has  affirmed  the  finding  and  there  is  in  any  view 
evidence  to  sustain  it,  this  court  is  bound  by  it.  An  excep- 
tion to  a  finding  of  fact  does  not  reach  an  erroneous  reason 
for  it  given  in  an  opinion  of  the  court  accompanying  its  final 
decision." 

Plaintiff  offered  in  evidence  certain  statements  or  reports 
made  by  persons  who  were  n©t  parties  to  the  action,  but  who, 
plaintiff  claimed,  were  parties  to  the  conspiracy.  These  were 
excepted  to  and  rejected.  The  court  say  :  ''  The  materiality 
of  the  evidence  as  against  any  one,  is  not  apparent,  but  a  con- 
clusive answer  to  its  admissibility  as  against  Auguste  Schatt- 
man is  that  the  reports  were  res  inter  alios  acta.  They  were 
the  acts  of  the  bookkeeper  of  Schattman  Brothers,  of  New 
York,  and  if  it  be  assumed  that  he  was  their  agent  or  repre- 
sentative, yet  the  Schattman  Brothers  were  not  parties  to  this 
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action,  and  neither  their  acts  nor  declarations  were  evidence 
against  Auguste  Schattman.  If  it  be  said  that  the  complaint 
alleged  a  general  conspiracy  to  defrand,  and  that  Auguste 
Schattman  was  a  party  to  it,  and  that  the  acts  or  declarations 
of  a  co-conspirator  performed  or  made  during  the  progress  of 
the  conspiracy  and  in  aid  thereof  are  evidence  against  all,  the 
answer  is  ihsA.  prima  facie  evidence  ought  first  to  be  given  of 
the  existence  of  a  conspiracy,  before  such  acts  or  declarations 
are  evidence  against  any  but  the  party  making  them ;  and 
that  there  is  no  evidence  whatever  of  the  existence  of  any 
such  conspiracy  so  far,  at  any  rate,  as  Auguste  Schattman  is 
concerned.  I  do  not  think  that  the  evidence  was  material  in 
the  first  place,  and  if  so,  it  wls  not  admissible  as  against 
Auguste  Schattman,  and  it  was  offered  generally  and  against 
all.!' 

The  following  is  also  an  extract  from  the  opinion  :  "  There 
is  no  merit  in  the  criticism  regarding  the  statement  of  the  con- 
fession of  judgment  It  is  therein  alleged  that  $600  of  the 
original  debt  from  Martin  to  Auguste  Schattman  had  been 
paid.  It  is  now  said  that  only  $350  had  been  paid  in  cash 
and  the  remaining  $250  had  been  paid  by  Morris  Schattman 
assuming,  at  her  own  request,  a  debt  Mrs.  Schattman  owed  to 
a  third  party  to  that  amount.  That  was,  under  the  circum- 
stances, a  payment  of  so  much  of  the  indebtedness  to  Mrs. 
Schattman,  and  the  statement  was,  therefore,  true." 

J,  F,  ParhliurBt  for  plaintiff. 

Randolph  Sampier  for  defendants. 

Peckham,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affinned. 


Thomas  R.  Rutherford,  as  Assignee,  etc..  Respondent,  v. 
Marrianna  Blow,  Impleaded,  etc..  Appellant 

This  case  was  argued  and   decided   with   Rutherford  v. 
Schattman  {ante^  p.  604). 
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Charles  W.  Cooke,  an  Infant,  by  Guardian,  etc..  Appellant, 
V.  The  Laxanoe  and  Grosjean  Manufacturing  Company, 
Respondent. 

(Argued  December  6,  1889 ;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  14, 1889,  which  aflSrmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  tlie  court  on  trial  at 
<5ircuit. 

Charles  J.  Patterson  for  appellant. 

Samiuel  D,  Moy^is  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  aflSrmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Accounts  of 
Enos  G.  Laney,  as  Administrator,  etc. 

(Argued  December  iO,  1889 ;  decided  January  14»  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1888,  which  modified  and 
Affirmed  as  modified  a  decree  of  the  surrogate  of  Monroe  county, 
upon  the  accounting  of  Enos  G.  Laney,  as  one  of  the  admin- 
istrator of  James  Laney,  deceased. 

Qitincy  Van  Voorhis  and  Frank  M,  Goff  for  appellants. 

Theodore  Bacon  for  respondents. 

Agree  to  aflinn  ;  no  opinion. 
All  concur. 
Judgment  aflirmed. 
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Abbie  C.  Fitoh,  Appellant,  v.  The  Mayor,  Aldermen  and 
Commonalty  of  the  City  of  New  York,  Respondent. 

(Argued  December  11,  1889  ;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Superior 
Court  of  the  city  of  New  York,  entered  ujx)n  an  order  made 
February  5,  18S9,  which  atfirnied  a  judgment  in  favor  of 
defendants  entered  upon  a  verdict,  and  reversed  an  order 
dismissing  tlie  complaint  on  trial. 

Eihnard  S,  Clinch  for  appellant. 

WtUlam  II.  Clarl'  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Final  Accounting  of  Walton  McKinney, 

as  Administrator,  etc. 

(Argued  December  11,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  (leneral  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  July  2,  1888,  which  affirmed  a  decree  of  the 
surrogate  of  Broome  county. 

Arms  i&  Curtis  for  appellant. 

I).  S.  liic/tarffs  for  resiwndent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Aaron  B.  Cohu,  Appellant,  v.  Joseph  Husson,  Respondent. 

Where  the  proof  establishing  the  existence  of  a  valid  claim  against  an 
estate  was  clear  and  uncontradicted,  held,  the  exclusion  of  evidence  that 
in  a  conversation  between  the  executor  and  the  holder  of  the  claim  in 
reference  to  a  claim  of  the  estate  against  him,  nothing  was  said  by  him 
as  to  his  claim,  was  not  error  justifying  a  reversal. 

(Argued  December  12,  1889  ;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  tlie  city  of  New  York,  entered  upon  an  order  made 
August  30,  1880,  wliich  affinned  a  judgment  in  favor  of 
defendant,  entered  upon  a  verdict. 

This  action  was  brought  upon  certain  promissory  notes  exe- 
cuted by  defendant.  The  answer  set  up  as  a  counter-claim  a 
note  executed  by  Henry  S.  Cohu,  plaintiffs  testator,  the  amount 
of  which  exceeded  those  held  by  plaintiff.  Plaintiff  claimed  tliat 
said  note  lield  by  defendant  was  an  accommodation  note  given 
without  consideration.  It  appeared  that  the  parties  exchanged 
notes ;  that  Cohu  indorsed  and  procured  the  note  executed  by 
defendant  in  exchange  for  the  one  set  up  as  a  counter-claim 
to  be  discounted ;  that  he  allowed  it  to  go  to  protest,  and 
thereupon  the  defendant  paid  it.  The  trial  court  denied  a 
verdict  for  defendant. 

The  following  is  an  extract  from  the  opinion : 

"  The  witness  was  asked  if  Husson  ever  proved  any  claim 
against  the  estate  of  Henry  S.  Cphu.  That  was  the  very  thing 
Husson  was  trying  to  do  in  the  pending  action,  and  whether 
he  attempted  it  at  any  earlier  time  was  immaterial.  But  anotlief 
question  was  asked  and  excluded,  about  wliich  there  may  be 
some  room  for  doubt.  That  was,  did  Husson  ever  make  any 
pretense  or  claim  any  indebtedness  in  his  favor  from  Henry 
S.  Cohu  or  his  estate  ?  A  truthful  answer  to  that  question 
could  only  have  been  given  in  the  aflirmative,  for  it  is  beyond 
controversy  that  Husson  did  so  claim  when  he  filed  his  answef 
in  the  pending  suit.  Probably  what  was  meant  by  the  queft. 
tion  was  whether  such  claim  was  made  by  Husson  in  the  talk 
about  the  Ripley  notes.  But  the  witness  had  already  detailed 
that  conversation  and  presumably  the  whole  of  it,  and  stated 
no  such  claim.     Conceding,  therefore,  that  the  omission  in 
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that  conversation  was  proved,  tlie  only  further  inquiry  is 
whether  the  fa<*t  was  of  sufficient  inij^ortance  as  tlie  case  stood 
to  require  a  submission  to  the  jury.  If  the  issue  liad  l)een 
whether  on  tlie  whole  dealing  between  these  parties  Husson 
owed  Cohu,  or  the  reverse,  tlie  omission  of  the  former  to  make 
a  claim  would  have  been  quite  pertinent.  But  that  was  not 
the  issue.  It  was  simply  if  the  note  counter-claimed  was  void 
in  its  inception,  llusson  may  very  well  have  assumed  that  if 
he  paid  the  Ripley  notes,  which  it  was  his  duty  to  pay,  and 
which  he  promised  to  pay,  that  the  Coliu  estate  would  pay  the 
notes  which  it  was  its  duty  to  pay,  and  so  the  exchanges  he  bal- 
anced and  no  claim  exist  on  either  hand.  In  the  face  of  the 
clear  and  uncontradicted  proof  of  a  full  consideration  for  the 
note  set  up  in  the  answer,  I  do  not  think  a  verdict  to  the  contrary 
founded  on  the  failure  of  Husson  to  make  his  own  claim  in 
the  conversation  with  the  executor  could  be  permitted  to  stand. 
The  inferences  from  it  are  too  a'mbiguous  and  equivocal  to 
countervail  the  direct  and  positive  proof  of  a  consideration  in 
fact  ejcisting.  In  a  previous  contest  between  these  parties 
(113  N.  Y.  6()2.),  the  proof  now  given  was  notably  absent,  and 
the  case  rested  so  far  upon  inferences  and  presumptions  as  to 
make  the  silence  of  Husson  in  the  conversation  with  the  exec- 
utor a  serious  fact  to  which  we  gave  some  weight.  But  on 
this  trial  the  consideration  of  defendant's  counter-claim  is  not 
left  to  depend  upon  presumptions,  but  is  so  fully  proved  as  to 
make  Husson's  silence  of  very  little  consequence,  and  to  sug- 
gest an  explanation  consistent  with  the  proof.  Indeed,  such 
silence  might  tend  to  show  a  satisfaction  of  the  demand,  aa 
was  said  in  Bean  v.  Tamiele  (94  N.  Y.  381),  but  not  where 
payment  is  neither  pleaded  nor  pretended,  and  on  the  sole 
issue  of  valuable  consideration  or  none,  it  has  scarcely  an 
appreciable  effect  as  against  direct  and  positive  proof. 
"  The  judgment  should  be  affirmed,  with  costs." 

Ahrara  Klin^  for  appellant. 

William  li.  Wilder  for  respondent. 

Finch,  J.,  reads  for  affirmance. 
All  concur. 
.Tiid^inent  affirmed. 
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William  W.  Gilbert,  Appellant,  v,  Charles  E.  Lydecker, 
Public  Administrator,  etc.,  Appellant. 

(Argued  December  13,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

/SI  B.  Brmcfiell  for  plaintiff. 

Charles  K  Lydecker  for  defendant 

Agree  to  affirm ;  no  opinion 
All  concur. 
Judgment  affirmed. 


Van  Rensselaer  Getman,  as  Executor,  etc..  Appellant,  v. 
Alonson  B.  Ingersoll,  Impleaded,  etc..  Respondent. 

(Submitted  December  18,  1889;  decided  January  14.  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  July  2,  1888,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  the  report  of  a  referee. 

Geo,  W,  Brculner  for  appellant.  ' 

C.  (\  Brawn  and  M.  L.  Wright  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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"William  S.  Hollingsworth,  Appellant,  v.  Lucy  O.  Moulton 
et  ah,  as  Executors,  etc.,  Respondents. 

(Argued  December  18,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1889,  which  affirmed  a  judg- 
ment in  favor  of  defendants  entered  upon  the  report  of  a 
referee. 

Thaddeus  D,  Kenneson  for  appellant, 

Gem^ye  J,  Sicard  for  respondents. 

Agree  to  aflirm  ;  no  opinion. 
All  concur. 
Judgment  aflSrmed. 


JuLiETTA  Hyland,  an  Infant,  by  Guardian  ddlitetn^  Respond- 
ent, V,  The  Yonkers  Railroad  Company,  Appellant. 

(Argued  December  18,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  13,  1889,  which  afiSrmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  affirmed  an 
order  denying  a  motion  for  a  new  trial, 

John  F.  Brennan  for  appellant. 

Frank  E.  BlacJcweU  for  respondent. 

Agree  to  affirm  ;  no  ouinion. 
All  concur. 
Judgment  affirmed. 
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Peter   Gillen,   as  Administrator,   etc.,   Appellant,  v.  The 
Tucker  and  CAiiTER  Cordage  Company,  Respondent. 

(Argued  December  16,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  February  11,  1889,  which  affirmed  a  judgment  in 
favor  of  defendant  entered  upon  an  order  dismissing  the 
compi:iirt  on  trial  at  circuit. 

J.  Stewart  Boss  for  rvppellant. 

FranMiri  A.  Paddock  for  respondent 

Agree  to  affirm ;  no  opinioiu 
All  concur. 
Judgment  affirmed. 


Jacob  Scholle  et  al..  Individually  and  as  Executors,  etc.. 
Respondents,  v.  The  Mayor,  Aldermen  and  Commonalty 
OF  the  City  of  New  York,  Appellant. 

(Argued  December  16,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  20,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  without 
a  jury. 

David  J.  Dean  for  appellant. 

Alexander  B,  Johnsmx  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Herman  J.  Bachran,  Respondent,  v.  Benjamin  Von  Raden 
et  al.j  as  Executors,  etc.,  Impleaded,  etc..  Appellants. 

(Argued  December  17,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  21,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Jamie^  A,  Dee  ring  for  appellants. 

William  L,  S^iyder  for  respondent. 

Agree  to  affinn  on  authority  of  Kirvg  v.  Mayor^  etc,  (102 
N.  Y.  171). 
All  concur. 
Judgment  affirmed. 


Charles  H.  Ward,  Respondent,  v,  Jane  Hartley  Cowdrey, 

as  Executrix,  etc..  Appellant. 

(Argued  December  17,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  January  28,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

Nathaniel  C,  Moak  for  appellant. 

J.  C.  Foley  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affinned. 
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In  the  matter  of  the  Probate  of  tlie  Last  Will  and  Testament 

of  Edward  D.  Hesdra,  Deceased. 

Where  the  probate  of  a  wiU  was  contested  upon  the  ground  that  tht) 
instrument  was  fabricated  after  the  death  of  the  testator  by  O.,  one  of 
the  witnesses  thereto,  and  the  proof  on  the  part  of  the  contestants  con- 
sisted mainly  of  acts  and  declarations  of  O. ,  who  had  died  prior  to  the 
trial,  tending  to  show  that  the  testator  died  intestate,  and  that  O.  fabri- 
cated the  instrument,  heldy  it  was  competent  to  prove  declarations  of 
0.,  during  the  life  of  the  testator,  to  the  effect  that  he  had  made  a  will. 

It  ieems  that  declarations  of  a  deceased  subscribing  witness  to  a  will  aie 
competent  to  impeach  its  execution  so  far  as  his  signature  thereto  is  con- 
cerned; they  have  no  other  effect  however,  than  to  impair  the  force  of  hia 
signature  as  evidence  of  the  performance  of  the  conditions  stated  in  the 
attesting  clause. 

Where,  therefore,  evidence  is  given  sufficient  to  sustain  a  finding  that*the 
signatures  to  a  will  are  genuine,  the  surrogate  is  not  required  to  refuse 
probate  by  proof  of  declarations  on  the  part  of  a  deceased  subscrib- 
ing witness  to  the  effect  that  he  fabricated  the  will. 

(Argued  December  17,  1889  ;  decided  January  14,  1890.) 

Appeal  from  .judgment  of  the  General  Term  of  thfe 
Supreme  Ck)urt  in  the  second  judicial  department,  entered 
upon  an  order  made  June  25,  1888,  which  affirmed  a  decree 
of  the  surrogate  of  Rockland  county  admitting  to  probate  the 
will  of  Edward  D.  Hesdra,  deceased. 

Probate  was  contested  on  the  ground  that  the  instrument 
was  fabricated,  and  the  signatures  of  the  testator  and  of  one 
of  the  subscribing  witnesses  was  forged  by  Onderdonk,  the 
other  subscribing  witness,  after  the  death  of  the  testator. 
The  other  witness  and  Onderdonk  were  both  dead  at  the  time 
of  the  trial. 

The  court  here,  after  a  discussion  of  the  evidence,  reached 
the  conclusion  tliat  there  was  sufficient  to  sustain  the  decision 
of  the  surrogate. 

The  evidence  presented  by  the  contestants  to  sustain  their 
theory  consisted  of  declarations  of  Onderdonk  to  tjie  effect 
that  Hesdra  died  intestate,  and  that  he  fabricated  the  will. 

The  following  are  extracts  from  the  opinion  : 

"  Some  question  has  been  made  by  the  respondent  as  to  the 
competency  of  the  declaration  of  a  subscribing  witness  to 
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inipeacli  the  execution  of  a  will ;  but  the  case  of  Lonee  v.  Ij>Hes 
(2  Hill,  612)  fleems  to  be  an  authority  for  the  admissibility  of 
such  evidence.  It  is  there  said  that '  proof  of  the  signature 
of  a  deceased  subscribing  witness  is  presumptive  evidence  of 
the  truth  of  everything  appearing  upon  the  face  of  the  instru- 
ment relating  to  its  execution,  as  it  is  presumed  the  witness 
would  not  have  subscribed  his  name  in  attestation  of  that 
which  did  not  take  place.  But  this  presumption  may  l)e 
rebutted,  and,  hence,  the  propriety  and  even  necessity  of  i)er- 
mitting  him  to  be  impeached  in  the  usual  mode,  2^  if  he  were 
living  and  had  testified  at  the  trial  to  what  his  signature 
imports.  The  reason  for  admitting  such  evidence  in  a  case 
like  the  present  was  stated  by  Bugley,  J.,  in  Dite  v.  Ridg- 
way  (4  Barn.  &  Aid.  52),  thus:  He  (the  attesting  witness  to  a 
bond)  must  have  been  called,  if  he  had  been  alive,  and  it 
would  then  have  been  competent  to  prove  by  cross-examination 
his  declarations  as  to  the  forgery  of  the  bond.  Now  the 
party  ought  not,  by  the  death  of  the  witness,  to  b3  deprived 
of  obtaining  the  advantage  of  such  evidence.' 

"  The  competency  of  this  evidence  is  supported  by  an  able 
note  to  the  case  from  the  learned  reporter  of  the  court,  who 
was  peculiarly  qualified  to  discuss  cpiestions  relating  to  rules 
of  evidence. 

"  Assuming,  therefore,  for  the  purpose  of  this  decision  that 
all  the  evidence  produced  by  the  appellant  was  competent,  and 
tiiat  the  declarations  of  a  subscribing  witness  are  comj>etent  to 
impeach  its  execution,  a  question  which  we  do  not  decide,  as 
the  decision  being  in  favor  of  the  appellant  it  becomes 
unnecessary  to  do  so,  we  proceed  with  the  examination  of  the 
case.  The  declarations  of  the  subscribing  witness  Onderdonk, 
tending  to  show  the  forgery  of  the  various  signatures  thereto 
affected  the  credibility  of  the  witness  alone,  and  had  no  other 
effect  than  to  impair  the  force  of  his  signature  as  evidence  of 
the  performance  of  the  conditions  stated  in  the  attesting 
clause,  and  still  left  the  question  of  fact,  whether  the  will  was 
properly  executed,  to  be  determined  by  the  trial  court  upon 
all  the  evidence  of  the  case.  Assuming  as  we  must,  under  the 
findings  oi  the  court,  that  all  of  the  signatures  to  the  will  were 
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genuine,  it  remained  for  tlie  trial  eonrt  to  determine  whether 
the  contradictory  declamtions  made  by  one  of  the  witnesses 
thereto,  subsequent  to  its  execution,  were  of  such  a  cliaracter 
as  required  the  surrogate  to  refuse  probate  to  the  will.  Such 
declarations  could  have  no  greater  effect  than  the  positive  evi- 
dence of  the  witness  upon  the  stand  to  the  same  effect,  and 
yet,  even  under  sucli  circumstances,  wills  have  frequently 
been  admitted  to  probate  upon  corroborating  evidence  derived 
from  circumstances.  {Matter  of  CottreU^  supra^  and  cases 
thSre  cited.) 

"  The  Code  expressly  provides  that  the  proof  of  a  will  may  be 
established  when  a  subscribing  witness  has  forgotten  the  occur- 
rence of  its  execution,  or  testifies  against  it,  upon  proof  of  the 
handwriting  of  the  testator  and  the  subscribing  witnesses,  and 
of  sucn  other  circumstances  as  would  be  sufficient  to  prove  the 
w^ill  upon  the  trial  of  an  action.  (§  2620.)  This  section 
received  a  practical  construction  in  Browii  v.  Clark  (77  N.  Y. 
369) ;  Matter  of  Pepoon  (91  id.  255),  and  Matter  of  CottreU 
(95  id.  329),  and  was  held  to  mean,  in  accordance  with 
prior  decisions  cited,  that  the  proof  of  circumstances  bearing 
upon  the  question  of  the  autlientieity  of  the  will  in  comiection 
with  a  regular  attestation  clause  duly  executed,  were,  if  suflS- 
cient  to  satisfy  the  court  of  its  genuineness,  all  that  was 
required  to  sustain  the  probate  of  a  will. 

"  In  the  CottreU  Case  the  probate  was  sustained  where  both 
of  the  subscribing  witnesses  denied  the  genuineness  of  tlieir 
signatures  to  the  attestation  clause,  as  well  as  the  performance 
of  conditions  required  by  the  statute.  An  examination  of  the 
condition,  situation  and  relation  of  the  parties,  the  disposition 
of  property  made  by  the  will,  and  the  other  circumstances 
bearing  upon  the  probabilities  of  the  case  satisfies  us  that 
there  was  sufficient  corroborative  evidence  to  establish  the 
authenticity  of  the  will.     *     *     * 

"  It  is  claimed  by  the  contestant  that  the  surrogate  erred  in 
permitting  the  proponents  to  show  confirmatory  declarations 
by  John  V.  Onderdonk,  made  prior  to  the  death  of  Hesdra, 
to  support  the  authenticity  of  the  will.  It  is,  undoubtedly, 
the  general  rule  that  when  a  witness  has  been  proved  to  have 
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made  contradictory  statements,  liis  evidence  cannot  l>e  sup- 
ported by  proving  that  at  otlier  times  he  had  made  statemente 
in  harmony  with  his  evidence.  There  are,  however,  well 
settled  exceptions  to  the  rule,  and  we  think  this  case  comes 
within  them.     {Robh  v.  IldckUy^  23  Wend.  50.) 

"  The  head-note  to  that  case  reads  that  '  where  the  witness  is 
charged  with  giving  his  testimony  under  the  influence  of  some 
motive  prompting  him  to  make  a  false  or  colored  statement,  it 
may  be  shown  that  he  made  similar  declarations  at  a  time 
when  the  imputed  motive  did  not  exist.  So  in  contradiction 
of  evidence  tending  to  show  that  the  account  of  the  transaction 
given  by  the  witness  is  a  fabrication  of  late  date,  it  may  be 
shown  that  the  same  account  was  given  by  him  before  its 
ultimate  operation  and  effect  ai'ising  from  a  change  of  cir- 
cumstances could  have  been  forseen.'  This  case  lias  been 
frequently  cited  in  the  text  writers  and  followed  with  approval 
by  the  courts  of  this  state.  (Greenl.  on  Ev.  §  469 ;  Whart.  on 
Ev.  §  570 ;  Dudley  v.  BoUes,  24  Wend.  471 ;  Gtlhert  v. 
Sage^  57  N.  Y.  639 ;  Ilotchkiss  v.  Oermania  Fire  Ins.  Co,^  5 
Hun,  90.) 

"  In  Gilbert  v.  Sage^  it  is  said  that  '  as  the  aim  of  the  cross- 
examination  was  to  establish  that  so  much  of  the  conversation 
as  was  not  detailed  to  defendant's  counsel  was  an  after-thought 
and  subsequent  invention  of  the  witness,  it  was  proper  to  show 
in  answer  that  the  witness  had  previously  told  the  same  story.* 
In  Ilotchki^  v.  Gerraania  Fire  hwuranm  Co,^  it  was  said  by 
Mullen,  J.,  that  *  statements  made  by  a  witness  corroborating 
his  evidence  on  the  trial,  made  soon  after  the  transaction  to 
which  it  relates,  or  when  he  was  not  under  the  influence  of 
any  motive  to  relate  the  transaction  untruthfully,  are  competent 
where  it  is  shown  that  he  had  given  a  different  relation  of  the 
occurrence,  or  that  he  had  testified  under  the  influence  of  a 
motive  calculated  to  induce  him  to  testify  falsely.' 

"In  Iferriek  v.  Smith  (13  Ilun,  446),  the  same  doctrine  was 
laid  down,  and  evidence  to  show  corroborative  statements 
made  by  the  witness  at  a  time  when  the  alleged  motive  to 
testify  falsely  did  not  exist,  were  allowed. 

"  The  case  of  liobh  v.  HacTdey  was  also  approved  by  Judge 
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Miller  in  the  case  of  Railway  Passenger  Ass^wanee  Cmn- 
pany  v.  Warner  (62  N.  Y.  651).  And  see  also  Wi^ay  v. 
FedderJce  (IIJ.  &  S.  335). 

"  The  contestant's  evidence  tended  to  show  tliat  Onderdonk 
declared,  after  Hesdra's  death,  that  he  intended  to  fabricate  a 
will  for  Hesdra.  We  think  it  was  competent  within  the 
authorities  to  rebut  this  evidence  by  proof  of  his  declarations 
during  Hesdra's  lifetime,  that  Hesdra  had  made  a  will." 

WiUiant  W.  MacFarland  for  appellants. 

Gar-reit  Z.  Snyder  and  Gratz  NcUhan  for  respondents* 

RuGER,  Ch.  J.,  reads  for  affirmance. 

All  concur,  Gray,  J.,  concurring  in  result. 

Judgment  affirmed. 


Adam  Henderson,  as  Administrator,  etc..  Appellant,  v.  The 
Knickerbocker  Ice  Company,  Respondent 

(Argued  December  18,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  the  first  Monday  of  March,  1889,  which  affirmed  a  judg- 
ment in  favor  of  defendant  entered  upon  an  order  dismissing 
the  complaint  on  trial  at  circuit. 

Will  lam  A.  Coursert  for  appellant. 

Michael  M,  Forrest  for  respondent. 

Agree  to  affirm  ;  no  opinion* 
All  concur. 
Judgment  affinned. 
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I  no    8901 

i^l      Clinton  West,  Respondent,  v,  Benjamin  S.  Van  Tuyl  et  aL, 
|jg<  ji|  as  Executors,  etc.,  Appellants. 

Upon  the  trial  of  an  action  to  recover  for  services  of  plaintiff  under  a 
contract  between  him  and  V.  T.,  defendant's  testator,  a  book  was 
offered  in  evidence,  on  the  part  of  the  plaintiff,  which  contained  an 
account  of  work  done  for  V.  T.  and  others.  There  was  oral  testimony 
showing  that  it  was  correctly  kept  and  had  been  recognized  by  V.  T. 
in  his  settlements  with  other  persons  as  accurate.  The  evidence  was 
received  under  objection  and  exception.    Held,  no  error. 

In  the  absence  of  an  exception  to  a  finding  of  fact  by  a  referee,  or  of  a 
request  to  find  differently,  the  finding  is  not  reviewable  here. 

The  rulings  of  a  trial  judge  will  be  presumed  to  be  correct  imtil  the  con- 
trary is  shown,  and  an  objection  thereto  will  not,  as  a  general  rule,  be 
entitled  to  consideration  in  an  appellate  court  when  no  ground  of  error 
is  suggested;  the  court  is  not  required  to  search  for  grounds  on  which 
to  differ  from  the  court  below. 

(Argued  December  19,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  firet  Tuesday  in  June,  1888,  which  affirmed  a  judg- 
ment in  favor  of  plaintift  entered  upon  the  report  of  a  referee. 

This  action  was  brought  to  recover  from  Tliomas  Van  Tuyl, 
the  original  defendant,  the  present  defendant's  testator,  for 
plaintiff's  services  alleged  to  have  been  rendered  under  a  con- 
tract in  writing. 

It  was  claimed  by  the  appellant  that  a  certain  finding  of  fact 
by  the  referee  was  "  unsupported  by  evidence  of  any  kind." 

The  court  say :  "  An  answer  to  this  proposition  is  found  in 
the  fact  that  no  exception  was  taken  to  the  finding,  nor  any 
request  made  to  find  differently.  For  auglit  that  api)eai^  it 
was  acquiescied  in  or  conceded  to  be  true." 

The  following  extract  from  the  opinion  presents  the  further 
points  : 

"  Six  other  points?  consist  of  simple  assertions  that  this  or 
that  question,  calling  for  evidence  and  found  on  certain  pages 
of  the  record,  was  improperly  allowed  to  be  answered.  In 
this  respect  no  ground  of  error  has  been  suggested,  either 
in  the  points  or  on  oral  argument,  nor  is  any  sufiicient  reasoD 
given  for  the  claim  made.     An  objection  so  stated  is  rarely,  11 
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ever,  entitled  to  consideration  in  an  appellate  court.  On  the 
contrary,  a  verdict,  or  a  report  of  a  referee,  and  the  rulings  of 
r^  trial  judge  will  be  presumed  to  be  correct  until  the  contrary 
is  shown.  It  would  be  not  only  unreasonable,  but  unjust,  to 
regard  them  in  any  other  manner.  Nor  can  we  be  required 
to  search  for  grounds  on  which  to  differ  from  the  court  below. 

"  The  only  point  which  presents  a  question  of  law  is  that 
relating  to  the  admission  in  evidence  of  a  certain  book  called 
*  Exhibit  M.'  It  contained  an  account  of  the  work  done,  not 
only  for  the  defendant,  but  for  other  parties.  Tliere  was  tes- 
timony tending  to  show  that  the  book  was  correctly  kept,  and, 
indeed,  to  have  been  recognized  by  the  defendant  in  his  settle- 
ments with  other  persons,  as  accurate.  It  was  competent  as 
evidence,  and,  supplemented  as  it  was  in  many  respects  by  oral 
testimony,  was  admissible  and  entitled  to  such  weight  as,  in 
view  of  all  the  circumstances,  the  referee  thought  proper  to 
give  to  it.  The  General  Term  have  also  considered  this  ques- 
tion, and,  in  the  conclusion  reached  by  the  learned  judge  who 
delivered  its  opinion,  we  concur. 

"The  remaining  point  relates  to  the  allowance  by  the 
referee  for  services  rendered  by  the  plaintiff's  hired  men  and 
teams.  There  is  evidence  which  warrants  it,  but  as  no  excep- 
tion was  taken,  nor  request  made  to  find  differently,  it  need 
not  be  discussed." 

Jay  K,  Smith  for  appellant. 

WiUia/fi  H.  Nichols  for  respondente 

Per  Cv/riam  mem,  for  affirmance. 
All  concur. 
Judgment  affirmed. 


Elbebt  W.  Hauxhukst,  Respondent,  u  Thomas  J.  Ritch,  Jr., 

as  Administrator,  etc.,  Appellant. 

The  allowance  of  costs,  upon  a  reference  under  the  statute  of  a  disputed 
claim  against  an  estate,  is  within  the  discretign  of  the  court  below,  and 
is  not  reviewable  here. 

(Submitted  December  19,  1889;  decided  January- 14,  1890.) 
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Appeal  from  judgment  of  the  General  Temi  of  tlie  Supreme 
Court  in  the  second  judicial  depirtment,  entered  upon  an 
order  made  January  28,  1889,  whicli  affirmed  a  judgment  in 
favor  of  plaintiff  ent4?red  upon  tlie  report  of  a  referee. 

This  was  a  reference,  under  the  statute,  of  a  disputed  claim 
against  the  estate  of  NatJianiel  O.  Hauxhurst,  deceased.  The 
claim  wsB  upon  a  promissory  note  executed  by  decedent. 
The  defense  wac  tliat  the  note  was  given  without  consideration. 

The  following  is  the  7//^;/^  of  opinion  : 

"  The  first  question  raised  on  this  appeal  is  wholly  one  of 
fact.  The  claim  of  the  plaintiff  rested  upon  a  note  given  by 
the  deceased.  The  defense  was  that  the  note  was  without 
consideration.  The  referee  found  to  the  contrary,  and  while 
the  facts  are  susceptible  of  some  criticism  and  open  to  more 
dispute,  it  cannot  te  said  that  there  was  no  evidence  to 
sustain  the  finding. 

"  Exceptions  were  taken  to  the  ruling  of  the  referee  in 
admitting  certain  questions  asked  of  the  plaintiff.  These 
were  whether  any  part  of  the  note  had  been  paid,  and 
whether  he  was  the  holder  of  the  note.  It  is  a  sufficient 
answer  to  the  objection,  that  the  questions  were  totally  imma- 
terial and  entirely  superfluous.  If  they  should  be  stricken 
wholly  from  the  case,  the  non-payment  of  the  note  would 
stand  presumed  till  proof  was  given  to  the  contrary,  and  the 
production  of  the  note  made  \im\  prima  facie  its  holder  and 
owner.  But  in  answering  the  last  question,  the  witness  went 
beyond  its  scope  and  added  '  it  has  been  in  my  possession 
since  April  1,  1878.'  The  case  adds,  '  This  last  taken  subject 
to  same  objection,  ruling  and  exception.'  The  meaning  seems 
to  be  that,  while  the  latter  part  of  the  answer  was  not  respon- 
sive to  the  inquiry  which  drew  it  out,  yet  the  objections  to 
that  inquiry  should  apply  to  the  irresponsive  answer.  Those 
were  that  the  question  was  '  leading,  not  necessary  to  the 
prima  facie  showing,  and  presumption  of  law  makes  it  unnec- 
essary.' The  objection  here  argued  was  none  of  those,  but  one 
under  section  829  of  the  Code,  which  was  not  taken  either  \o 
the  question  itself  or  to  any  part  of  the  answer.  That  objec- 
tion was  taken  to  the  inquiry  as  to  non-payment,  but  to  that 
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only.     No  other  objection  is  argued,  except  to  the  allowance 
of  costs  which  were  in  tlie  discretion  of  the  court  and  not 
subject  to  our  review.     {Denise  v.  Denise^  110  N.  Y.  5H8.) 
"  The  judgment  should  be  affirmed  with  costs." 

George  C  Bra  I  nerd  for  appellant. 

E,  G.  Duvaffy  Jr.,  for  respondent. 

Finch,  J.  read  for  affirmance. 
All  concur. 
Judgment  affinned. 


George  W.  Beayton,  Indiv^idually  and  as  Assignee,  etc., 
Respondent,  v.  Darwin  W.  Sherman,  as  Surviving  Exec- 
utor, etc..  Impleaded,  etc.,  Appellant. 


119    tt» 
138    651 


119    623 
150    861 


119    6231 
163    1021 


It  seems,  where  an  appellant  intends  to  review,  at  General  Term,  findings 
of  fact  based  upon  conflicting  evidence,  in  relation  to  which  no  excep- 
tion lies,  it  must  appear  by  the  case  that  the  whole  evidence  is  contained 
tuerein. 

Where,  however,  an  exception  is  filed  to  a  finding  of  fact,  as  its  only 
purpose  is  to  bring  up  the  question  of  law  that  there  is  no  evidence 
tending  to  sustain  the  finding,  it  is  for  the  respondent  to  see  that  all  the 
evidence  which  tends  in  any  way  to  support  it,  is  contained  in  the  case, 
and  the  question  of  law  may  be  reviewed  here  without  the  statement  in 
the  case  that  it  contains  all  the  evidence. 


(Argued  December  19,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  27,  1889,  which  modified  and  affinned  as  modified 
a  judgment  in  favor  of  plaintiff  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term, 

This  action  was  brought  by  plaintiff,  individually  and  as 
assignee,  for  the  benefit  of  creditors  of  the  firm  of  Sheldon  & 
Lawlover,  to  recover  from  the  executor  of  Augustus  Slier- 
man,  deceased,  the  value  of  certain  accounts,  which,  plaintiff 
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alleged,  before  the  assignment,  said  finn  had  assigned  and 
transferred  to  said  Sherman  in  payment  or  as  security  for  an 
individual  debt  of  said  Lawlover. 

The  court  here  say  there  is  no  evidence  in  the  case  showing 
either  that  the  accounts  so  alleged  to  have  been  transferred 
were  the  property  of  the  said  firm  or  that  they  had  been 
transferred  by  it  or  by  Lawlover  to  Sherman. 
The  following  is  an  extract  from  the  opinion : 
"  This  case  does  not  state  that  the  whole  evidence  is  con- 
tained therein.  Tins  is  necessary  when  the  appellant  intends 
to  review  before  the  General  Term  findings  of  fact  based  upon 
conflicting  evidence,  in  relation  to  which  no  exception  lies. 
In  such  a  case  we  aflirmed  the  propriety  of  the  rule  adopted 
in  the  Supreme  Court,  which  refused  to  review  questions  of 
fact  based  upon  conflicting  evidence,  unless  the  case  contained 
the  statement  that  all  the  evidence  was  returned.  We  aflSrmed 
the  Supreme  Court  in  such  practice  both  because  we  tliought 
it  right  and  because  the  question  more  immediately  concerned 
that  court  {Porter  v.  Smithy  107  N.  Y.  531.)  But  an  excep- 
tion filed  to  a  finding  of  fact  can  only  mean  that  it  is  intended 
to  bring  up  the  question  of  law,  that  there  is  not  any  evidence 
tending  to  sustain  the  finding.  In  that  event  it  behooves  the 
responaent  to  see  to  it  that  all  the  evidence  which  tends  in 
any  way  to  support  such  finding  is  contained  in  the  case,  and 
we  can  review  the  question  of  law  raised  by  the  exception, 
without  the  statement  that  the  case  contains  all  the  evidence. 
This  is  said  in  response  to  the  claim  of  the  counsel  for  respond- 
ent that,  as  the  case  herein  does  not  contain  such  statement,  it 
will  be  presumed  there  was  other  and  suflScient  evidence  given 
on  the  trial  to  support  the  finding  of  fact." 

£sek  Cowen  for  appellant. 

Z.  JI.  Norih^ip  for  respondent. 

Peckham,  J.,  reads  for  reversal  and  new  trial. 
All  concur. 
Judgment  reversed. 
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Fanny  J.  Bent,  as  AdmiiuBtratrix,  etc.,  Appellant,  v.  Mary 

E.  Bent  et  al.,  Respondents. 

(Argued  December  19,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  November  14,  1888,  which  affirmed  a  judgment 
in  favor  of  defendants  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term. 

£^lon  a.  Brown  for  appellant. 

John  C.  Trolan  for  respondents. 

Agree  to  affirm;   no  opinion. 
•  All  concur. 
Judgment  affirmed. 


The   People   ex   rel.    Henby    Lanzandoen,    Appellant,   n, 
Frank  G.  Schirmer,  Sheriff,  etc.,  Respondent. 

(Submitted  December  20,  1889;  decided  January  14,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  9, 
1889,  which  affirmed  an  order  dismissing  proceedings  on 
habeas  corpus,  and  remanding  the  relator  to  the  custody  of 
defendant  to  serve  out  a  criminal  sentence. 

Walter  J.  Donohiie  for  appellant. 

Nelson  H,  Baker  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 
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(142  516       Fbank  E.  Maxim,  Kespondent,  v.  The  Town  of  Champion, 

Appellant. 

(Argued  December  20,  1889;  decided  January  14,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  November  13,  1888,  which  affirmed  a  judgment 
in  favor  of  plaintiff  entered  upon  a  verdict,  and  affirmed  an 
order  denying  a  motion  for  a  new  trial. 

D.  G.  Griffin  for  appellant. 
Geo.  S.  Hooker  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Rudolph   C.   Dalzell,   Respondent,  v.   The   Long  Island 

Railroad  Company,  Appellant. 

Where,  upon  inspection  of  the  record  filed  in  this  court,  in  an  action  tried 
by  a  jury,  it  appears  that  the  case  presents  no  question  of  law  that  can 
be  reviewed,  the  appeal  will  be  dismissed  on  motion. 

(Argued  January  13,  1800;  decided  January  21,  1890.) 

Motion  to  dismiss  appeal  from  judgment  of  the  General 
Term  of  the  Supreme  Court  in  the  second  judicial  department 
which  affirmed  a  judgment  in  favor  of  plaintiff  entei'ed  upon 
a  verdict. 

The  following  is  the  mem.  of  opinion. 

"  The  plaintiff  brought  this  action  to  recover  damages  for 
personal  injuries  sustained  by  reason  of  defendant's  negligence 
on  the  27th  day  of  December,  1887,  while  he  was  being  carried 
over  defendant's  road  as  a  passenger. 

"  That  the  plaintiff  sustained  some  injury  for  which  the 
iefendant  is  liable  to  respond  in  damages  to  some  amount 
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is  not  denied,  but,  on  the  contrary,  was  admitted  by  defend- 
ant's counsel  at  the  trial. 

"  The  only  question  actually  litigated  was  in  regard  to  the 
character  and  extent  of  the  injury,  and  the  amount  of  dam-  ,1 

ages  the  plaintiff  ought  to  recover. 

"  The  jury  rendered  a  verdict  for  the  plaintiff  for  $10,000. 
A  motion  for  a  new  trial  was  denied  at  the  circuit,  and  the 
judgment  has  been  afiirmed  by  the  General  Term  in  the 
second  department,  and  the  defendant  has  appealed  to  this 
court. 

"  We  have  looked  into  the  record  and  find  that  no  exception 
was  taken  at  the  trial.  It  is  certainly  clear  that  no  questions 
for  review  are  here  presented.  When  upon  an  inspection  of 
the  record,  filed  in  this  court,  it  appears  that  the  case  does  not 
present  any  question  of  law  that  can  be  reviewed,  the  appeal 
ought  to  be  dismissed. 

"  The  appeal  in  this  case  should  be  dismissed,  with  costs." 

WiUiam  W,  MacFarlaiid  for  motion. 

E,  B.  Hinsdale  opposed. 

O'Brien,  J.  reads  tnem,  for  granting  motion. 
All  concur. 
Appeal  dismissed. 


Geoboe  Hons,  Appellant,  v.  The  New  York  Central  and 
Hudson  Kiver  Eailroad  Company,  Respondent. 

(Argued  January  18,  1890 ;  decided  January  21,  1890.) 

Motion  for  leave  to  discontinue  appeal. 

Amasa  J.  Parker^  Jr.^  for  motion. 

Ha/milUm-  Harris  opposed. 

Agree  to  grant  motion  ;  no  opinion. 
All  concur. 
Motion  granted. 


119b628 
161      20 


628  MEMORANDA  OF 


Charles  Ra.ht,  as  Executor,  etc.,  v.  Henry  Y.  Attrill  et  aL 

(Argued  January  18,  1890;  decided  January  28,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  made  June  28,  1889, 
which  affirmed  an  order  of  Special  Term  confirming  the  report 
of  a  referee  appointed  to  take  proof  and  pass  upon  a  claim. 

Lewis  Sanders  for  appellant 

William  W,  Ma^Farland  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


In  the  Matter  of  the  Petition  of  John  Cttllbn  to  Vacate  an 
Assessment  for  Regulating,  etc..  First  Avenue  in  the  City 
of  New  York,  from  Ninety-second  to  One  Hundred  and 
Ninth  Streets. 

(Argued  January  18,  1890;  decided  January  28,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  July  9,  1889, 
which  modified,  and  affirmed  as  modified,  an  order  of  Special 
Term  reducing  an  assessment. 

Charles  E.  Miller  for  appellant. 

Da/vid  J,  Dean  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Geoboe  J.  Httbbard,  Eespondent,  v.  William  H.  Neabpass 
et  aL,  as  AdministratorB,  etc.,  Appellants- 

(Argued  January  18,  1890;  decided  Januaiy  28. 189a 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  May  13,  1889, 
which  affirmed  an  order  of  Special  Term  vacating  an  order  for 
the  examination  of  plaintifE  as  a  witness  before  trial. 

Leiou  E,  Carr  for  appellants. 

John  W.  Lyon  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


In  the  Matter  of  the  Application  of  James  M.  Clask  et  al., 
to  Appraise  Damages  Sustained,  etc.,  Respondents,  v.  The 
Water  Commissionebs  of  Amsterdam,  Appellant. 

(Argued  January  18,  1890;  decided  January  28,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  7,  1889,  which  affirmed  an  order  of  Special 
Term  confirming  the  report  of  commissioners  of  assessment 
herein. 

J,  B.  Perkins  for  appellant. 

Robert  J.  Saiison  for  respondente. 

Agree  to  affirm ;  no  opinion. 
' ,  All  concur. 
Order  affirmed. 
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The  People  ex  rel.  Thomas  Sheridan,  Appellant,  v.  Stephen 
B.  French  et  al.,  Commiseioners,  etc.,  Board  of  Police  of 
New  York  City,  Respondents. 

(Submitted  January  18.  1890;  decided  January  28,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  January  9,  1884, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
for  a  peremptory  mandamus. 

William  L,  Snyder  for  appellant. 
David  J.  Dean  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


George    Munro,  Respondent,   v,  Ormond  G.  Smith  et  al., 

Appellants. 

(Submitted  January  18,  1890;  decided  January  28,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Ccurt  in  the  first  judicial  department,  made  July  9,  1889, 
which  reversed  an  order  of  Special  Term  granting  plaintiff  an 
extra  allowance. 

Archibald  L.  Sessions  for  appellants. 

Roger  Foster  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


Thomas  J.  Calvin,  Respondent,  v.  The  City  of  Brooklyn, 

Appellant. 

This  case  presented  the  same  questions,  and  was  argued  and 
decided  with  Harrigan  v.  City  of  BrooTthyn  {cmte^  p.  156). 
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Walteb  M.  McKinney,  an  Infant,  etc.,  Respondent,  v.  The 
Long  Island  Railroad  Company,  Appellant 

(Argued  January  14,  1890;  decided  January  28,  1890.) 

Appeal  from  judgment  of  the  General  Tenn  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  on  the  second  Monday  of  May,  1889,  which  aflSm:cd  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict. 

jEI  £.  Hinsdale  for  appellant. 

J.  Stewart  Ross  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Rose  Ackeb,  Appellant,  v.  The  Town  of  New  Castle, 

Respondent. 

(Argued  January  28,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  14,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintifi  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

John  Gibney  for  appellant. 

Odle  Close  for  respondent 

Dismissed  on  argument. 


Helen  Juua  Oszkoscil,  an  Infant,  by  Guardian,  etc..  Appel- 
lant, V.  The  Eagle  Pencil  Company,  Respondent. 

(Argued  January  15,  1890;  decided  January  81,  1890.) 

Appeal  from    judgment  of    the  General  Term  of    the 
Superior  Court  of  the  city  of  New  York,  entered  upon  an 
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order  made  May  7,  1889,  which  afSrmed  a  judgment  in  favor 
of  defendant  entered  upon  an  order  dismissing  the  complaint 
on  tidal  at  circuit. 

Sarmcd  Greenhaum  for  appellant. 

Mr,  Stine  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  aflSrmed. 


Napoleon  J.  Haines,  Respondent,  v.  John  H.  DeMott  et  al., 

Appellants. 

(Argued  January  24,  1890;  decided  January  31,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New 
York,  entered  upon  an  order  made  May  16,  1888,  which 
affirmed  a  judgment  in  favor  of  plaintiff  entered  upon  the 
report  of  a  referee. 

William  FuUerton  for  appellants. 
John  IT,  V.  Arnold  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Chables  "Werner  et  al.,  Appellants,  v.  Minna  G.  Tcch  et  aL, 

Respondents. 

On  an  appeal  in  an  action  for  the  foreclosure  of  a  mortgage,  an  undertaking 
against  waste  and  for  the  value  of  the  use  and  occupation  of  the  mort- 
gaged premises  operates  as  a  stay  of  proceedings,  without  a  covenant  to 
pay  a  deficiency,  and  it  is  optional  with  the  appellant  which  form  of 
undertaking  he  will  give.    (Code  Civ.  Pro.  §  1381.) 

(Submitted  January  27,  1890;  decided  January  31,  1890.) 
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Appeal  from  order  oi  the  General  Term  of  the  Supreme 
Court  in  the  fou^^th  judicial  department,  made  September  10, 
1889,  which  affirmed  an  order  of  the  Special  Term  staying 
proceedings  in  the  above  entitled  action. 

The  following  is  the  metn.  of  opinion : 

"The  construction  of  section  1331  of  the  Code  of  Civil 
Procedure  adopted  in  Grow  v.  Garlock  (29  Hun,  598),  which, 
on  an  appeal  in  foreclosure  cases,  holds  that  an  undertaking 
against  waste  and  for  the  value  of  use  and  occupation  operates 
as  a  stay  of  proceedings  without  a  covenant  to  pay  a  deficiency, 
and  that  the  appellant  may  choose  to  give  either  form  of  the 
undertaking  with  equal  eflEect,  is  approved  for  the  reasons 
there  given. 

"  The  order  should,  therefore,  be  affirmed,  with  costs." 

Simpson  <&  Werner  for  appellants. 

HeynoldSj  Stanchfield  c&  Collin  for  respondents. 

Per  Curiam  opinion  for  affirmance. 
All  concur. 
Order  affirmed. 


The  New  York  Rubber  Compaisty,  Appellant,  v,  John 

RoTHERY  et  al.,  Respondents. 

(Argued  January  27,  1890;  decided  January  81,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  June  28, 1889, 
which  affirmed  an  order  of  Special  Term  denying  a  motion  for 
a  resettlement  of  the  case. 

On  appeal  from  a  former  order  denying  a  motion  to  resettle 
the  case  herein  (112  N.  Y.  692),  this  court  reversed  the  order 
and  granted  the  motion.  • 

The  case  was  brought  before  the  trial  court  who  again 
refused  to  resettle  it,  basing  the  refusal  upon  what  it  describes 
in  its  order  as  an  insertion  of  the  "  actual  liistory "  of  the 
SicKELs— Vol.  LXXIV.        80 
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matter  in  regard  to  which  it  was  sought  to  have  the  case 
amended. 

The  court  here  hold  that  there  is  nothing  in  the  "  history  '* 
inconsistent  with  or  contradictory  of  the  fact  upon  which  the 
prior  decision  was  based. 

Avsten  G.  Fox  for  appellant. 

H,  H.  Hustia  for  respondent 

Gray,  J.,  reads  for  reversal  of  orders  of  Special  and  Greneral 
Term,  and  for  granting  the  motion. 
All  concur. 
Ordered  accordingly. 


William  H.  Hollistek,  Respondent,  v.  The  Central 
National  Bank  of  Troy,  Appellant 

(Argued  January  16, 1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  March  16,  1889,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict.  , 

Oriii  GamhU  for  appellant. 
N,  Daven/port  for  respondent 

Agree  to  affirm. 

The  following  mem,  being  handed  down  : 

"This  case  was  argued  in  connection  with  the  case  of 
OuderTcirk  v.  Central  National  Bank  of  Troy  *  and  is 
substantially  similar  to  that  case  in  its  facts.  Some  differences 
exist  in  minor  details,  but  none  in  the  material  facts  controlling 
the  decision,  and  the  judgment  should,  therefore,  be  affirmed 
upon  the  authority  of  that  case." 

All  concur.  Gray,  J.,  in  result. 

Judgment  affinned. 

* —  I  ■  I    ■  I ' — • —  — 

*Anie,  p.  263. 
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Theresa  Lynch,  Respondent,  v.  The  First  National  Bank 

OF  Jersey  City,  Appellant. 

(Argued  January  20,  1890 ;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  July  9,  1889,  whicli  reversed  a  judgment  in  favor  of 
defendant  and  granted  a  new  trial. 

Agree  to  affirm.  Order  and  judgment  absolute  ordered 
on  stipulation,  with  costs. 

Hamilton  WaJUs  for  appellant. 

Ahram  Kling  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

AJl  concur,  except  Finch  and  Gray,  JJ.,  dissenting. 

Judgment  accordingly. 


Harriet  Beal,  Appellant,  v.  The  New  York  Central  and 
Hudson  River  Railroad  Company,  Respondent. 

(Argued  January  21,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  July  1,  1886,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury. 

• 

C.  W.  White  for  appellant. 

C,  D,  Prescott  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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The  People  ex  rel.  Patrick  Vaxtohan  et  al.,  Appellants,  v. 
The  Boabd  of  Supervisors  of  Eensselaer  County, 
Respondent. 

(Argued  January  21,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  February  8,  1889,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  an  order  dismissing  the  proceeding 
on  trial  at  Circuit. 

James  Lansing  for  appellants. 

a.  A,  Pannenter  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  Ruoer  Ch.  J.,  not  voting. 

Judgment  affirmed. 


Mary  Costello,  Respondent,  v.  The  Second  Avenue 
Railroad  Company,  Appellant 

(Argued  January  24, 1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the 
Court  of  Common  Pleas  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  May  10,  1 888,  which  affirmed  a 
judgment  in  favor  of  plaintiff  entered  upon  a  verdict  and 
affirmed  an  order  denying  a  motion  for  a  new  trial. 

Waldo  Hutchms^  Jr.^  for  appellant. 

George  Washhoume  Smith  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Thomas  O.  Bullock  et  al.,  Appellants,  v.  A,  W.  Oppmann 

et  al.,  BespoDdents. 

(Argued  January  24,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Tefm  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  23,  1888,  which  afiirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  verdict,  and  affirmed  an  order 
denying  a  motion  for  a  new  trial. 

William  A.  Abbott  for  appellants. 
William  S,  TowrUey  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Li  the  Matter  of  the  Petition  of  John  Newton,  Commissioner 

of  Public  Works. 

(Argued  January  27,  1890;  decided  February  26,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  September  10, 
1889,  which  affirmed  an  order  of  Special  Term  affirming  a 
taxation  of  allowance  for  counsel  fees. 

Nelson  J.  Waterhury  for  appellants. 

David  «/.  Dean  for  respondent. 

Agree  to  dismiss,  on  the  ground  that  the  order  is  discro* 
tionary ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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BiCHABD  G.  Berfobd,  Appellant,  v.  William  L.  "Wetmobb 

et  al.,  Impleaded,  etc.,  Bespondents. 

(Submitted  January  27,  1800;  decided  February  35,  1890.) 

Appeal  from  an  order  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  made  April  19,  1889,  which 
affirmed  an  order  of  Special  Term  vacating  an  order  for  service 
of  summons  without  the  state. 

Roger  M,  Sherma/n  for  appellant. 

Barlow  cfe  Wetmore  for  respondents. 

Agree  to  affirm  ;  no  opmion. 
All  concur. 
Order  affirmed. 


Joseph  Taylob,  Appellant,  v,  Chables  Hall,  Bespondent. 

(Argued  January  27,  1890;  decided  February  25, 1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November  13, 
1888,  which  reversed  an  order  of  Special  Term  denying  a 
motion  to  set  aside  an  execution  and  granted  said  motion. 

Willam  II.  Gilman  for  appellant. 

D.  C.  Ba/mum  for  respondent 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 


CAUSES  NOT  KEPOKTED  IN  FULL.        639 

TJlbice  Lesseb,  Appellant,  v.  Sabah  A.  Williams, 

Respondent. 

(Submitted  January  27,  1890 ;  decided  February  25,  1800.) 

Appeal  from  order  of  the  General  Term  of  tlie  Supreme 
Court  in  the  first  judicial  department,  made  March  29,  1889 
which  affirmed  an  order  of  Special  Term  changing  the  place  of 
trial. 

M,  A.  Lesser  for  appellant. 

miey  (&  Conway  for  respondent 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


Geoboe  L.  Whitman  et  al.  v.  John  R.  Haines  et  aL 

Benjamin  Knoweb  et  al.  v.  John  R.  Haines  et  al. 

Fbancis  M.  Bacon  et  al.  v.  John  R.  Haines  et  al. 

Julius  Ballin  et  al.  v.  John  R.  Haines  et  al. 

Henby  a.  Gowino  et  al.  v.  John  R.  Haines  et  a\ 

In  the  Matter  of  the  Application  of  Geobge  L.  Whitman 
et  al.  to  Punish  Geobge  W.  Sohaffeb,  Appellant,  as  for 
a  Contempt. 

(Submitted  January  27, 1890;  decided  February  25,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  12, 
1888,  which  affirmed  an  order  of  Special  Term,  punishing  the 
appellant  as  for  a  contempt. 

Sidney  H.  Stuart  for  appellant. 

Henry  Stanton  for  respondents. 

Agree  to  affirm  on  opinion  below  * 
AU  concur. 
Order  affirmed. 
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Thomas  E.   Kane,  Eespondent,  v.  The  City  op  Tbot, 

Appellant 

(Submitted  January  28,  1890;  decided  February  25, 1890.) 

,  Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  17,  1888,  wliich  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict  and  affirmed  an  order  deny- 
ing a  motion  for  a  new  trial. 

H.  A.  Parmeiiter  for  appellant. 

Levi  Stuith  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Daniel  Magee,  Respondent,  v.  The  City  op  Teoy, 

Appellant. 

(Argued  January  28,  1890;  decided  February  26,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  17,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  verdict. 

a,  A.  Parmenter  for  appellant. 

Charles  E.  Patterson  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 
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Adolph  Prochownick  et  al.,  Appellants,  v.   Eugene  S.  Boyd 

et  al.,  RespondentSc 

(Submitted  January  29,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an 
order  made  May  14,  1888,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  a  verdict  and  affirmed  an  order 
denving  a  motion  for  a  new  trial. 

Nathan.  Bljur  for  appellants. 

David  Barnett  for  respondents. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Francis  B.  Thurder  et  al.,  Respondents,  v.  John  Stimmel, 

Appellant. 

(Argued  January  31,  1890;  decided  February  25,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  May  18,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiffs  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brouglit  to  recover  a  surplus  arising  on  sale- 
under  a  chattel  mortgage.  Plaintiffs  claimed  the  balance  as- 
subsequent  incumbrancers-  The  question  litigated  was  simply 
as  to  the  amount  of  defendant's  claim. 

The  court  here  say :  "  The  facts  stated  by  the  judge  clearly 
warrant  his  conclusion  of  law  in  favor  of  the  claim  of  plain- 
tiffs. The  only  question  for  us  is  whether  there  is  any  evi- 
dence in  the  case  upon  which  the  finding  can  be  based ;  a  care- 
ful perusal  of  the  e\ndence  brings  us  to  the  conclusion  that 
there  is." 
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Ahner  C.  Thomas  tor  appellant. 

,    E,  More  for  respondents. 

Peckham,  J.J  reads  weni.  for  aflSrmanee. 
All  concur. 
Judgment  affirmed. 


In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of 
James  Wiley,  as  General  Guardian,  etc. 

Under  the  provisions  of  the  Code  of  Civil  Procedure  {§  2606),  conferring 
upon  the  Surrogate's  Court  jurisdiction  on  death  of  a  guardian,  execu- 
tor or  administrator,  to  require  his  executor  or  administrator  to  account 
for  and  deliver  over  the  trust  estate  the  same  as  it  would  have  against 
the  decedent,  if  his  letters  had  been  revoked  in  his  life-time,  his  rep- 
resentative, as  soon  as  appoint^,  stands  in  his  place  for  the  purpose  of 
:8uch  accounting  and  delivery,  and  the  application  therefor  may  be 
made  immediately  upon  such  appointment. 

(Argued  February  24,  1890;  decided  March  4,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  2, 1889, 
which  aflirmed  an  order  of  the  surrogate  directing  an  account- 
ing by  the  administratrix  of  James  Wiley,  deceased,  of  the 
trust  estate  in  his  hands  at  the  time  of  his  decease,  as  general 
guardian  of  Emily  L.  Middleton. 

The  following  is  the  mem.  of  opinion : 

"  The  case  of  In  re  Accouriting  of  Clark  as  Executor  of 
Fithian  has  just  been  decided  by  this  court,  and  not  yet 
reported.* 

"In  tliat  case  Clark,  the  executor  of  Fithian,  died,  and 
Clark's  executrix  had  been  appointed  but  the  day  before  the 
filing  of  the  petition  of  Mrs.  Fithian  to  compel  such  executrix 
to  show  cause  why  the  account  of  Clark  as  the  executor  of 
Fithian  should  not  be  rendered  and  settled. 

"  We  held  that  the  section  (2606)  of  the  Code  gave  the  sur- 
rogate jurisdiction  upon  the  death  of  an  executor  to  require 

*Anie,  p.  427. 
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his  executor  or  administrator  to  account  for  and  deliver  over 
the  trust  estate  precisely  as  if  the  letters  of  the  deceased 
executor  had  been  revoked  in  his  life-time,  and  he  had  been 
called  upon  to  deliver  up  the  assets,  and  that  his  representative 
stood  in  his  place  for  the  purpose  of  such  accounting  and 
delivery. 

"  While  the  question  of  the  precise  time,  within  which  such 
accounting  could  be  demanded,  was  not  raised  in  that  case,  yet 
we  are  of  the  opinion  that  the  tnie  construction  of  the  section 
permits  the  application  to  be  made  immediately  upon  the 
appointment  of  the  executor  of  the  guardian  or  administra- 
tor, etc. 

"  This  leads  to  an  aflBrmance  of  the  order." 

William  Ji  Lynch  for  appellant. 
Edward  C,  Perkins  for  respondent. 

Per  curiam,  opinion  for  affirmance. 
All  concur  except  Gray,  J.,  not  sitting. 
Order  affirmed. 


William  P.  Pickett,  as  Assignee,  etc.,  Appellant,  v.  Ada  F. 

M,  GoLLNER,  Respondent. 

(Argued  February  24,  1890;    decided  March  4,  1890.) 

Motion  to  dismiss  appeal  from  judgment  of  the  General 
Term  of  the  City  Court  of  Brooklyn,  entered  upon  an  order 
made  November  1,  1889,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court  on  trial 
without  a  jury.  The  motion  was  based  on  the  ground  that 
the  amount  in  controversy  was  less  than  $500. 

Herman  F,  Koejppe  for  motion. 

Alfred  B.  Page  opposed. 

Agree  to  grant  motion  ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Edgar  C.  Davis,  Respondent,  v.   The  Rome,  Watertown 
AND  Ogdensburg  Railroad  Company,  Appellant. 

Byron  II.  Garland,  Respondent,  v.  The  Same,  Appellant 

Elisha  Garrison,  Respondent,  v.  The  Same,  Appellant. 

(Argued  Febraary  24,  1890;  decided  March  11,  1890.) 

Appeal  from  orders  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  May  10,  1889, 
which  affirmed  orders  of  Special  Term  requiring  defendant 
in  each  case  to  furnish  the  plaintiff  a  bill  of  particulars  of  a 
counter-claim. 

Charles  J.  Babbitt  for  appellant. 

StanSj  Gannon  and  Petit  for  respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


RoLLiN  Tracey,  Respondent,  v,  Matthew  Byrnes,  Appellant 

(Argued  February  24,  1890;  decided  March  11,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Court  of 
Common  Pleas  for  the  city  and  county  of  New  York, 
made  November  4,  1889,  which  affirmed  an  order  of  Special 
Term  requirfng  plaintiff  to  serve  upon  defendant  a  bill  of 
particulars. 

Samuel  J.  Crooks  for  appellant. 

W.  O.  Campbell  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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First  National  Bank  of  Marietta,  Pa.,  Respondent,  v. 
The  Bushwick  Chemical  Works,  Appellant. 

(Submitted  February  24,  1890;  decided  3Iarch  11,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  July  16,  1889, 
which  affirmed  an  order  of  Special  Term  denying  a  motion 
to  vacate  an  attachment. 

JSdward  B.  Whitney  for  appellant. 

C,  Bainhridge  Smith  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


AuousTA  G.  Genet,  Respondent,  v.  The  President,  Man- 
agers AND  Company  of  the  Delaware  and  Hudson  Canal 
Company,  Appellant. 

(Argued  February  24,  1890;  decided  March  11,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  2, 1889, 
which  denied  a  motion  to  dismiss  an  appeal  by  plaintiff  from 
a  judgment  partly  in  her  favor  entered  upon  the  report  of  a 
referee, 

Frank  E,  Smith  for  appellant. 

George  C,  Genet  for  respondent. 

Agree  to  affirm  ;  no  opinion. 

AU  concur  except  Peckham,  J.,  not  sitting. 

Order  affirmed. 
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In  the  Matter  of  the  Application  of  William  Vanamee,  ae 

Receiver,  etc. 

(Submitted  February  24,  1890;  decided  March  11,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  December  20, 
1889,  which  reversed  an  order  of  Special  Term  denying  the 
application  of  William  Vanamee,  as  receiver  of  the  Warwick 
Machine  Company,  for  a  warrant  to  examine  William  T.  Baird. 

Alfred  Ely  for  appellant. 

WiUard  N.  BaylU  for  respondent. 

Agree  to  affirm,  on  the  ground  that  the  attorney-general 
should  have  had  notice  of  the  application  ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Charles  W.  Doherty  et  al..  Respondents,  v,  George  W. 

Matsell,  Jr.,  et  al.,  Appellants. 

Possession  of  land  is  always  presumed  to  be  in  subordination  to  the  true 
title,  and  one  who  claims  to  have  acquired  title  by  adverse  possession 
must  show  that  he  or  his  predecessors  in  interest  held  the  land  in  hostility 
to  the  true  owner  claiming  the  title  thereto. 

(Argued  March  7,  1890;  decided  Marirfi  11,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Superior 
Court  of  the  city  of  New  York,  entered  upon  an  order  made 
June  20,  1888,  which  affirmed  a  judgment  in  favor  of  plain- 
tiffs entered  upon  a  decision  of  the  court  on  trial  without  a 

This  was  an  action  to  recover  possession  of  certain  real  estate 
in  New  York  city  commenced  in  October,  1883.  It  appeared 
that  on  September  25,  184:8,  in  pursuance  of  a  sale  for  unpaid 
taxes,  a  lease  of  said  land,  which  was  subsequently  held  to  be 
void,  was  executed  by  the  city  to  one  Matsell  for  a  term  of 
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twenty-five  yeare,  which  recited  that  the  lessee  was  entitled 
to  hold  the  land  against  the  owner  or  owners  and  aP*  claiming 
under  him  until  the  expiration  of  his  tenn,  and  that  he  could 
remove  all  buildings  erected  by  him  on  said  land.  Matsell 
took  possession  of  the  land  and  erected  buildings  which  he 
occupied  until  February  28,  1857,  when  he  executed  a  quit- 
claim deed  thereof  to  one  Mickle,  and  at  the  same  time  assigned 
to  him  the  tax  lease.  Mickle  occupied  the  land  and  received 
the  rents  until  in  1858,  when  Mat«ell  again  resumed  possession 
without,  so  far  as  appeared,  any  reconveyance  or  reassignment 
of  the  lease,  and  he  continued  to  occupy  the  land  and  receive 
the  rents  until  November  1,  1864,  when  he  conveyed  by  a 
quit-claim  deed  to  his  son,  one  of  the  defendants,  who  has 
since  occupied  and  possessed  the  premises.  On  April  30, 1883, 
the  owner,  for  whose  failure  to  pay  taxes  the  sale  was  made^ 
conveyed  said  land  to  Charles  Jones,  for  whose  benefit  this 
action  was  brought.  There  was  no  evidence  that  Mickle  or 
Matsell,  prior  to  November  1,  1864,  claimed  any  title  to  the 
land  except  under  the  lease,  or  did  any  act  inconsistent  with  a 
claim  of  right  under  the  lease.  Defendant  set  up  a  title  by 
adverse  possession. 

The  court  say :  "  It  is  undoubtedly  true  that  for  irregularities 
in  the  imposition  of  the  taxes  and  in  the  proceedings  leading 
to  the  tax  sale  the  lease  was  void.  But  Matsell  entered  under 
the  lease,  and  his  right  to  hold  under  it  does  not  appear  ever 
to  have  been  disputed.  While  under  such  a  lease  he  was  not 
estopped  from  disputing  the  title  of  the  real  owners,  and  while 
during  the  term  he  could  have  originated  an  adverse  posses- 
sion, yet  he  did  not  do  so ;  and  the  lease  although  void  was 
competent  and  persuasive  evidence  tliat  he  entered  into  and 
lield  possession  of  the  land  under  the  lease,  and  that  he  claimed 
no  other  title  thereto.  In  order  to  establish  title  bv  adverse 
possession,  it  was  incumbent  upon  the  defendants  to  show  that 
they  and  their  grantors  held  the  land  adversely  and  in  hostility 
to  the  true  owner,  claiming  the  entire  title  thereto.  (II(yyt  v» 
DiUoii^  19  Barb.  644;  St.  Vincent  Orphan  Asylurfi  v.  Citif 
of  Troy,  76  N.  Y.  108 ;  Gross  v.  Welwood,  90  id.  638  ;  Sa7id^ 
V.  IhujKes^  53  id.  287.) 
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"  Possession  of  land  is  always  presumed  to  be  in  subordina- 
tion to  the  true  title,  and  one  who  claims  that  it  is  in  hostility 
to  such  title  must  give  evidence  showing  that  fact  or  from  which 
the  fact  may  properly  be  inferred. 

"  Here  the  evidence  and  circumstances  were  ample  to  justify 
a  finding  that  Matsell,  Sr.,  never,  during  the  time  he  possessed 
the  land,  claimed  to  own  anything  more  than  the  estate  which 
the  lease  purported  to  give  him,  and  that  the  land  was  never 
possessed  adversely  and  in  hostility  to  the  true  owners  prior 
to  the  1st  day  of  November,  18f>4.  The  quit  claim  deed  to 
Mickle  wafi  an  appropriate  instrument  for  the  conveyance  of 
Matsell's  interest  in  the  term,  and  tlie  assignment  at  the  same 
time  of  the  lease,  subject  to  the  rents  and  covenants  therein 
contained,  authorizes,  if  it  does  not  absolutely  require,  the 
inference  that  all  that  Matsell  intended  to  convey  was  his 
term  under  the  lease.  The  fact  that  he  resumed  possession  of 
the  premises  in  1858,  without,  so  far  as  it  appears,  any  recon- 
veyance to  him,  certainly  is  not  conclusive  evidence  that  he 
intended  then  to  assert  an  absolute  title  to  the  land ;  but  the 
inference  is  permissible  and  most  probable  that  there  waa 
either  an  undisclosed  reconveyance  to  him  by  Mickle  or  some 
arrangement  between  Mickle  and  him  by  which  he  was  to 
resume  his  former  title.  It  must  be  presumed,  in  the  absence 
of  other  proof,  that  he  occupied  the  premises  then  as  he  did 
before  the  conveyance  to  Mickle,  and  as  Mickle  did.  He 
knew  the  existence  of  the  lease  and  that  he  had  no  right  to 
occupy  the  premises  except  by  virtue  thereof,  and  there  can 
be  no  presumption  that  lie  intended  without  any  title  or  right 
to  acquire  by  simple  possession  the  title  to  tliis  land,  and  thus 
without  a  shadow  of  right  deprive  the  true  owners  thereof. 

*'  If  the  adverse  possession  of  these  premises  commenced 
at  any  time  before  the  expiration  of  the  lease  from  the  city, 
the  evidence  authorized  a  finding  that  it  commenced  not 
earlier  than  the  Ist  day  of  November,  1864,  when  Matsell 
conveyed  to  his  son.  The  defendants  admit  that  at  the  time 
of  the  conveyance  of  the  land  to  Charles  Jones  they  claimed 
the  adverse  possession  under  that  title,  and,  therefore,  it  was 
proper  that  this  action  should  be  commenced  in  the  name  of 
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tlie  grantors  for  the  benefit  of  their  grantee,  under  section 
1501  of  the  Code. 

'•  The  case  of  Sands  v."  Hughes  (stipra)  is  not  an  authority 
for  the  defendants.  That  case  holds  that  a  lessee  under  such 
a  lease  is  not  estopped  fiom  disputing  the  title  of  the  supposed 
owner  for  whose  default,  in  the  payment  of  the  taxes,  the  land 
was  sold  by  the  city,  and  that,  during  the  term  of  such  a  lease, 
even  if  valid,  an  adverse  possession  may  be  originated  which 
will  ripen  into  a  title  within  twenty  years  after  the  end  of  the 
tef*m ;  and  that  if  the  lease  is  invalid  an  adverse  possession 
may  originate  and  commence  to  run  at  any  time  which  will 
ripen  into  a  title  within  twenty  years  from  tlie  time  it  origi- 
nated. There  the  adverse  possession  under  claim  of  title  was 
found.  But  tlie  difficulty  with  the  case  of  the  defendants 
here  is  that  there  is  no  evidence  requiring  or  finding  that 
Mickle  or  George  W.  Matsell  ever  originated  an  adverse  pos- 
session or  claimed  an  adverse  title  earlier  than  the  1st  of 
November,  1864,  and  the  defendants,  therefore,  failed  at  the 
trial,  as  they  must  fail  here,  on  the  ground  that  they  did  not 
establish  the  adverse  possession  upon  wliich  they  seek  to  base 
their  title.  But  for  the  lease  the  evidence  was  ample  to  show 
the  adverse  possession.  But  the  existence  of  that,  whether 
valid  or  invalid,  and  the  entry  thereunder  characterizes  the 
possession,  and  must  properly  dominate  this  case. 

"  We  are,  therefore,  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs." 

Einanuel  J.  Myers  for  appellants. 

Alex,  Thain  for  respondents. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Judgment  affirmed. 
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The  People  of  the  State  of  New  York,  Respondent,  v. 

John  Pkice,  Appellant. 

(Argued  February  26,  1890;  decided  March  18.  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  6,  1889,  which  affirmed  a  judgment  entered  upon 
a  verdict  convicting  the  defendant  of  grand  larceny. 

Peter  Mitchell  for  appellant 

Hugh  lieilhj  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 


^^Case  2        Elizabeth  Goodyear,  as  Administratrix,  etc.,  Appellant,  v, 

75  AD  886  John  B.  Adams  et  al.,  Impleaded,  etc..  Respondents. 

76  AD  337 

(Argued  February  26,  1890;  decided  March  18,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  April  30,  1889,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  the  report  of  a  referee. 

S,  Ma<ik  Smith  for  appellant. 

S.  C.  Millurd  for  respondents. 

Agree  to  affinn  on  opinion  below. 
All  concur. 
Judgment  affirmed. 
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Louis  Bajus,  Appellant,  v.  The  Syracuse,  Binghamton  and 
New  York  Railroad  Company,  Respondent. 

(Argued  February  27,  1890;  decided  March  18,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an  order 
made  January  19,  1889,  which  affirmed  a  judgment  in  favor 
of  defendant  entered  upon  an  order  nonsuiting  plaintiff  on 
trial. 

W,  R.  Goodelle^  for  appellant. 

Louis  Marshall  for  respondent. 

Agree  to  affinn ;  no  opinion. 

All  concur,   excepting  Ruger,   Ch.   J.,  not  sitting,   and 
Andrews,  J.,  not  voting. 
Judgment  affirmed. 


Edwin  McDonald,  Appellant,  v.  Abram  T.  Van  Horne, 

Committee,  etc..  Respondent. 

(Argued  January  14,  1890;  decided  March  18,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  made  November  9, 
1886,  which  affirmed  an  order  of  the  County  Court  of  Otsego 
county,  punishing  plaintiff  for  contempt  of  court. 

R.  M.  Townsend  for  appellant. 

Jatnes  A,  Lynes  for  respondent. 

Agree  to  affirm ;  no  opinion. 
All  concur. 
Order  affirmed. 
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Chakles  Jansen,   Eespondent,  v.  The   Otto   Stietz   New 
York  Glass  LfirrER  Company,  Appellant. 

(Submitted  February  28,  1890;  decided  March  18,  1890.) 

r 

Appeal  from  judgment  of  the  General  Teim  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  June  19,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiflE  entered  upon  a  verdict,  and  affirmed  an  order  denying 
a  motion  for  a  new  trial. 

Edward  P,  Wilder  for  appellant. 

Rxifus  L.  Scott  for  respondent. 

Agi*ee  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


John  Consalus,  Appellant,  v.  Isaac  McConihe  et  al., 

Respondents. 

(Argued  February  28,  1890;  decided  Mar^h  18,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  July  31,  1888,  which  affirmed  a  judgment  in  favor  of 
the  defendant,  Isaac  McConihe,  entered  upon  the  report  of  a 
referee. 

E.  F,  BulJard'  for  appellant. 

Orin  Oamhell  for  respondent. 

Agree  to  affirm  on  opinion  of  Landon,  J.,  below. 
All  concur. 
Judgment  affirmed. 
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Edoab  E.  Cook,  Respondent,  v.  The  New  York  Centrai 
AND  Hudson  River  Railroad  Company,  Appellant. 

(Argued  March  4,  1890;  decided  March  18,  1890.) 

Appeal  from  judgment  of  the  Geneml  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1888,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict,  and  affirmed 
an  order  denying  a  motion  for  a  new  trial. 

Albert  IL  Harris  for  appellant. 

Safford  E,  North,  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


a    053 
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Robert  Rogers,  Individually,  etc.,  Respondent,  v.  The  New 
York  Life  Insurance  and  Trust  Company,  in  its  own 
behalf  and  as  General  Guardian,  etc..  Impleaded,  etc.^ 
Appellant. 

(Submitted  March  4,  1890;  decided  March  18,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  entered  upon  an  order 
made  May  14,  1888,  which  affirmed  a  judgment  in  favor  of 
plaintiff  entered  upon  a  decision  of  the  court  on  trial  at  Special 
Term. 

R.  E.  Rohinsan  for  appellant. 

A.  IT.  E.  Seeger  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


654 


MEMORANDA  OF 


William  B.  Meekeb  et  al.,  Hespondents.  v,  Abbam  H. 

Dayton,  Appellant. 

(Argued  March  4,  1890;  decided  March  18,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court  of 
Common  Pleas  in  and  for  tlie  city  and  county  of  New  York, 
entered  upon  an  order  made  May  14,  1888,  which  affirmed  a 
judgment  in  favor  of  plaintiffs  entered  upon  the  report  of  a 
referee. 

Alfred  P,  Tf]  Seaman  for  appellant. 

E,  Willard  Moby  for  respondents. 

Agree  to  affinn  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


The  People  ex  rel.  Nathan  B.  Warren  et  al.,  Respondents, 
V.  Edward  Carter  et  al.,  Appellants. 

In  proceedings  under  the  act  of  1880  (Chap.  269,  Laws  of  1880),  to  review 
an  assessment,  where  it  appears  to  the  court  tliat  the  assessors  have 
acted  "  with  gross  negligence,"  costs  may  be  awarded  against  them. 

This  case  presented  the  same  questions  and  wa^  argued  and 
decided  with  People  ex  reL  v.  Carter  {ante,  p.  557). 

The  additional  question  was  presented  here  as  to  the  right 
to  allow  costs  against  defendants.  As  to  this  the  court  say : 
"  The  court  having  found  that  the  assessors  acted  with  gross 
negligence  in  assessing  the  property  at  $50,000  in  1888,  was 
authorized  by  the  statute  (§  6)  to  impose  costs  upon  them," 


119  c  664 
162    160 


Timothy   H.   Teall,   Respondent,  v.  The   Consolidated 
Electric  Light  Company,  Appellant. 

Where  a  trial  court  makes  a  correct  ruling  upon  an  erroneous  theory,  or 
assumption,  no  error  is  committed  authorizing  a  reversal. 

In  an  action  against  a  corporation  upon  an  alleged  contract,  the  making 
of  the  contract  was  expressly  admitted  by  the  answer  and  an  affirm- 
ative defense  set  up.    On  the  trial  the  admission  in  the  pleading  was  not 
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alluded  to,  but  plaintiff  gave  proof  of  the  execution  of  the  contract  by 
one  of  defendant's  officers.  The  court  directed  a  verdict  for  plaintiff. 
Held,  that  although  the  court  might  have  been  ii^  error  in  holding  the 
contract  proved,  plaintiff  had  the  right  to  avail  himself  of  the  admis- 
sion, to  sustain  the  ruling  on  appeal,  even  if  it  was  not  taken  into  con- 
sideration by  the  court  below. 
It  seems  that  if  the  case  had  been  submitted  to  the  jury  upon  the  evidence, 
and  they  had  rendered  a  verdict  for  defendant,  plaintiff,  having  acted 
upon  the  theory  that  the  contract  was  in  issue,  could  not,  upon  appeal 
or  motion  to  set  aside  the  verdict,  have  relied  upon  the  admission. 

(Argued  March  13,  1890;  decided  March  18,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fourth  judicial  department,  entered  upon  an 
order  made  November  13, 1888,  which  affirmed  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  directed  by  the  court. 

The  complaint  in  this  action  alleged  the  making  of  a  con- 
tract by  defendant,  "  through  its  duly  authorized  acting  officer 
and  agent,"  with  plaintiff,  for  the  performance  of  certain 
services  by  the  latter ;  that  he  entered  upon  the  performance 
of  such  duties  and  incurred  therein  certain  expenses.  Plain- 
tiff claimed  to  recover  for  the  service  and  expenses.  The  first 
paragraph  of  the  answer  which  was  verified  admitted  "  that  a 
contract  or  agreement  was  made  between  the  parties  in  form  as 
stated  in  the  complaint,"  but  denied  that  plaintiff  rendered  any 
services  thereunder.  The  second  paragraph  of  the  answer 
denied  that "  the  contract  in  suit "  was  made  through  any  author 
ized  officer  or  agent  of  defendant,  and  avers  that  it  was  "  exe- 
cuted on  the  part  of  this  defendant "  by  an  officer  without 
authority,  and  by  a  mutual  mistake.  There  was  no  direct  denial 
that  such  contract  was  in  some  way,  by  ratification  or  otlier- 
wise,  made.  Defendant  gave  no  evidence  on  the  trial  of  the 
affirmative  defense  set  out  in  the  second  paragraph  of  its 
answer.  Plaintiff's  counsel  did  not,  upon  the  trial,  allude  to 
the  admission  of  the  contract  contained  in  the  answer,  but  gave 
evidence  of  its  actual  execution.  The  trial  court  ordered  a 
verdict  for  plaintiff,  but  did  not  allude  to  the  admission  in  the 
answer. 

The  court  here  say : 

*'  The  plaintiff  had  the  right  to  start  upon  the  trial  with  liis 
contract  distinctly  and  clearly  admitted,  and  it  rested  upon 
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the  defendant  to  prove  the  matters  alleged  in  th<}  Beeond 
portion  of  the  answer  to  avoid  the  binding  obligations  thereof. 
The  trial  jndge,  therefore,  committed  no  error  in  holding  that 
the  contract  was  conclusively  established. 

"  It  is  tnie  that  at  the  trial  the  plaintiffs  counsel  did  not,  so 
far  as  appears  in  the  record,  allude  to  the  admission  of  the 
contract  contained  in  the  answer,  and  that  he  gave  evidence 
of  the  actual  execution  of  the  contract,  and  when  the  trial 
judge  ordered  a  verdict  for  the  plaintiif  it  does  not  appear 
that  he  took  any  notice  of  the  admission  in  the  answer,  and 
he  may  liave  acted  entirely  upon  the  evidence.  But  in  hold- 
ing that  the  contract  was  established,  even  if  he  did  not  take 
into  account  the  admission  in  the  answer,  but  made  a  right 
ruling  upon  an  erroneous  theory,  or  upon  an  erroneous  assump- 
tion, he  committed  no  error  for  which  his  decision  could  be 
reversed.  If,  however,  the  case  had  been  submitted  to  the 
jury  upon  the  evidence  and  they  had  rendered  a  verdict  for 
the  defendant,  it  is  quite  probable  that  the  plaintiff  could  not 
upon  appeal,  or  upon  a  motion  to  set  aside  the  verdict,  have 
relied  upon  the  admission  in  the  answer  which  was  not  called 
to  the  attention  of  the  court  or  the  opposite  party  at  the  trial. 
In  such  a  case,  if  the  plaintiff  at  the  trial  acted  upon  the 
theory,  and  permitted  the  defendant  and  the  court  to  act 
upon  the  theory,  that  the  contract  was  in  issue,  he  would  not 
be  permitted  to  change  his  position  after  verdict.  But  here 
this  court  is  asked  to  reverse  a  judgment  which  is  absolutely 
right  upon  an  express  admission  made  in  the  answ^er,  and 
wnth  that  admission,  there  certainly  can  be  no  allegation  of 
error. 

''  The  defendant  upon  the  trial,  gave  no  evidence  of  the 
atfirmative  defense  set  out  in  the  second  portion  of  the 
answer.  It  is  undisputed  in  the  evidence  that  the  plaintiff 
entered  upon  the  performance  of  his  contract  and  thereafter 
acted  under  the  direction  of  defendant's  officers,  and  per- 
formed the  very  services  mentioned  in  the  contract,  and  there 
is  no  proof  whatever,  that  he  neglected  or  refused  to  perform 
any  part  of  the  contract,  and  therefore,  there  was  nothing  in 
reference  to  his  performance  for  submission  to  the  jury." 
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CharUa  C.  Bull  for  appellant. 

George  IL  Sears  for  respondent. 

Earl,  J.,  reads  for  affirmance. 
All  concur. 
Jud^iient  affinned. 


Mary  J.  Wilprtck,  as  Executrix,  etc.,  Appellant,  v.  Dewitt 

C.  IIager  et  al.,  Respondents. 

(Argued  March  5,  1890;  decided  March  21,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  entered  upon  an  order 
made  October  21,  1887,  which  affirmed  a  judgment  in  favor 
of  defendants  entered  upon  the  report  of  a  referee. 

J.  W.  Dininny  for  appellant. 

D,  M.  Darrln  for  respondent. 

Agree  to  affirm ;  no  opinion. 

All  concur. 

Judgment  affirmed.  , 


Charles  F.  Kino,  as  Receiver,  etc.,  Appellant,  v,  John  H. 

Walbridoe  et  al..  Respondents. 

(Argued  March  7,  1890;  decided  March  21,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  tlie  Supreme 
Court  in  the  third  judicial  department,  entered  upon  an  order 
made  May  1,  1888,  which  affirmed  a  judgment  in  favor  of 
defendants  entered  upon  a  decision  of  the  court  on  trial  at 
Special  Term. 

Z.  M.  Broioii  for  appellant. 

Edgar  T.  Brackett  for  respondents. 

Agree  to  affinii ;  no  opinion. 
All  concur. 
Judgment  affirmed. 

Sickels — Vol.  LXXI V.        83 
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Benjamin  Fanning,  Respondent,  v.  John  W.  Vrooman  et  al., 

Appellants. 

^Argued  March  7,  1890:  decided  March  21,  1890.) 

Appeal  from  judgment  of  the  General  Terra  of  the  Supreme 
Oourt  in  the  third  judicial  department,  entered  upon  an  order 
made  December  17,  1887,  which  affirmed  a  judgment  in  favor 
of  plaintiff  entered  upon  the  report  of  a  referee. 

<l.  H,  Clute  for  appellants. 

Z.  W.  Baxter  for  respondent 

Agree  to  confirm ;  no  opinion. 
AH  concur. 
Judgment  aflirmed. 


Alfred  Beinhauer,  Respondent,  v.  Aj^ielia  A.  Gleason, 

Impleaded,  etc..  Appellant. 

(Suhmitted  Marcli  7,  1890;  decided  March  21,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  entered  upon  an  order 
made  March  28, 1888,  which  modified,  and  aflirmed  as  modified, 
a  judgment  in  favor  of  plaintiff  and  reversed  the  same  as  to  cer- 
tain of  the  defendants,  entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term,  and  vacated  an  order  staying  proceedings. 

Willuim  Snt])hen  for  appellant. 

Philij)  L.  Wihon  for  respondent. 

Agree  to  affirm  on  opinion  below. 
All  concur. 
Judgment  affirmed. 
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Henbt  Eadman,  Respondent,  v.  Joseph  L.  Habebstbo, 

Appellant 

(Submitted  March  7,  1890;  decided  March  21,  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  depaiiment,  entered  upon  an  order 
made  the  first  Tuesday  of  June,  1888,  which  affirmed  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  verdict. 

George  L.  Kingston  for  appellant. 

Will.  Armstrong  for  respondent. 

Agree  to  affinn  ;  no  opinion. 
All  concur. 
Judgment  affirmed. 


Mary  Beadleston,  Respondent,  v,  John  B.  Alley  et  al., 
Respondents,  The  United  States  Trust  Company  of  New 
York,  Appellant. 

(Argued  March  7,  1890;  decided  March  21,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  second  judicial  department,  made  September  9, 
1889,  which  reversed  an  order  of  Special  Term  setting  aside 
an  order  of  discontinuance. 

Edxoard  ir.  Sheldon  for  appellant. 

Rohert  G,  IngersoU^  IL  M.  Ilei^imn^  0,  IL  LaGrange  for 
respondents. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 
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Eliza  Glenn,  Eespondent,  v,  Louise  C.  Burrows  et  al.,  as 

Executors,  etc.,  Appellants. 

(Argued  March  10,  1890;  decided  March  21,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  fifth  judicial  department,  made  October  1,  1889, 
which  affirmed  an  order  of  Special  Term  confirming  the  report 
of  a  referee. 

John  11.    Wliite  for  appellants. 

Johii  Cunneeri  for  respondent. 

Agree  to  affirm  ;  no  opinion. 
All  concur. 
Order  affirmed. 


Stephen  L.  Bartletf,  Appellant,  i\  Edward  Sutorius, 

Respondent. 

(Argued  March  10,  1890;  decided  March  21,  1890.) 

Appeal  from  order  of  the  General  Term  of  tlie  Supreme 
Court  in  the  first  judicial  department,  made  January  13, 1890, 
which  reversed  an  order  of  Special  Tenn  denying  a  motion  to 
vacate  an  order  of  arrest. 

Robert  E.  Deyo  for  appellant. 

Cha^.  Steioart  Davimn  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 

In  the  Matter  of  the  Application  of  the  Mayor,  Aldermen 
AND  Commonalty  of  the  City  of  New  York,  to  Compel  an 
Accounting  by  Alfred  L.  Simonson  et  al..  Executors,  etc. 

(Argued  March  10,  1890;  decided  March  21,  1890.) 

Appeal  from  an  order  of  the  General  Tenn  of  the  Supreme 
Court  in  the  first  judicial  department,  made  December  2, 1889, 
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which  affirmed  an  order  of  the  surrogate  of  the  county  of 
New  York  dismissing  petition. 

B.  E.  Valentine  for  appellant. 

Edward  Schench  for  respondents. 

Agree  to  affirm  ;  no  opinion. 

All  concur,  except  O'Brien,  J.,  not  sitting. 

Order  affirmed. 


In  the  Matter  of  the  Probate  of  the  Will  of  Rosalie 

Florence,  deceased. 

(Argued  March  10,  1890;  decided  March  21,  1890.) 

Appeal  from  order  of  the  General  Term  of  the  Supreme 
Court  in  the  first  judicial  department,  made  November  7, 
1889,  which  affirmed  an  order  of  the  surrogate  of  the  county 
of  New  York,  denying  a  motion  to  vacate  probate  of  will. 

George  IL  Yeaman  for  appellant. 

CharleH  E,  Miller  for  respondent. 

Agree  to  dismiss  appeal ;  no  opinion. 
All  concur. 
Appeal  dismissed. 


John  J.  Finney,  Respondent,  v,  Peteb  W.  Gallaudet  et  al., 

Appellants. 

(Submitted  March  18,  1890;  decided  March  21.  1890.) 

Appeal  from  judgment  of  the  General  Term  of  the  Court 
of  Common  Pleas  in  and  for  the  city  and  county  of  New  York, 
entered  upon  an  order  made  December  3, 1888,  which  affirmed 
a  judgment  in  favor  of  plaintiff  entered  upon  a  verdict,  and 
affirmed  an  order  den>ang  a  motion  for  a  new  trial. 
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CI  EUiott  Minor  for  appellants. 

Edwin  M.  Felt  for  respondent. 

Per  Curiam  opinion  for  affinnance. 
All  concur. 
Judgment  affirmed. 


John  Peterson,  Appellant,  v.  John  Swan,  Eespondent. 

ALlthough  a  copy  of  the  record  has  been  filed  with  the  clerk  of  this  court, 
on  appeal  to  it,  the  court  below  so  far  retains  jurisdiction  of  the  case 
as  to  enable  it  to  make  such  amendment  as  it  shall  deem  proper,  and 
to  order  the  amendment  to  be  duly  certified  to,  and  filed  with  the  said 
clerk,  and  when  duly  filed,  it  is  to  be  regarded  as  part  of  the  original 
return. 

A  motion,  therefore,  to  remit  for  the  purpose  of  permitting  the  court 
below  to  amend  the  record,  if  it  should  desire  to  do  so,  is  unnecessary 
and  should  be  denied. 

It  seeins  that  when  a  record  shows  that  the  order  or  judgment  of  the 
court  below  appealed  from,  was  by  consent  or  was  not  an  actual  deter- 
mination of  that  court,  an  appeal  to  this  court  may  not  be  heard. 

(Argued  March  4,  1890;  decided  March  21,  1890.) 

Motion  to  remit  return  to  the  court  below  for  amendment. 

The  following  is  the  opinion  in  full : 

"  It  has  been  frequently  held  by  this  court  that  althougli  a 
copy  of  the  record  has  been  filed  with  the  clerk,  pursuant  to 
the  notice  of  appeal,  yet,  the  court  below  so  far  retains  jurisdic- 
tion of  the  case  as  to  enable  it  to  make  such  amendment  to  the 
record  as  it  shall  deem  proper,  and  to  order  tliat  the  amendment 
shall  be  duly  certified  to  us  and  filed  with  our  clerk. 

"  When  thus  filed,  we  regard  it  as  part  of  tlie  original  return 
and  proceed  to  hear  the  case  as  thus  prepared.  Of  course,  if 
the  amendment  be  of  such  nature  as  to  sliow  that  the  record 
as  amended,  was  not  before  the  General  Term,  we  should  not 
hear  it,  as  our  jurisdiction  is  confined  to  a  review  of  the 
decisions  actually  made  by  that  tribunal.  {N,  Y.  Cable  Co.  v. 
Mayor,  etc.,  104  K  Y.  1.) 

"  The  plaintifPs  motion  to  remit  for  the  purpose  of  permit- 
ting the  court  below  to  amend  the  record,  if  it  should  desire 
to  do  so,  is  therefore,  unnecssary  and  must  be  denied. 
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"  The  defendant's  motion  for  judgment  will  be  held  until  the 
first  motion  day  of  the  coming  term,  when  it  may  be  brought 
on  without  further  notice.  What  disposition  beneficial  to  the 
plaintiff  can  be  then  made  of  the  case,  it  is  somewhat  difficult 
to  see.  If  a  record  show  that  the""  order  or  judgment  of  a 
court  below  was  by  consent,  or  was  not  an  actual  determina- 
tion of  such  court,  an  appeal  to  this  court  could  not  be  heard, 
for,  as  already- stated,  we  can  not  review  decisions  of  the 
lower  courts  entered  by  consent  or  taken  merely  ^o  fonnaj 
where  the  record  shows  such  facts." 

Arthur  L.  Andreios  for  motion. 

Ksek  Cowen  opposed. 

Peckham,  J.,  reads  for  denial  of  motion. 
All  concur. 
Motion  denied. 


INDEX. 


ABATEMENT  AND  REVIVAL. 

1.  [t  seenis  an  action  against  a  di- 
rector of  a  corporation  organized 
under  the  General  Manufacturing 
Act  (Chap.  40,  Laws  of  1848)  to 
recover  a  debt  due  from  the  com- 
pany because  of  failure  of  defend- 
ant to  make  and  file  an  annual 
report  as  required  by  the  act  (§  12) 
is  a  penal  action  and  abates  upon 
the  death  of  either  party  before 
verdict.     Carr  v.  Rischer.         117 

2.  But  when  judgment  is  rendered, 
the  original  wrong  is  merged 
therein  and  the  judgment  becomes  \ 
property  with  all  the  attributes 
of  a  jud[graent  in  an  action  cjc  con- 
tra-ctu,  Td. 

S.  The  action,  therefore,  does  not  ab- 
solutely abat«  upon  death  of  the 
defendant  after  judgment.        Id. 

4.  Nor  does  a  reversal  of  the  judg- 
ment by  the  General  Term  strike 
it  out  of  existence  for  every  pur- 
pose ;  although  a  new  trial  may 
not  be  had,  the  judgment  may  be 
restored  on  appeal  to  this  court 
and  the  action  may  be  continued 
for  that  purpose.  Id. 

5.  It  (teems  in  case  the  death  occurs 
after  appeal  to  this  court  from  an 
order  of  the  General  Term  revers- 
ing the  judgment,  and  the  legal 
representatives  of  the  decedent 
are  not  substituted,  this  court 
must  take  action  as  prescribed 
by  the  Code  of  Civil  Procedure 
(§  1298)  where  either  party  dies 
pending  an  appeal.  Id. 

6.  Under  the  provision  of  the  act  of 
1875,  providing  for  the  organiza- 
tion of  certain  business  corpora- 
tions (§  37,  chap.  611,  Laws  of 
1875),  which  makes  the  stockhold- 
ers "in  limited  liability  compan- 
ies" individually  liable  "to  an 
amount  equal  to  the  amount  of 
stock  held  by  them  respectively  " 
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for  all  the  debts  of  the  company, 
until  the  whole  amount  of  capital 
stock  has  been  paid  in  and  a  cer- 
tificate thereof  made  and  recorded, 
the  liability  so  imposed  is  not 
penal,  but  is  in  the  nature  of  a 
contract  obligation,  and  so  it  sur- 
vives the  death  of  a  stockholder, 
and  continues  against  his  personal 
representatives.  The  statutor}'  ob- 
ligation which  the  stockholder  as- 
sumes when  he  becomes  such,  is 
inherent  in,  and  becomes  part  of 
every  contract  made  by  the  cor- 
poration with  the  creditors  prior 
to  the  time  tliat  the  certificate  re- 
quired is  filed.  Cochran  v.  WiecherH, 
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ACCORD  AND  SATISFACTION. 

A  substituted  parol  agreement  fol- 
lowed by  actual  performance, 
whether  "made  and  executed  be- 
fore or  after  breach  of  a  covenant 
in  the  original  contract,  is  a  good 
accord  and  satisfaction  of  the  cov- 
enant. So,  also,  a  new  agreement, 
although  without  performancre,  if 
based  on  a  good  consideration, 
will  be  a  satisfaction  if  accepted 
as  such.     McCreery  v.  Day.  1 


ACCOUNTING. 

Under  the  provisions  of  the  Code  of 
Civil  Procedure  (^  2606),  confer- 
ring upon  the  Surrogate's  Court 
junsdiction  on  death  of  a  gurdian, 
executor  or  administrator,  to  re- 
quire his  executor  or  adminis- 
trator to  account  for  and  deliver 
over  the  trust  estate  the  sjime  as  it 
would  have  against  the  decedent, 
if  his  letters  had  been  revoked  in 
his  life-time,  his  representative,  as 
soon  as  appointed,  stands  in  his 
place  for  the  purpose  of  such  ac- 
counting and  delivery,  and  the  ap- 
plication therefor  may  be  made 
immediately  upon  such  appoint- 
ment.   In  re  Wiley.  643 
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— ^«  to  power  of  surrogate  in  pro- 
ceedings for  an  accminting  by  exemtor 
or  administrator  of  deceased  executcr, 
as  to  tntst  funds. 

See  In  re  Clark.  427 


ADMISSIONS   AND    DECLARA- 
TIONS. 

1.  On  trial  of  an  action  to  set  aside 
an  instrument  on  the  ground  of 
conspiracy  and  fraud,  in  the  ab- 
sence of  any  proof  connecting  a 
person  not  a  party  to  the  action 
with  the  alleged  conspiracjr,  his 
acts  or  declarations  are  imma- 
terial and  inadmissible;  to  make 
them  competent,  prima  fade  evi- 
dence must  first  be  given  of  the 
existence  of  the  conspiracy,  and 
of  the  connection  of  the  person 
whose  acts  and  declarations  are 
sought  to  be  proved.  Rutherford 
V.  Schattman.  604 

2.  Where  the  probate  of  a  will  was 
contested  upon  the  ground  that 
the  instrument  was  fabricated 
after  the  death  of  tlie  testator  by 
O.,  one  of  the  witnesses  thereto, 
and  the  proof  on  the  part  of  the 
contestants  consisted  mainly  of 
acts  and  declarations  of  O.,  who 
had  died  prior  to  the  trial,  tend- 
ing to  show  that  tlie  testator  died 
intestate,  and  that  O.  fabricated 
tlie  instrument,  held,  it  was  com- 
petent to  prove  declarations  of  O., 
during  the  life  of  tlie  testator,  to 
the  enect  that  he  had  made  a  will. 
In  re  Iksdra.  615 


ADVERSE  POSSESSION 

Possession  of  land  is  always  pre- 
sumed to  be  in  subordination  to 
the  true  title,  and  one  who  claims 
to  have  acquired  title  by  adverse 
possession,  must  show  that  he  or 
his  predecessors  in  interest  held 
the  land  in  hostility  to  the  true 
owner  claiming  the  title  thereto. 
Doherty  v.  Matsell.  646 


ALIMONY. 

1.  In  an  action  for  divorce,  brought 
by  the  wife,  a  motion  for  a  tem- 
porary allowance  and  counsel  fee 
was  denied  by  the  Special  Term, 


on  the  ground  that  final  jud^ent 
had  been  rendered  for  plaintiff, 
awarding  her  alimony  and  costs, 
and  that,  although  the  defendant 
had  appealed  therefrom  and  pro- 
cured a  stay,  and  the  wife  had  no 
means  of  support  or  for  defend- 
ing the  appeal,  yet  the  court  was 
without  power  to  grant  the  relief 
desired.  This  order  was  reversed 
by  the  General  Term,  and  the  case 
remitted  to  the  Special  Term  for 
a  decision  on  the  merits.  Held, 
that  the  order  of  the  General 
Term  was  not  final,  and  so  was 
not  appealable  to  this  court. 
McBHde  v.  McBride.  519 

2.  It  seems,  that  power  exists  in 
such  a  case  to  make  the  allowance 
sought  during  the  pendency  of 
the  appeal  from  the  judgment 
and  until  the  final  determination 
of  the  action.  (Code  Civ.  Pro. 
§  1769.)  Id. 

3.  It  seems,  also,  that  the  court  below, 
in  the  exercise  of  its  discretion, 
ma^  and  should  require,  as  a  con- 
dition of  the  allowance,  that  plain- 
tiff stipulate  that  the  sums  allowed 
shall,  in  ca&3  of  an  aflflrmance  of 
the  judgment,  be  applied  by  her 
as  payment  pro  tanto  thereon.   Id. 


AMENDMENT. 

1.  In  an  action  upon  an  alleged  con- 
tract to  pay  a  sum  specified  for 
services  rendered,  the  issue  was  as 
to  the  terms  of  the  contract,  it 
being  conceded  that  if  plaintiff 
was  entitled  to  recover  anything, 
it  w^as  the  amount  claimed,  with 
interest.  The  court  so  charged, 
stating  the  precise  sum  plaintiff 
was  entitled  to,  if  the  jury  found 
a  verdict  in  his  favor.  On  ad- 
journment of  the  court  for  the 
day,  pursuant  to  stipulation  of 
counsel,  the  jury  were  informed 
that  they  might  seal  their  verdict; 
that  they  need  not  return  in  the 
morning  to  deliver  it,  but  could 
deliver  it  to  the  oflScer  in  charge. 
The  sealed  verdict  simply  stated 
that  the  jury  found  for  plaintiff. 
Upon  reading  the  verdict  the  court 
stated  it  was  a  mistrial;  no  order 
setting  aside  the  verdict  was 
entered.  At  the  same  term  a 
motion  was  made  to  amend  the 
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verdict,  on  an  order  to  show  cause, 
granted  three  days  after  the  ver- 
dict, and  on  affidavits  of  the  jury- 
men, to  the  effect  that  they  all 
agreed  upon  a  verdict  for  the  full 
amount  claimed,  but  being  uncer- 
tain as  to  the  exact  amount  stated 
by  the  court,  signed  the  verdict 
supposing  the  amount  would  be 
inserted;  the  court  amended  the 
verdict  by  inserting  the  amount. 
Held,  no  error;  that  the  court  had 
the  power  to  make  the  amendment 
and  in  exercising  its  discretion 
was  guilty  of  no  abuse  thereof. 
Hodgkirm  v.  Mead.  166 

2.  Although  a  copjr  of  the  record 
has  been  filed  with  the  clerk  of 
this  court,  on  appeal  to  it,  the 
court  below  so  far  retains  juris- 
diction of  the  case  as  to  enable  it 
to  make  such  amendment  as  it 
shall  deem  proper,  and  to  order 
the  amendment  to  be  duly  certi- 
fied to,  and  filed  with  the  said  clerk, 
and  when  duly  filed,  it  is  to  be  re- 
garded as  a  part  of  the  original 
return.     Peterson  v.  Swan.        662 

8.  A  motion,  therefore,  to  remit  for 
the  purpose  of  permitting  the 
court  below  to  amend  the  record, 
if  it  should  desire  to  do  so,  is  un- 
necessary and  should  be  denied. 

Id. 

ANNUITIES. 

The  will  of  K.  gave  her  residuary 
estate  to  her  executors  in  trust, 
to  receive  rents,  profits  and  income, 
and  after  paying  therefrom  cer- 
tain specific  annuities,  among 
them  one  of  $500  to  D.,  her 
adopted  son,  for  his  support  dur- 
ing minority,  and  $1,000  there- 
after during  the  life  of  her  hus- 
band, to  apply  the  balance  to  the 
use  of  her  husband  during  his  life. 
After  his  death  to  pay  to  1).  $2,000 
per  annum  during  his  life.  D. 
survived  the  husband,  and  for  a 
number  of  years  after  the  death  of 
the  latter  the  annual  income  was 
insufilcient  to  pay  the  said  annuity 
in  full.  Subsequently  it  exceeded 
that  amount.  Upon  a  settlement 
of  the  accounts  of  the  trustee, 
held,  that,  in  the  absence  of  any 
language  in  the  will  showing  a 
different  intent,  D.  was  entitled  to 
have  the  surplus  applied  in  the 


first  instance  to  the  satisfaction  of 
deficiencies  in  the  annuity  for  the 
years  it  was  not  paid  in  full.  In 
re  GTiauncey.  77 


APPEAL. 

1.  Where,  after  judgment  in  a  penal 
action,  the  defendant  dies,  a  re- 
versal of  the  judgment  of  the  Gen- 
eral Term  strikes  it  out  of  existence 
for  every  purpose;  although  a  new 
trial  may  not  be  had,  the  judgment 
may  be  restored  on  appeal  to  this 
court  and  the  action  may  be  con- 
tinued for  that  purpose.  Carr  v. 
Rucher.  117 

2.  It  seems  in  case  the  death  occurs 
after  apeal  to  this  court  from  an 
order  of  the  General  Term  revers- 
ing the  judgment,  and  the  legal 
representatives  of  the  decedent  are 
not  substituted,  this  court  must 
take  action  as  prescribed  by  the 
Code  of  Civil  Procedure  (S  1298), 
where  either  party  dies  pending  an 
appeal.  Id. 

3.  A  respondent,  in  moving  to  dis- 
miss an  appeal  on  the  ground  that 
the  time  lorappealing  had  expired 
before  service  of  notice  of  appeal, 
stands  upon  a  strict  right  and 
must  show  a  strict  and  technical 
compliance  with  the  statute  on  his 
part  to  entitle  him  to  the  relief 
sought.     Good  V.  Daland.         163 

4.  Where  an  alleged  copy  of  judg- 
ment served  was  a  true  copy  except 
the  attestation  of  the  clerk,  re- 
quired bv  the  Code  of  Civil  Pro- 
cedure (g§  1236,  1237),  which  was 
omitted,  held,  that  the  paper  served 
was  not  a  complete  copy,  and  the 
service  did  not  initiate  the  run- 
ning of  the  time  limited  for  ap- 
pealing. Id. 

5.  Where,  on  motion  to  dismiss  an 
appeal  in  a  case,  in  which  an  inter- 
locutory judgment  had  been  en- 
tered on  a  demurrer,  and  so  to 
authorize  an  appeal,  the  certifi- 
cate of  the  court  below  was  re- 
quired (Code  Civ.  Pro.  §  190, 
subd.  4),  the  appellant  asked  for 
leave  to  apply  to  the  court  below 
for  the  requisite  certificate,  which 
application  was  denied,  held,  that 
this  did  not  preclude  the  appellant 
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from  thereafter  making  such  ap- 
plication without  leave,  and  on 
procuring  the  certificate  from  again 
appealing.  Id. 

6.  The  granting  or  withholding  of 
an  order  of  discovery,  is  a  matter 
within  thf  discretion  of  the  Su- 
preme Court,  and  its  decision, 
based  upon  the  merits  of  the  ap- 

?lication,  is  not  reviewable  here. 
"inlay  \.  Chapinau.  404 

7.  When  an  error  has  been  made  in 
the  form  of  a  judgment,  by  which 
its  scope  has  been  enlarged  or  its 
amount  increased  beyond  that 
plainly  authorized  by  a  venlict, 
referee's  report  or  decision  of  the 
court,  the  judgment  is  not  void 
or  inoperative,  and  no  question  is 
presented  for  the  consideration  of 
the  court  on  appeal;  the  error  is 
an  irregularity  merely,  which  must 
be  corrected,  if  at  all,  by  motion 
in  the  court  of  original  "jurisdic- 
tion, to  be  made  within  one  year 
after  notice  of  the  judgment  or 
filing  of  the  judgment-roll.  (Code 
Civ.  Pro.  §§  724,  1282.)  C.  E. 
Bank  v.  Blye.  414 

8.  In  an  action  for  divorce,  brought 
by  the  wife,  a  motion  for  a  tem- 
porary allowance  and  coun.sel  fee 
was  denied  by  the  Special  Term, 
on  the  ground,  that  final  judgment 
had  been  rendered  for  plaintiff, 
awarding  her  alimony  and  costs, 
and  that,  although  the  defendant 
had  appealed  therefrom  and  pro- 
cured a  stay,  and  the  wife  had  no 
means  of  support  or  for  defending 
the  appeal,  yet  the  court  was  with- 
out power  to  grant  the  relief  de- 
sired. This  order  was  reversed  by 
the  General  Term,  and  the  case 
remitted  to  the  Special  Term  for  a 
decision  on  the  merits.  Held,  that 
the  order  of  the  General  term  was 
not  final,  and  so  was  not  appeal- 
able to  this  court.  McBride  v. 
McBndc.  519 

9.  Tt  seems,  that  power  exists  in  such 
a  case  to  make  the  allowance 
sought  dming  the  pendency  of 
the  appeal  from  the  judgment  and 
until  the  final  determination  of  the 
action.  (Code  Civ.  Pro.  §  1769.)  Id. 

10.  In  an  action  for  specific  per- 
formance of  a  contract    for  the 


sale  of  land,  it  appeared  that  the 
contract  was  executed  by  defend- 
ants F.  and  R.,  in  whom  was  the 
title.  Their  wives  were  also  made 
defendants.  They  all  joined  in 
the  answer,  which  recites,  **  de- 
fendants further  admit  that  they 
did  promise  to  convey  the  saift 
premises  to  the  plaintiff,"  and  the 
only  issue  tendered  therein  or  liti- 
gated was  that  the  contract  in 
suit  was  induced  by  the  fraud- 
ulent representations  of  plaintiff. 
There  was  no  allegation  that  the 
wives  were  not  parties  to  the 
contract,  or  were  not  bound 
thereby.  The  issue  of  fraud 
was  decided  against  defendants, 
and  the  judgment  rec|uired  their 
wives  to  join  with  their  husbands 
in  the  conveyance  direct e<i.  Tlie 
defendants  jointly  excepted  to 
the  findings  of  facts  and  law,  but 
none  of  tlie  exceptions  were  di- 
rected toward  said  provision  of  the 
judgment.  The  General  Term  re- 
versed that  part  of  the  judgment 
on  the  ground  that  the  wives  were 
not  parties  to  the  contract.  H(ld, 
that  as  there  was  no  special  excep- 
tion pointing  out  the  objection, 
the  reversal  by  the  General  Term 
was  error.  Schooiimaker  v.  B/nt- 
nie.  565 

11.  Where  a  reversal  of  a  judgment 
by  the  General  Term  is  upon  the 
law,  not  the  facts,  to  sust4iin  the 
reversal  here,  it  must  appear  that 
some  exception  was  taken  on  the 
trial  raising  a  question  of  law,  and 
that  such  question  was  erroneously 
decided.  Id. 

12.  A  judgment  will  not  be  reversed 
as  to  one  of  several  parties  appel- 
lants, although  to  him  erroneous 
in  law,  upon  a  general  exception 
by  all,  in  the  absence  of  a  special 
exception  pointing  out  the  error 
in  the  particular  case.  Id. 

13.  An  exception  to  a  finding  of  fact 
does  not  reach  an  erroneous  reason 
given  for  it  in  an  opinion  of  the 
court  accompanying  its  decision; 
if  there  is  in  any  view  evidence  to 
sustain  it,  this  court  is  bound  by 
it.    RuVunjhrd  v.  Sciiattman.    6W 

14.  In  the  absence  of  an  exception 
to  a  finding  of  fact  by  a  referee, 
or  of  a  request  to  find  differently. 
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the  finding  is  not  reviewable  here. 
Wf»tv.  faiiTvyl.  620 

15.  The  rulings  of  a  trial  jiulge  will 
be  presumed  to  be  correct  until 
the  contrary  is  shown,  and  an  ob- 
jection thereto  will  not,  as  a 
general  rule,  be  entitled  to  con- 
sideration in  an  appellate  court 
when  no  ground  of  error  is  sug- 
gested; the  court  is  not  required 
to  search  for  grounds  on  which  to 
differ  from  the  court  below.      Id. 

16.  The  allowance  of  costs,  upon  a 
relcR^nce  under  the  statute  of  a 
di^  puted  claim  against  an  estate,  is 
within  the  discretion  of  the  court 
below,  and  is  not  reviewable  here. 
Hauifhtn^t  v.  mtch.  621 

17.  It  seenm,  where  an  appellai  t  in- 
tends to  review,  at  General  Term, 
findings  of  fact  based  upon  con- 
flicting evidence,  in  relation  to 
which  no  exception  lies,  it  must 
appear  by  the  case  that  the  whole 
evidence  is  contained  therein. 
Brat/ton  v.  Sherman.  628 

18.  Where,  however,  an  exception 
is  filed  to  a  finding  of  fact,  as  its 
only  purpose  is  to  bring  up  the 
question  of  law  that  there  is  no 
evidence  tending  to  sustain  the 
finding,  it  is  for  the  respondent  to 
see  that  all  the  evidence  which 
tends  in  any  way  to  support  it,  is 
contained  m  the  case,  and  the 
question  of  law  may  be  reviewed 
here  without  the  statement  in  the 
Ciise  that  it  contains  all  the  evi- 
dence. Id. 

19.  Where,  upon  inspection  of  the 
record  filed  in  this  court,  in  an 
action  tried  by  a  jury,  it  appears 
that  the  case  presents  no  question 
of  law  that  can  be  reviewed,  the 
appeal  will  be  dismissed  on  motion. 
D(tlztn  V.  L.  L  R.  R.  Co.  626 

20.  On  an  appeal  in  an  action  for 
the  foreclosure  of  a  mortgage,  an 
undertaking  against  waste  and  for 
the  value  of  the  use  and  occupa- 
tion of  the  mortgaged  premises 
operates  as  a  stay  of  proceedings, 
without  a  covenant  to  pay  a  de- 
ficiency, and  it  is  optional  with 
the  appellant  which  form  of  un- 
dertakmg  he  will  give.  (Code  Civ. 
Pro.  §1331.)  Werner  v.Tuch.   632 


21.  Where  a  trial  court  makes  a  cor« 
rect  ruling  upon  an  erroneous  the- 
ory, or  assumption,  no  error  is 
committed  authorizing  a  reversal, 
Tcall  V.  C.  E.  L.  Co.  654 

22.  In  an  action  agahist  a  corpora- 
tion upon  an  alleged  contract,  the 
making  of  the  contract  was  ex- 
pressly admitted  bv  the  answer 
and  an  afiirmative  defense  set  up. 
On  the  trial  tlie  admission  in  the 
pleading  was  not  alluded  to,  but 
plaintiff  gave  proof  of  the  execu- 
tion of  the  contract  by  one  of  de- 
fendant's officers.  The  court  di- 
rected a  verdict  for  plaintiff.  JIi  Id, 
that  although  the  court  might  have 
been  in  error  in  holding  the  con- 
tract proved,  plaintiff'  had  the 
ri^ht  to  avail  himself  of  the  ad- 
mission, to  sustain  the  ruling  on 
appeal,  even  if  it  was  not  taken 
into  consideration  by  the  court 
below.  Id, 

23.  It  HceniH  that  if  the  case  had  been 
submitted  to  the  jury  upon  the 
evidence,  and  they  had  rendered 
a  verdict  for  defendant,  plaintiff, 
having  acted  upon  the  theory  that 
the  contract  was  in  issue,  could 
not,  upon  appeal  or  motion  to  set 
aside  the  verdict,  have  relied  upon 
the  admission.  Id. 

24.  Although  a  copy  of  the  record 
has  been  filed  with  the  clerk  of 
this  court,  on  appeal  to  it,  the 
court  below  so  far  retains  juris- 
diction of  the  case  as  to  enable  it 
to  make  such  amendment  as  it 
shall  deem  proper,  and  to  order 
the  amendment  to  be  duly  certified 
to,  and  filed  with  the  said  clerk, 
and  when  dulv  filed,  it  is  to  be 
regarded  as  part  of  the  original 
return.     Peterfson  v.  thcan.        662 

25.  A  motion,  therefore,  to  remit  for 
the  purpose  of  permitting  the 
court  below  to  amend  the  record, 
if  it  should  desire  to  do  so,  is  un- 
necessary and  should  be  denied. 

26.  It  seema  that  when  a  record  shows 
that  the  order  or  judgment  of  the 
court  below  appealed  from,  was  by 
consent  or  was  not  an  actual  deter- 
mination of  that  court,  an  appeal 
to  this  court  may  not  be  heard. 

Id, 
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W7ien  q%ustion  not  raised  on 

tHal  may  not  he  jn^esented  on  appeal, 
See  Vamnm  y.  Hart.  101 


Where  tlve  evidenee,  in  proceed- 


ings against  an  officer  of  the  police  force 
of  New  York  city,  charged  with  ^*  con- 
duct unbecoming  an  officer"  fails  to 
shwc  any  breach  of  discipline  or  con- 
duet  unbecoming  an  office^',  the  case 
pi'csents  a  question  of  law  reviewable  by 
t/ie  General  Term  on  certiorari,  and 
also  reviewable  here. 

See  People  ex  rel.  v.  French.        493 


When  objection  on  trial  insuf- 


ficient  to  raise  question  as  to  compe- 
tency of  evidence. 
See  llauxhnrst  v.  Ritch  (Mem.).  621 


ARBITRATION. 

1.  In  an  action  to  foreclose  a  mechan- 
ic's lien  the  defendant  pleaded  an 
arbitration  and  award.  The  par- 
ticular claims  actually  submitted 
■were  not  included  in  the  record; 
it  simply  appeared  they  were 
claims  growing  out  of  a  contract 
by  which  the  plaintiff  was  to  per- 
form certain  work  and  furnish 
certain  materials  in  the  erection 
of  houses  for  defendants.  The 
agreement  of  submission  stated  it 
embraced  "all  questions  and  dis- 
putes arising  and  to  arise  under 
said  contract,  including  all  claims 
of  either  party  for  damages  for 
non-performance,  delay  or  other- 
wise." The  award  recited  that 
the  arbitrators  had  "heard  the 
proofs  and  allegations  of  the  par- 
ties," and  found  that  plaintiff, 
under  the  contract  and  in  addition 
thereto,  had  performed  work  to  an 
nmount  specified,  and  after  credit- 
ing payments  and  deducting  a 
sum  for  damages  sustained  from 
failure  to  complete  the  work  within 
the  time  specified,  allow^ed  and 
awarded  the  plaintiff  $919.10. 
Held,  that  the  award  was  con- 
clusive as  to  all  causes  of  action 
subsisting  between  the  parties, 
springing  out  of  their  contractual 
relation;  that  it  w^as  incumbent 
upon  plaintiff  to  show,  if  it  de- 
sired to  avoid. its  conclusiveness, 
that  there  were  matters  in  differ- 
ence presented  which  the  arbitra- 
tors   declined    or    neglected    to 


decide;  also,  held,  that  the  court 
properly  refused  to  allow  a  re- 
covery for  the  amount  awarded. 
N.  Y.  L.  dW.  W.  Co.  v.  Schrmder. 

475 

2.  The  submission,  to  abitration  by 
parties,  of  all  matters  in  depute, 
growing  out  of  a  particular  trans- 
action or  contract,  wull  estop  them 
from  thercafter  claiming  that  the 
award  is  not  conclusive  and  does 
not  embrace  a  decision  upon  some 
particular  matters.  Id. 

8.  A  submission  of  disputes  to  arbi- 
trators, governed  by  common-law 
principles  and  rules,  may  be  com- 
petently made,  notwithstanding 
the  provisions  of  the  Code  of  Ci vB 
Procedure  on  that  subject;  and 
the  provision  therein  ($5  2383)  mak- 
ing a  submission  irrevocable  by 
either  party,  after  their  allega- 
tions and  proofs  have  closed  and 
the  matter  has  been  finally  sub- 
mitted, applies  to  such  a  submis- 
sion. Id. 


ASSESSMENT  AND  TAXATION. 

1.  A  decision  denying  an  application 
of  one  party  aggrieved,  to  vacate 
an  assessment  for  a  local  improve- 
ment in  the  city  of  New  York, 
does  not  validate  the  whole  assess- 
ment, or  bind  or  affect  other  par 
ties  aggrieved  by  it.  In  re  Hoxn- 
baum.  24 

2.  In  proceedings  to  vacate  an  assess- 
ment imposea  on  the  petitioner's 
property  in  1872,  on  the  ground 
that  a  portion  of  the  work  was 
done  under  a  contract  entered  into 
without  advertisement  or  oppor- 
tunity for  competition,  it  appeared 
that  in  similar  proccedmgs  by 
another  petitioner  to  vacate  an 
assessment  on  his  property  for  the 
same  improvement,  the  assessment 
was  sustained.  In  the  former  pro- 
ceedings there  w^as  no  proof  that 
the  pnce  for  the  work  was  exces- 
sive or  unfair,  while  in  this  it 
appeared  that  on  the  same  day 
the  contract  in  (question  was  made, 
contracts  for  similar  work,  as  to 
which  competition  was  permitted, 
were  made  at  a  much  less  price. 
At  the  date  of  the  former  decision, 
there  was  no  provision  for  reduc- 
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ing  the  assessment  without  vacat- 
ing it  wholly.  Held,  that  the  doc- 
trine of  stare  dcciids  did  not  make 
the  former  decision  conclusive  in 
this  case.  Id, 

8.  Also,  held,  that  the  act  of  1874 
(chap.  313,  Laws  of  1874)  did  not 
bar  a  reduction  of  the  assessment 
for  the  illegality  complained  of, 
and  that  an  order  making  such  a 
reduction  w«s  proper  Id. 

4.  In  an  action  to  have  certain  taxes 
imposed  upon  real  estate  in  the 
city  of  New  York  in  and  for  the 
year  1882,  adjudged  void  and  can- 
celled, and  to  restrain  their  collec- 
tion, the  following  facts  appeared: 
The  premises  were  purchased  by 
one  D.,  and  were  conveyed  to  him 
individually  prior  to  the  assessment 
and  imposition  of  the  tax;  he  pur- 
chased, however,  for  and  with  the 
moneys  of  plaintiff,  a  Roman 
Catholic  church,  of  which  he  was 
pastor.  It  was  common  for  priests 
of  the  church  to  have  church  prop- 
erty conveyed  to  them  in  this  way. 
Prior  to  said  conveyance,  and  ever 
since,  said  premises  were  and  have 
been  used  exclusively  for  school 
purposes,  under  the  management 
ofD.,  as  pastor  — all  branches  of 
common  school  education  being 
taught.  Plaintiff  was  not  incor- 
porated as  a  religious  body  until  in 
1885,  when  D.  conveyed  the  prem- 
ises to  it.  Tlie  school  has  never 
been  incorporated.  A  judgment 
was  rendered  in  favor  of  plain- 
tiff. Held,  error;  that  said  prem- 
ises were  not  "a  school-house" 
within  the  meaning,  and  were  not 
exempt  under  the  provisions,  of 
the  Revised  Statutes  (1  R.  8., 
888,  §  4);  that  plaintiff  being, 
when  the  tax  was  imposed,  unin- 
corporated, was  not  a  "  religious 
society"  within  the  meaning  of 
the  acts  (Chap.  282,  Laws  of  1852, 
and  §  827,  chap.  410,  Laws  of 
1882)  with  reference  to  exemptions 
from  taxations  in  the  city  of  New 
York,  which  declare  that  the  ex- 
emption of  a  school -house  or  other 
seminary  of  letiming  shall  not 
apply  unless  the  building  is 
"exclusively  the  property  of  a 
religious  society;"  that  the  words 
refer  to  a  society  that  has  been 
incorporated.  Church  of  St. 
Manica  v.  Mayor,  etc,  91 


5.  The  provision  of  the  act  of  1888 
(Chap.  392,  Laws  of  1883),  declar- 
ing that  "All  debts  ami  obliga- 
tions for  the  payment  of  money 
due  or  owing  to  persons  residing 
within  this  state  *  *  ♦  where- 
ever  said  securities  shall  be  held 
shall  be  deemed,  for  the  purpose 
of  taxation,  personal  property 
within  this  state,  and  shall  be 
assessed  as  such  to  the  owner  or 
owners,"  refers  to  debts  or  obli- 
gations which  are  solely  due  or 
owing  to  residents  of  this  state;  it 
does  not  include  as  owners  per- 
sons who  are  trustees  only,  and 
while  under  the  old  law  if  a  trus- 
tee residing  here  has  possession  of 
such  securities  he  may  be  assessed 
for  them  as  a  trustee  in  posses- 
sion, even  if  there  be  other  trustees 
non-residents,  the  resident  trustee 
may  not  be  assessed  for  securities 
not  held  by  him  and  not  within 
this  state,  but  which  are  in  the 
possession  of  one  of  the  non-resi- 
dent trustees.  People  ex  rel.  v. 
Coleman,  137 

6.  Accordingly,  held,  where  two  of 
three  co-trustees  resided  in  this 
state,  and  the  other  resided  in 
another  state,  the  beneficiaries  also 
being  non-residents,  that  an  assess- 
ment of  securites  in  the  hands  of 
the  non-resident  trustee  was  void. 

Id, 

7.  Where  a  county  treasurer,  instead 
of  applying  taxes  assessed  on  the 
property  of  a  railroad  corporation 
in  a  town  to  the  payment  or  re- 
demption of  bonds  of  the  town, 
issued  in  aid  of  the  construction  of 
the  road  of  such  corporation, 'as 
required  by  the  act  of  1869  (Chap. 
907,  Laws  of  1869),  as  amended  m 
1871  (Chap.  283,  Laws  of  1871), 
applied  them  in  payment  of  county 
and  state  taxes,  with  and  as  part 
of,  other  moneys  raised  by  the  town 
for  those  purposes,  held,  that  an 
action,  as  lor  money  had  and  re- 
ceived, was  maintainable  on  behalf 
of  the  town  against  the  county  to 
recover  the  money  so  misappro- 
priated; that  the  liability  included 
as  well  the  portion  of  the  funds  ap- 
plied in  payment  of  the  slate  tax  as 
that  applied  for  other  county  pur- 
poses ;  also,  that  the  action  was 
properly  brought  by  tlie  super- 
visor of    the  town  in    his  name 
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as  its  representative.     Strovgh  v. 
Suprs.  Jeff.  Co.  212 

8.  A  county  treasurer  in  the  pay- 
ment of  state  taxes  to  the  state 
comptroller  acts  as  agent  for  the 
county,  and  pays  on  its  belialf .  Id. 

9.  Under  the  provisions  of  the  char- 
ter of  the  city  of  Brooklyn  (Tit. 
18,  gS  4,  5,  Chap.  863  Liws  of 
1878),  making  it  the  duty  of  the 
common  council  before  ordering 
the  grading  or  paving  of  a  street 
•*  to  lay  out  a  district  of  assess- 
ment," and  to  cause  a  map  to  be 
made,  designating  the  lots  and 
parcels  of  land  to  be  assessed  for 
the  improvement,  and  providing 
that  the  a&sessment  shall  be  con- 
fined to  sjiid  district,  when  a  lot 
outside  of  the  district  is  included 
in  the  assessment  by  mist^ike,  the 
error  is  to  be  regarded  as  a  clerical 
one,  and  so  is  included  in  the 
provision  of  the  charter  (Tit.  10, 
^  10)  making  it  the  duty  of  the 
board  of  assessors  to  rectify  errors 
committed  in  assessments  in  cer- 
tain cases,  and  among  others 
**  when  the  error  is  entirely  cleri- 
cal."    People  ixrcl.  v.  Wilmn.  515 


10.  Mandanms  is  a  proper  remedy 
to  compel  the  performance  of  this 
dutv.  When  an  order  has  been 
macie  granting  the  writ,  the  fact 
that  it  does  not  affirmatively  ap- 
pear that  the  relator,  before  the 
commencement  of  the  proceedings, 
applied  to  the  board  to  correct  the 
mistake,  is  not  a  jurisdictional 
defect,  requiring  the  reversal  of 
the  order.  Id. 

11.  Upon  an  application  for  a  man- 
damus to  compel  the  correction  of 
such  an  assessment,  it  appeared 
that  the  board  of  assessors  in- 
clucied  by  mistake,  in  an  assess- 
ment for  repaving,  a  lot  of  the 
relator  outside  of  the  district  of 
assessment,  and  that  the  collector 
was  proceeding  to  collect  the  same 
by  levying  on  the  relator's  prop- 
erty, ihld,  the  collector  was 
properly  joined  as  a  party  in  the 
proceeding.  Id. 

12.  It  was  claimed  that  no  remedy 
was  open  to  the  relator  for  the 
reason  that  the  assessment  had 
been   confirmed  by  the  common 


council,  and  timt  an  a.sbc£>Mniciit  so 
confirmed  is  declared  by  the  char- 
ter (Tit.  18,  §  36)  to  be  "final  and 
conclusive."  Held,  untenable;  tliat 
this  provision  did  not  apply  to  a 
case  where  the  assessment  isVith- 
out  jurisdiction  and  so  void.     Id. 

13.  Where,  ii;  proceedings  under  the 
act  of  1880  (Chap.  269,  I^ws  of 
1880)  to  reduce  an  assessment  on 
real  estate  for  the  year  1887,  it  ap- 
peared that  in  1885  and  1886.  the 
assessors  had  assessed  the  land  at 
the  same  sum,  that  in  similar  pro- 
ceedings in  each  of  those  years, 
there  had  been  a  judicial  determ- 
ination fixing  the  actual  value, 
and  that  the  prior  assessment  had 
been  reduced  to  the  sum  so  fixed. 
held,  that  in  the  absence  of  evidence 
of  an  increase  of  value  or  of  some 
change  affecting  the  assessable 
value,  the  doctrine  of  rfsadjvdieata 
applied,  and  the  former  adjudica- 
tions were  binding  and  conclusive. 
Piople  ex  rel.  v.  Carter.  557 

14.  After  the  writ  of  certiorari  was 
issued,  the  assessment -roll  having 
been  placed  in  the  hands  of  the 
proper  officer  for  collection,  the 
relators  paid  the  taxes  imposed 
upon  the  propertv,  leaving,  how- 
ever, with  the  officer  a  writing, 
stating  that  the  taxes  were  paid 
under  protest,  for  the  reason  that 
the  assessment  was  excessive,  and 
that  for  the  correction  thereof 
prweedings  were  then  pending. 
Ihld,  that  in  the  absence  of  any 
evidence  as  to  the  circumstanci^s 
under  which  the  payment  was 
made,  the  presumption  was.  that 
the  payment  was  involuntary,  and 
so,  did"  not  estop  the  relators.    Id. 

15.  It  sfewM,  where  one  pays,  under 
protest,  taxes  based  upon  an  as- 
sessment, not  void,  but  simply  ex- 
cessive, and  gives  notice  of  his 
intention  to  n» view  and  correct  the 
same  in  proceedings  then  pending 
for  that  purpose,  and  that  he 
intends  to  reserve,  not  to  waive 
or  abandon,  his  proceedings,  such 
a  payment  may  not  be  set  up  as  a 
bar  to  the  further  prosecution  of 
the  proceedings.  Id. 

16.  In  proceedings  under  the  act  of 
1880  (Chap.  269,  Laws  of  1880),  to 
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review  an  assessment,  where  it 
appears  to  the  oourt  that  the  as- 
sessors have  actod  "with  gross 
negligence,"  costs  may  be  awarded 
against  them.  People  ex  rel.  v. 
Carter.  654 


ASSIGNMENT  (FOR    BENEFIT 
OF  CREDITORS). 

1.  In  on  action  to  foreclose  a  mort- 
gage held  by  plaintiffs,  as  as- 
signees for  the  benefit  of  creditors 
of  the  mortgagees,  defendant  M., 
whd  had  purchased  the  premises 
subject  to  the  mortgage,  sought 
to  set  off  a  claim  against  plaintiff's 
assignors.  It  appeared  that  at  the 
time  of  the  assignment  to  plain- 
tiffs, the  debt  secured  by  the  mort- 
gage was  not  due;  that  the  as- 
signors were  insolvent  and  M. 
endeavored  to  have  his  debt, 
which  was  due,  applied  by  them 
upon  the  mortgage  before  it  was 
assigned.  l^Zef,  that  he  was  equit- 
ably entitled  to  the  set-off;  that  it 
was  not  necessary  that  the  mort- 
gage debt  should  have  been  due, 
as  by  seeking  to  have  the  debt  due 
him  applied  thereon,  M.  had 
treated  It  as  due  and  so  waived  any 
defense  he  might  have  based  upon 
the  fact  that  it  was  not  due;  that 
he  had  a  right  so  to  do  and  to  re- 
ouire  the  set-off.  Bic/iartU  v. 
LaTourette.  54 

2.  The  distinction  between  this  case 
and  one  where  the  debt  owing  by 
the  insolvent  to  the  party  desiring 
to  avail  himself  of  the  set-off  is 
not  due,  pointed  out.  Id. 

3.  A  certificate  of  deposit  issued  by 
the  assignors,  who  were  bankers, 
was  part  of  the  amount  M.  sought 
to  have  offset  against  the  mort- 
gage; this  had  never  been  pre- 
sented and  a  demand  made  for  its 
payment  at  the  banking-house  of 
the  assignors.  Held,  that  a  tech- 
nical demand  was  not  necessary 
in  a  case  like  this,  where  the  set-on 
is  claimed  not  as  matter  of  law, 
but  of  equity;  that  the  claim  of 
set-off  may  be  regarded  as  a  de- 
mand, and  should  have  relation  to 
the  time  the  assignment  to  plain- 
tiffs was  made,  so  far  as  to  give 
form  and  life  to  the  claim  that  t^e 
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debt  of  the  insolvents  was  then 
due.  Id. 

4.  It  also  appeared  that  M.,  after 
the  assignment,  recovered  a  judg* 
ment  against  the  assignors  for  the 
amount  of  his  debt,  whereon  an 
execution  was  returned  unsatis- 
fied. Held,  that  M.  did  not  thereby 
lose  his  right  of  set-off.  IcL 


ATTACHMENT. 

1.  Where  the  aflftdavit,  upon  which 
an  attachment  was  issued,  stated 
that  a  cause  of  action  existed  m 
favor  of  plaintiff  against  defend- 
ant for  an  amount  stated  and  then 
set  forth  the  grounds  of  the  claim, 
to  wit,  an  indebtedness  for  goods 
sold  to  the  amount  specified,  and 
also  stated  that  no  part  had  been 
paid,  but  the  whole  was  due  and 
owing,  ?ield,  that  this  was  a  suf- 
ficient compliance  with  the  provis- 
ion of  the  Code  of  Civil  Procedure 
(§  636)  requiring  a  plaintiff,  on  ap- 
plication for  an  attachment,  to 
show  by  aflldavit  that  he  *'is  en- 
titled to  recover  a  sum  stated 
therein."    BudlY.  Van  Camp.  160 

2.  An  attachment  was  applied  iot 
and  granted,  on  the  ground  that 
the  defendant  had  departed  from 
the  stdte  with  intent  to  defraud 
his  creditors,  which  was  alleged 
by  plaintiff  in  his  afi[ldavit,  on  in- 
formation and  belief;  he  stated 
that  the  sources  of  his  information 
and  the  grounds  of  his  belief 
were  the  amdavits  of  two  persons 
named,  which  he  averred  had  that 
day  been  presented  to  the  judge 
to  whom  the  application  was  made 
and  bj  him  ordered  filed.  Copies 
of  said  afl^davits  were  attached  ; 
these  contained  statements  of  facts 
suflScient  to  show  the  departure 
with  the  intent  alleged.  Held, 
that  the  affidavit  was  sufficient  to 
give  jurisdiction  to  issue  the  at- 
tachment. Td, 


ATTICA  (TOWN  OF). 

1.  An  act  passed  in  1887  (Chap.  205, 
Laws  of  1887),  which  by  its  title 
is  declared  to  be  "An  act  to  legal- 
ize the  acts  and  proceedings  "  of 
the  town  board  of  auditors,  com» 
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missioner  of  highways  and  of  a 
town  meeting  in  tlie  town  of  At- 
tica in  relation  to  the  erection  of  a 
certain  bridge,  whicli  had  been 
erected  under  a  contract  witli  tiie 
highway  commissioner,  after  legal- 
izing said  acts  and  proceedings, 
contains  a  provision  that  it  sliall 
iV>j^  be  considered  as  requiring  the 
town  to  pay  the  contract-price, 
but  empowers  the  contractor  to 
bring  suit  against  the  town  to  re- 
cover a  fair  and  reasonable  com- 
pensation for  the  work  and  ma- 
terial. Held,  the  provision  is 
within  the  scope  of  the  subject  ex- 
pressed in  the  title,  and  so  is  not 
violative  of  the  provisions  of  the 
State  Constitution  (art.  3,  §  16). 
prohibiting  the  passage  of  any 
private  or  local  act  embracing 
more  than  one  subject  and  requir- 
ing that  to  be  expressed  in  the 
title.  W.  I.  B.  Co.  v.  Toicn  of 
Attica.  204 

3.  Also,  Jield,  that  said  act  is  not 
repugnant  to  the  provisions  of  said 
Constitution  (art.  3,.  §  18),  pro- 
hibiting the  passage  of  a  private 
qr  local  bill  providing  for  build- 
ing bridges,  or  the  provision  (art. 
3,  §  18)  requiring  that  in  an  act 
authorizing  taxation  the  purpose 
Qf  tiie  tax  shall  be  stated.        Id. 


AWARD. 

h  In  an  action  to  foreclose  a  me- 
chanic's Jien  the  defendant  pleaded 
an  arbitration  and  award.  The 
particular  claims;  actually  submit- 
ted were  not  included  in  the  rec- 
ord; it  simply  appeared  they  were 
claims  growmg  out  of  a  contract 
by  which  the  plaintiff  was  to  per- 
form certain  work  and  furnish 
certain  materials  in  the  erection  of 
houses  for  defendants.  The  agree- 
ment of  submission  stated  it  em- 
braced "  all  questions  and  disputes 
arising  and  to  arise  under  said  con- 
tract, including  all  claims  of  either 
party  for  damaares  for  non-per- 
formance, delaj  or  otherwise." 
The  award  recited  that  the  arbi- 
trators had  "  heard  tlie  proofs  and 
allegations  of  the  parties."  and 
-  found  that  plaintiff,  under  the 
contract  and  in  addition  thereto, 
had  performed  work  to  an  amount 
specified,  and  after  crediting  pay- 


ments and  doducting  a  sum  for 
damages  sustained  from  failure  to 
complete  the  work  within  the  time 
specitied,  allowed  and  awarded  the 
plaintiff  $919.10.  Held,  that  the 
awafd  wtis  conclusive  as  to  all 
causes  of  action  subsisting  be- 
tween the  parties,  sprin^g  out 
of  their  contractual  relation;  that 
it  was  incumbent  upon  the  plain- 
tiff to  show,  if  it  desired  to  avoid 
its  conclusiveness,  that  there  were 
matters  in  difference  presented 
which  the  arbitrators  declined  or 
neglected  to  decide ;  also,  held, 
that  the  court  properly  refused  to 
allow  a  recovery  for  the  amount 
awarded.  N.  Y.  L.  dW.  W.  Co.  v. 
Sclineider  et  cU.  475 

2.  The  submission  to  arbitration,  by 
parties,  of  all  matters  in  dispute, 
growing  out  of  a  particular  trans- 
action or  contract,  will  estop  them 
from  thereafter  claiming  that  the 
award  is  not  conclusive  and  does 
not  embrace  a  decision  upon  some 
particular  matters.  Id. 

3.  An  award  is  a  complete  bar  to 
the  maintenance  of  any  action 
upon  the  original  right  or  cause; 
for  it  the  award  is  substituted, 
which  is  a  new  right,  with  corre- 
sponding obligations.  Id. 

4.  It  appeared  that  when  the  arbi- 
trators had  made  their  award  the 
parties  were  notified,  but  delivery 
was  withheld  until  payment  of  the 
fees  and  expenses.  No  time  for 
the  delivery  of  the  award  was 
fixed  by  the  submission.  The 
case  showed  that  the  arbitrators 
were  requested  to  make  frequent 
inspections  of  the  work  in  progress 
and  to  give  directions  about  it. 
Held,  tliat  the  authority  to  award 
against  one  or  both  of  the  parties 
the  costs  of  the  arbitration  was  in- 
cident to  the  general  submission, 
and  the  arbitrators  had  a  right  to 
hold  the  award  as  security  wr  the 
payment  of  their  charges  in  the 
absence  of  a  condition  in  the  agree- 
ment of  submission  to  the  con- 
trary. Id. 

5.  In  legal  contemplation  an  award 
takes  effect  when  ready  for  deliv- 
ery and  the  parties  have  been  no- 
tihed  to  that  effect.  Id. 
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BAILMENT. 

1.  A  bailee,  whatever  the  character 
of  the  bailment  maybe,  is,  when  its 
purpose  is  fully  satisfied,  bound, 
upon  request,  to  re-deliver  the 
thing  bailed  to  its  lawful  owner. 
Ouc^rkirk  v.  C.  N.  Bank.  263 

2.  To  justify  a  refusal  to  return  the 
property,  on  the  ground  of  a  loss 
thereof,  the  burden  is  upon  the 
bailee  of  showing  the  exercise  by 
him  of  due  care  according  to  the 
nature  of  the  bailment.  Id. 

8.  It  8eem4i,  such  re-delivery  may  be 
excused  in  the  case  of  a  bailment 
mutually  beneficial  to  the  parties, 
by  proof  that  the  deposit  has  been 
lost  or  destroyed  without  negli- 
gence or  want  of  such  care  on  the 
part  of  a  bailee  as  prudent  men 
under  similar  circumstances  com- 
monly take  of  their  own  goods.   Id. 

4.  It  seems,  also,  that  in  the  case  of  gra- 
tuitous bailments  the  bailee  is  only 
chargeable  with  gross  neglect .    Id. 

5.  In  an  action  to  recover  for  the 
conversion  of  certain  bonds,  it  ap- 
peared that  plaintiff,  a  regular 
customer  of  defendant,  deposited 
the  bonds  with  it  as  collateral  se- 
curity for  discounts.  Discounts 
and  renewals  upon  the  security  of 
such  iSbnds  were  obtained  by  plain- 
tiff, from  time  to  time,  during  a 

{)eriod  of 'four  years.  When  the 
ast  note  so  discounted  was  paid, 
defendant's  cashier,  at  his  own  sug- 
gestion, delivered  to  plaintiff  a 
receipt  signed  by  him  as  cashier, 
acknowledging  the  receipt  of  the 
bonds  as  collateral  and  stating  that 
all  loans  having  been  paid,  the 
bonds  were  retained  for  future 
like  use  or  safe  keeping,  subject 
to  plaintiff's  order.  Defendant 
thereafter,  as  it  had  done  before, 
paid  the  coupons  falling  due  on 
the  bonds  to  plaintiff  until  Octo- 
ber, 1887.  In  February,  1888, 
plaintiff  demanded  a  return  of  the 
boiuls  but  was  informed  that  they 
could  not  be  found;  no  informa- 
tion was  afforded  him  in  respect 
to  the  circumstances  attending 
their  disappearance  or  the  mode 
by  which  they  had  been  removed, 
if  at  all,  from  the  possession  of  the 
bank.     Upon  the  trial  defendant 


gave  evidence  tending  to  show  that 
It  was  its  custom  to  return  securi- 
ties, held  as  odilateral,  to  the 
owner  upon  payment  of  loans ; 
that  while  held  they  were  kept 
with  other  valuable  securities  l^- 
longing  to  defendant  in  a  st^el 
box  inclosed  in  an  iron  safe;  that 
the  safe  and  box  had  combination 
locks,  the  combination  on  the  box 
being  known  to  defendant's  presi- 
dent and  cashier  alone  and  the 
latter  alone  having  the  key.  It 
was  also  proved  that  the  cashier 
had  been  in  defendant's  employ 
for  many  years  and  had  tcme  a 

food  reputation  until  December, 
887,  when  he  was  removed  for  the 
alleged  reason  that  he  was  a  de- 
faulter.    All   of   defendant's  offi- 
cers, except  said  cashier,  testified 
that  they  had  no  knowledge  of  its 
possession  of  the  bonds  or  of  the 
place  where  they  were  kept  after 
the  loans  were  paid,  and  that  they, 
respectively,    had    not  abstracted 
them.    Defendant's  by-laws  pra 
vided  for  the  appointment  by  its 
president,  onie  at   least   in  every 
three  months,  of  a  committee,  con- 
sisting of    two  members  of   the 
board, who  with  the  president  and 
cashier  should   constitute  a  com> 
mittee  of  examination,  and  they 
were  required  to  examine  all  mat- 
ters ''pertaining  to  the  affairs  of 
the   institution      and   report    the 
same.     Examinations    were    only 
made  once  in  six  months  by  three 
examiners  and  were   confined  to 
the  securities  owned  by  defendant 
and  those  it  held  as  collateral  for 
unpaid  loans     The  reports  showed 
no  account  of  such  collaterals  or  of 
special  deposits.     Defendant  was 
accustomed  to  receive  special  de- 
posits from  its  customers  for  safe 
keeping,  which  were  usually  kept 
in  the  vault,  but  were  not  entered 
upon  its  books,  and  no  subsequent 
examination,  inspection  or  report 
in  relation  thereto  was  ever  made 
or  provided    for.     No  other  evi- 
dence was  given  as  to  the  disap- 
pearance of  the  bonds.     Defend- 
ant 3  cashier  was  not  C4illed  as  a 
witness.    Held,  that  defendant  was 
not  a  gratuitous  bailee,  but  the 
bailment  was  one  for  mutual  ben- 
efit, and  it  was  liable,  at  least,  for 
failure  to  exercise   orflinary  and 
reasonable  care  and  diligence  in 
the  custody  of  the  bonds ;  that  it 
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was  within  the  authority  of  the 
cashier  to  make  the  agreement  on 
its  part  to  continue  as  custodian 
of  the  bonds,  for  the  purposes  for 
which  they  had  theretofore  been 
used,  and  the  fact  that  all  the  loans 
were  paid  did  not  change  the  char- 
acter of  its  liability;  that  the  evi- 
dence failed  to  show  th^  exercise 
on  its  part  of  the  requisite  degree 
of  care  and  justified  a  submission 
of  the  case  to  tlie  jury  and  a  ver- 
dict for  plaintiff.  Id. 

6.  In  an  action  to  recover  damages 
for  the  alleged  conversion  of  a 
quantity  of  lumber,  wiiich  had 
been  transferred  to  plaintiff  by  the 
firm  of  G.  &  E.  H.,  it  appeared 
that  said  firm,  having  contracted 
to  build  two  boats  for  defendant, 
ordered  lumber  of  it;  the  order 
specified  kinds  and  quantities,  but 
no  prices;  the  lumber  was  forth- 
with delivered,  accompanied  by  a 
bill,  in  which  the  firm  was  de- 
scribed as  debtors  to  defendant 
for  the  lumber,  and  the  quantity, 
kind  and  price  were  set  forth.  De- 
fendant was  not  required  by  the 
contract  to  furnish  any  lumber, 
nor  were  the  contractors  required 
to  purchase  any  from  it.  it  did 
not  appear  there  were  any  nego- 
tiations between  the  parties  prior 
to  the  delivery  of  the  lumber  as  to 
the  terms  and  conditions  on  which 
the  lumber  was  to  be  furnished. 
Defendant  proved  that  it  kept  on 
'  hand  lumber  for  building  boats, 
including  pieces  specially  shaped, 
which  it  used  for  that  purpose, 
and  also  furnished  to  builders  hav- 
ing contracts  with  it,  but  only  to 
be  used  in  boats  built  for  it,  and 
that  the  value  of  the  lumber  so 
furnished  was  deducted  from  the 
price  of  the  boat  in  which  it  was 
used,  which  custom  was  known  to 
G.  «fc  E.  H.  At  the  close  of  the 
evidence  a  motion  by  defendant's 
counsel  for  a  nonsuit  was  granted. 
Ueld,  error;  that  the  question 
whether  there  was  a  bailment  or  a 
sale  was  for  the  jury.  Cro»by  v. 
Prest.,  etc.,  D.  <fc  H.  C.  Co.       334 


BANKRUPTCY. 

The  fact  that  an  insolvent  debtor, 
after  the  commencement  of  bank- 
ruptcy proceedings  against  him, 


transferred  property,  by  wav  of 
preference,  to  a  creditor,  in  viola- 
tion of  the  provisions  of  the  Bank- 
rupt Act,  IS  not,  under  the  laws 
of  this  state,  any  evidence  of 
fraud.     TaZcott  v.  Harder.        536 


BANKS  AND  BANKING. 

1.  Where  one  bank  has  funds  on  de- 
posit with  another,  the  law  implies 
a  contract  between  them  that  the 
latter  shall  pay  the  amount  stand- 
ing to  the  credit  of  the  former, 
upon  and  according  to  its  drafts 
or  order,  and  a  failure  so  to  pay, 
is  a  breach  of  contract,  for  which 
the  debtor*  bank  is  legally  liable; 
the  remedy  of  the  depositor  is  not 
confined  to  a  suit  for  the  whole 
deposit.  C.  N.  Bank.  v.  /.  <fe  T. 
N.  Bank.  195 

2.  A  forged  indorsement  does  not 
pass  title  to  commercial  paper, 
negotiable  onlv  by  indorsement, 
and  payment  by  the  drawee  of  a 
draft  so  indorsed  although  in  good 
faith,  is,  as  to  the  true  owner,  no 
payment.  Id. 

3.  Plaintiff's  complaint  alleged,  in 
substance,  the  making  and  deliveiy 
by  it  to  W .  &  Co.  of  certain  drafts^ 
which  were  set  forth,  drawn'upon 
defendant,  with  whom  it  had  suf- 
ficient funds  on  deposit  to  pay  the 
drafts,  and  made  payable  to  the 
order  of  W.  &  Co.,  the  indorse- 
ment of  the  drafts  by  the  payees, 
a  presentation  and  demand  for 
payment,  defendant's  refusal  to 
pay  and  protest  for  non-payment, 
and  that,  by  reason  of  the  non-pay- 
ment, plaintiff  was  compelled  to 
pay  the  amount  of  the  drafts  and 
take  them  up.  The  answer  set 
up  simply  payment.  Heldy  that 
while  the  complaint  was  tech- 
nically open  to  criticism,  yet  it 
contained  a  plain  statement  of  the 
facts  from  which,  as  a  legal  con- 
clusion, plaintiff  had  a  right  to  re- 
cover for  a  breach  of  defendant's 
implied  contract  to  pay  out  plain- 
tiff's funds,  and  as  defendant  could 
in  nowise  have  been  misled,  a  re- 
covery for  that  cause  of  action  was 
proper.  Id. 

4.  It  seems  the  averment  that  plain, 
tiff  repaid  the  money  received  for 
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the  drafts  and  took  them  up,  was 
immaterial  to  establish  a  cause  of 
action;  the  repayment  simply 
established  the  amouut  of  dama- 
ges. Id. 

5.  It  appeared  that  W.  &  Co.  pur- 
chased from  plaintiff  the  drafts, 
which,  after  indorsing,  they  de- 
livered to  their  bookkeeper  to  be 
forwarded  to  certain  of  their  cred- 
itors. The  bookkeeper  erased  the 
indorsements,  forged  others  and 
used  the  drafts,  for  his  own  pur- 
poses; they  were  finally  presented 
by  another  bank  to  and  paid  by 
defendant.  After  the  forgeries 
were  discovered,  and  upon  the  re- 
turn of  the  drafts  to  plaintiff,  W. 
&  Co.  demanded  and  obtained 
them,  and  on  presentation,  defend- 
ant refused  payment,  on  the 
CToimd  that  they  had  been  paid. 
Plaintiff  repaid  to  W.  &  Co.  the 
amount  paid  for  them.  Heldy  that 
plaintiff  was  entitled  to  recover 
the  amount  of  the  drafts.  Id. 

=6.  Defendant  offered  to  prove  that 
before  plaintiff  paid  back  to  W. 
&  Co.  the  amount  of  the  dishon- 
ored drafts,  that  firm  had  settled 
with  their  bookkeeper,  and^for  his 
indebtedness  to  them,  including 
the  appropriation  of  the^  drafts, 
had  received  certain  property. 
This  was  objected  to  and  excluded. 
Held,  no  error;  that  this  evidence 
was  not  admissible  under  the  plead- 
ings; also,  if  an  answer  had  been 
allowed,  it  would  not  have  shown 
that  W.  &  Co.  had  been  paid.    Id. 

1.  In  an  action  to  recover  for  the 
conversion  of  certain  bonds,  it  ap- 
peared that  plaintiff,  a  regular  cus- 
tomer of  defendant,  deposited  the 
bonds  with  it  as  collateral  security 
for  discounts.  Discounts  and  re- 
newals upon  the  security  of  such 
bonds  were  obtained  by  plaintiff, 
from  time  to  time,  during  a  period 
of  four  years.  When  the  last  note 
so  discounted  was  paid,  defend- 
ant's cashier,  at  his  own  sugges- 
tion, delivered  to  plaintiff  a  re- 
-ceipt  signed  by  him  as  cashier, 
acknowledging  the  receipt  of 
the  bonds  as  collateral,  ana  stat-, 
Jn^  that  all  loans  having  been 
paid,  the  bonds  were  retained 
ior  future  like  use  or  safe  keeping, 
■subject  to  plaintiff's  order.     De- 


fendant thereafter,  as  it  had  done 
before,  paid  the  coupons  falling 
due  on  the  bonds  to  plaintiff  until 
October,  1887.  In  February,  1888, 
plaintiff  demanded  a  return  of  the 
bonds,  but  was  informed  that  they 
could  not  be  found;  no  informa- 
tion was  afforded  him  in  respect 
to  the  circumstances  attending 
their  disappearance  or  the  mode 
hy  which  they  had  been  removed, 
if  at  all,  from  the  possession  of  the 
bank.  Upon  the  trial  defendant 
gave  evidence  tending  to  show 
that  it  was  its  custom  to  return 
securities,  held  as  collateral,  to  the 
owner  upon  payment  of  loans; 
that  while  held  they  were  kept 
with  other  valuable  securities  be- 
longing to  defendant  in  a  steel  box 
inclosed  in  an  iron  safe;  that  the 
safe  and  box  had  combination 
looks,  the  combination  on  the  box 
being  known  to  defendant's  presi- 
dent and  cashier  alone,  and  the 
latter  alone  having  the  key.  It 
was  also  proved  that  the  cashier 
had  been  in  defendant's  employ 
for  many  years,  and  had  borne  a 
good  reputation  until  December, 
1887,  when  he  was  removed  for  the 
alleged  reason  that  he  was  a  de- 
faulter. All  of  defendant's  offi- 
cers, except  said  cashier,  testified 
that  they  had  no  knowledge  of  its 
possession  of  the  bonds  or  of  the 
place  where  they  were  kept 
after  the  loans  were  paid,  and 
that  they,  respectively,  had  not 
abstracted  them.  Defendant's  by- 
laws provided  for  the  appoint- 
ment by  its  president  once  at 
least  in  every  three  months  of 
a  committee,  consisting  of  two 
members  of  the  board,  who,  with 
the  president  and  cashier,  should 
constitute  a  committee  of  examina- 
tion, and  they  were  required  to 
examine  all  matters  "pertaining 
to  the  affairs  of  the  instititution, 
and  report  the  same.  Examina- 
tions were  only  made  once  in  six 
months  by  three  examiners,  and 
were  confined  to  the  securities 
owned  by  defendant  and  those  it 
held  as  collateral  for  unpaid  loans. 
The  reports  showed  no  account  of 
such  collaterals  or  of  special  de- 
posits. Defendant  was  accustomed 
to  receive  special  deposits  from  its 
customers  for  safe  keeping,  which 
were  usually  kept  in  the  vault, 
but   were  not    entered   upon  its 
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books,  and  no  subsequent  exam- 
ination, inspection  or  report  in 
relation  thereto  was  ever  made  or 
provided  for.  No  other  evidence 
was  given  as  to  the  disappear- 
ance of  the  bonds.  Defendant's 
cashier  was  not  called  as  a  witness. 
Held,  that  defendant  was  not  a 
gratuitous  bailee,  but  the  bailment 
was  one  for  mutual  benefit,  and  it 
was  liable,  at  least,  for  failure  to 
exercise  ordinary  and  reasonable 
care  and  diligence  in  the  custody 
of  the  bonds;  that  it  was  within 
the  authority  of  the  cashier  to  make 
the  agreement  on  its  part  to  con- 
tinue as  costodian  of  the  bonds, 
for  the  purposes  for  which  they 
had  theretofore  been  used,  and 
the  fact  that  all  the  loans  were 
paid  did  not  change  the  character 
of  its  liability;  thai  the  evidence 
failed  to  show  the  exercise  on  its 
part  of  the  requisite  degree  of  care 
and  justified  a  submission  of  the 
case  to  the  jury  and  a  verdict  for 
plaintiff.  Ouderkirk  v.  C.  N.  Bank. 

268 


BILLS,  NOTES  AND  CHECKS. 

1.  It  se^ms  that  on  a  purchase  of 
promissory  notes,  appearing  on 
their  face  to  be  valid  and  uncan- 
celled obligations,  but  which  in 
fact  have  been  paid,  or  the  in- 
dorsers  upon  which  have  been 
discharged  to  the  knowledge  of 
the  vendor,  the  vendee,  in  case  he 
purchased  without  notice,  has  a 
cause  of  action  against  the  ven- 
dor, based  upon  an  implied  war- 
ranty that  the  notes  were  what 
thev  appeared  to  be.  Majideville 
V.  Neictan.  10 

2.  Where,  how^ever,  a  party  holding 
certain  notes,  with  other  indebt- 
edness against  the  maker,  and 
holding  certain  claims  as  collateral 
security  therefor,  and  who  had 
made  various  collections  on  the 
collaterals,  sufficient  to  pay  the 
notes,  but  which  had  not  been 
applied  in  pavment  of  any  spe- 
cific items  of  fndebt<?dnes8,  at  the 
instance  of  the  debtor,  and  on  pay- 
ment of  the  balance  due  him, 
assigned  his  claims  and  transferred 
the  notes  with  the  collaterals  to 
another  creditor,  without  any  ex- 
press warranty  tliat  the  notes  were 


valid  outstanding  obligations,  Juld, 
that  no  warranty  could  be  implied. 

Id. 

3.  A  forged  indorsement  does  not 
pass  title  to  commercial  pap)er, 
negotiable  only  by  indorsement, 
and  payment  by  the  drawee  of  a 
draft  so  indorsed,  although  in 
good  faith,  is,  as  to  the  true  owner, 
no  payment.  C.  N.  Bank  v.  /.  <fe 
T.  }i.  Bank.  195 

4.  Plaintiff's  complaint  alleged,  in 
substance,  the  making  and  delivery 
by  it  to  W.  &  Co.  of  certain  drafts, 
which  were  set  forth,  drawn  upon 
the  defendant,  with  whom  it  had 
siifficient  funds  on  deposit  to  pay 
the  drafts,  and  made  payable  to 
the  order  of  W.  &  Co.,  the  indorse- 
ment of  the  drafts  bv  the  payees, 
a  presentation  and  demand  for 
payment,  defendant's  refusal  to 
pay  and  protest  for  non-payment, 
and  that,  by  reason  of  the  non- 
payment, plaintiff  was  compelled 
to  pay  the  amount  of  the  drafts 
and  take  them  up  The  answer 
set  up  simply  payment.  Htld, 
that  while  the  complaint  was  tech- 
nically open  to  criticism,  yet  it 
contained  a  plain  statement  of  the 
facts  from  which,  as  a  legal  con- 
clusion, plaintiff  had  a  right  to 
recover  for  a  breach  of  defendant's 
implied  contract  to  pay  out  plain- 
tiff's funds,  and  as  defendant  could 
in  nowise  have  been  misled,  a  re- 
covery for  that  cause  of  action  was 
proper.  Id, 

5.  It  seems,  the  averment  that  plain- 
tiff repaid  the  money  received  for 
the  drafts  and  took  them  up,  was 
immaterial  to  establish  a  cause  of 
action;  the  repayment  simply  es- 
tablished the  amount  of  damages. 

Id. 

6.  It  appeared  that  W.  &  Co.  pur- 
chased from  plaintiff  the  drafts, 
which,  after  indorsing,  they  de- 
livered to  their  bookkeeper  to  be 
forwarded  to  certain  of  their  cred- 
itors. The  bookkeeper  erased  the 
indorsements,  forged  others  and 
used  the  drafts  for  his  own  pur- 
poses; they  were  finally  presented 
by  another  bank  to  and  paid  by 
defendant.  After  the  forgeries 
were  discovered,  and  upon  the  re- 
turn of  the  drafts  to  tlie  plaintiff, 
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W.  &  Co.  demanded  and  obtained 
them,  and  on  presentation  defend- 
ant refused  payment  on  the  ground 
that  they  had  been  paid.  IMaintiff 
repaid  to  W.  &  Co.  the  amount 
paid  for  them.  Held,  that  plaintiff 
was  entitled  to  recover  the  amount 
of  the  drafts.  Id. 

7.  Defendant  offered  to  prove  that 
before  plaintiff  paid  back  to  W. 
&  Co.  the  amount  of  the  dishon- 
ored drafts,  that  firm  had  settled 
with  their  bookkeeper,  and  for  his 
kidebtedness  to  them,  including 
the  appropriation  of  the  drafts, 
had  received  certain  property. 
This  was  objected  to  and  excluded. 
Held,  no  error;  that  this  evidence 
was  not  admissible  under  the  plead- 
ings; also,  if  an  answer  had  been 
allowed,  it  would  not  have  shown 
that  W.  &  Co.  had  been  paid.  Id. 

8.  An  action  ha v  in  g  been  commenced 
by  certain  taxpayers  of  the  town 
of  S.  in  their  own  behalf  and  that 
of  other  taxpayers,  to  restrain  the 
enforcement  oi  certain  town  bonds, 
and  to  have  the  law  under  which 
they  were  issued  adjudged  uncon- 
stitutional, a  resolution  was  adopted 
at  an  annual  town  meeting  author- 
izing the  supervisor  of  the  town, 
on  consent  of  the  plaintiffs  in  said 
action,  to  assume  control  thereof, 
prosecute  it  to  a  final  determina- 
tion and  pay  all  the  expenses;  and 
for  that  purpose  to  borrow  on  the 
credit  of  the  town  all  sums  of 
money  needed.  The  supervisor, 
acting  in  accordance  with  the  reso- 
lution, borrowed  money  on  the 
credit  of  the  town,  giving  its  notes 
therefor,  which  money  was  used 
for  the  purpose  specified^  In  an 
action  upon  the  notes,  held,  that, 
assuming  the  electors  of  the  town 
had  power  to  authorize  its  super- 
visor to  take  control  of  the  pending 
action,  also,  that  it  might  be 
treated  as  if  commenced  in  the 
name  of  the  town  or  its  supervisor, 
and  that  said  electors  had  power 
to  direct  money  to  be  raised  for 
prosecuting  that  action,  this  action 
was  not  maintainable.  Wells  v. 
Tovm  of  Salina.  280 

9.  Where  the  maker  of  negotiable 
paper  shows  that  it  has  been  ob- 
tained from  him  by  fraud,  a  sub- 
sequent transferee,  must,  before 


he  is  entitled  to  recover  thereon, 
show  that  he  is  a  bona  fide  pur- 
chaser, or  that  he  derived  his 
title  from  such  a  purchaser. 
It  is  not  sufficient  to  show 
simply  that  he  purchased  before 
maturity  and  paid  value,  he  must 
show  that  he  had  no  knowledge 
or  notice  of  the  fraud.  Voslmrgh 
V.  mefendorf.  357 

10.  The  provision  of  the  Code  of  Civil 
Procedure  (§  1778),  declaring  that, 
in  an  action  against  a  corporation 
"  to  recover  damages  for  the  non- 
payment of  a  promissory  note,  or 
other  evidence  of  debt  for  the  ab- 
solute payment  of  money  upon 
demand,  or  at  a  particular  time, 
*  *  *  unless  the  defendant 
serves  with  a  copy  of  his  answer 
or  demurrer,  a  copy  of  an  order 
of  a  judge  directing  that  the 
issues  presented  b^  the  pleadings 
be  tried,  the  plamtiff  ma^  take 
judgment,  as  in  case  of  derault  in 
pleading  at  the  expiration  of 
twenty  days,"  does  not  apply  to 
an  action  wherein  it  is  sought  to 
charge  a  corporation  as  indorser 
of  a  promissory  note;  it  is  to  be 
confined  strictly  to  actions  upon 
instruments  which  admit  on  their 
face  an  existing  debt  payable 
absolutely.  Shorer  v.  T.  T,  d  P. 
Co,  488 


BONA  FIDE  HOLDEl^. 

1.  Where  the  maker  of  negotiable 
paper  sliows  that  it  has  been  ob- 
tained from  him  by  fraud,  a  sub- 
sequent transferee,  must,  before 
he  is  entitled  to  recover  thereon, 
show  that  he  is  a  bona  fide  pur- 
chaser, or  that  he  derivea  his  title 
from  such  a  purchaser.  It  is  not 
sufficient  to  show  simply  that  he 
purchased  before  maturity  and 
paid  value,  he  must  show  that  he 
had  no  knowledge  or  notice  of  the 
fraud.       Votfburgh  v.   Diefeivdorf. 

857 

2.  In  an  action  upon  a  promissory 
note  against  defendant  as  maker, 
it  appeared  that  his  signature 
thereto  was  procured  by  fraud. 
The  note  was  purchased  of  the 
payee  by  R.  before  maturity,  for 
half  its  face  value.  Plaintiff 
claimed    as    purchaser    from    R. 
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Defendant's  evidence  tended  to 
show  that  R.  purchased  with 
moneys  furnished  by  plaintiff,  who 
was  present  at  the  time  of  the 
transfer  and  directed  R.  to  pur- 
chase. R.  testified  that  he  had  no 
knowledge  of  the  fraudulent 
origin  of  the  paper,  or  of  any  facts 
constituting  a  defense.  Neither 
the  plaintiff  nor  the  payee  were 
sworn  as  witnesses.  The  trial 
court  held  that  plaintiff,  as  matter 
of  law,  was  entitled  to  recover 
the  amount  he  paid  for  the  note, 
but  if  anything  beyond  that  was 
claimed,  the  case  was  one  for  the 
iury.  Plaintiff  having  elected  to 
take  a  verdict  for  the  amount  he 

§aid  for  the  note,  a  verdict  was 
irected  accordingly .  Held,  error ; 
that  the  question  as  to  whether 
plaintiff  was  a  bona  fide  purchaser, 
was  one  of  fact  for  the  jury;  as 
was  also  the  question  as  to 
whether  R.  purchased  for  him- 
self or  as  agent;  that  if  in  the 
latter  capacity,  although  he  was 
not  chargeable  with  notice  of  the 
fraud,  this  would  not  shield  plain- 
tiff from  the  legal  consequences 
of  any  notice  he  himself  might 
have  had.  Id, 

BOND. 
See  Undertakinq. 

BROKERS. 

One  S.,  a  rubber  broker,  by  means 
of  false  and  fraudulent  repre- 
sentations that  he  had  effected 
a  sale  of  a  quantity  of  rubber  for 
plaintiff,  obtained  from  him  a  de- 
livery order  for  the  rubber,  then 
on  board  of  a  steamboat,  for  the 
purpose  of  delivery  to  the  alleged 
purchaser.     By    means    of    such 

.  order  S.  obtained  possession  of 
the  rubber,  stored  it  and  took  a 
warehouse  receipt  therefor  in  his 
own  name,  which  he  delivered  to 
defendant  to  secure  an  advance, 
to  be  paid  on  sale  of  the  rubber. 
Defendant  sold,  and  after  deduct- 
ing the  advance,  paid  over  the 
balance  to  8.  In  an  action  to 
recover  possession  of  the  rubber, 
Jield,  that  S.  obtained  possession 
by  a  larceny;  and  so,  that  defend- 
ant acquired  no  title  and  was  liable 
for  a  conversion.  Soltau  v.  Ger- 
dau.  380 


BROOKHAVEN  (TOWN  OF). 

1.  In  an  action  to  recover  damages 
for  the  erection,  and  to  compel 
the  removal,  of  a  wharf  and  bridge 
alleged  to  have  been  unlawfully 
erected  by  defendants  upon  lands 
of  plaintins,  adjoining  and  under 
the  waters  of  Setauket  bay,  in 
the  town  of  Brookhaven,  Long 
Island,  plaintiffs  claimed  title  to 
the  land  above  high-water  mark 
as  descendants  of  F.,  one  of  the 
original  proprietors  of  the  town,  to 
whom  a  lot  Including  the  upland 
adjoining  the  bay  was  alloted. 
It  appeared  that  the  structures  in 
question  extended  above  high- 
water  mark  in  front  of  the  F.  lot. 
Held,  that  in  the  absence  of  any 
evidence  of  a  reservation  by  the 
town  of  land  above  high-water 
mark,  the  presumption  was  that 
plaintiffs'  title  extended  to  that 
mark;  and  so  far  as  said  structures 
extended  above  it,  they  were  en- 
titled to  have  them  removed. 
Boe  V.  Strang.  816 

2.  As  to  the  lands  under  water  plain- 
tiffs claimed  title  under  a  deed 
from  S.  to  B.,  executed  in  1768, 
which  purported  to  convey  *'a 
certain  piece  of  salt  thatch,  the 
bounds  of  which  as  given  included 
the  locus  in  quo.  It  appeared 
that  plaintiffs  and  their  predeces- 
sors m  title,  so  far  bacK  as  the 
memory  of  living  witnesses  ex- 
tended, exercised  acts  of  ownership 
by  cutting  thatch,  leasing'^the  right 
to  cut  to  others,  and  in  one  instance 
brought  suit  against  an  alleged 
trespasser.  It  also  appeared  that, 
prior  to  1693,  the  town  had  con- 
veyed to  a  private  person  the  land 
under  water  in  the  bay  up  to  the 
line  of  and  excepting  that  portion 
included  in  the  deed  to  B.  Held^ 
that  the  evidence  justified  the 
presumption  of  a  grant  of  the 
soil,  and  so  made  out  a  prima 
facie  title  in  the  plaintiffs;  and 
that,  therefore,  a  dismissal  of  the 
complaint  was  error.  Id, 


BROOKLYN  (CITY  OF). 

1 .  Thd  provision  of  the  charter  of  the 
citv  of  Brooklyn  (§  30,  tit.  22,  chap. 
583,  Laws  of  1888)  prohibiting  the 
maintenance  of  an  action  against 
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the  city,  unless  it  shall  appear  by 
the  complaint  that  thirty  days  have 
elapsed  since  the  presentation  of 
the  claim  or  claims  upon  which 
the  action  is  founded  duly  verified 
to  the  comptroller  of  the  city  for 
adjustment,  does  not  apply  to 
claims  arising  ex  delicto.  Ilar- 
rigan  v.  City  of  Brooklyn.  156 

2.  In  an  action  to  recover  damages 
for  the  death  of  D.,  plaintiff's 
intestate,  alleged  to  have  been 
caused  by  drinking  unwholesome 
water  from  a  well,  used  gratuit- 
ously by  the  public,  belonging  to 
defendant,  and  under  its  control,  it 
was  not  claimed  either  that  the 
well  or  pump  was  improperly  con- 
structed or  out  of  repair,  that  the 
water  became  unwholesome  from 
any  defect  in  the  well,  or  from  any 
external  exposure  which  could,  by 
any  reasonable  care,  have  been 
avoided;  that  defendant,  or  any  of 
its  officers,  or  anyone,  did  any- 
thing to  render  the  water  impure; 
that  anything  could  have  been 
done  to  purify  it  or  prevent  its 
impurity,  which  could  only  be  dis- 
covered by  a  careful  chemical 
analysis;  or  that  defendant,  prior 
to  the  death  of  D.,  had  notice 
of  the  unwholesome  character  of 
the  water.  The  well  had  been  ex- 
tensively used  for  years,  and  there 
was  no  proof  that  prior  to  August, 
1882,  the  water  had  caused  any 
injury.  D.  died  August  24,  1882. 
The  plaintiff  was  nonsuited.  Held, 
no  error;  that  while  it  was  the 
duty  of  defendant  to  use  reason- 
able diligence  to  keep  the  well  in 
repair  and  to  guard  against  any 
dilapidation  or  danger  resulting 
from  its  use,  it  was  not  an  insurer 
of  the  quality  of  the  water,  and 
to  authorize  a  recovery  it  was 
necessary  for  plaintiff  to  show 
willful  misconduct  or  culpable 
neglect,  and  this  the  evidence 
failed  to  do.  Danaher  v.  City  of 
Brooklyn.  241 

8.  Under  the  provisions  of  the 
charter  of  the  city  of  Brooklyn 
<Tit.  18,  §§  4,  5,  Chap.  863  Laws 
of  1878),  making  it  the  duty  of  the 
common  council  before  ordering 
the  grading  or  paving  of  a  street 
''to  lay  out  a  district  of  assess- 
ment," and  to  cause  a  map  to 
be   made    designating    the     lots 
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and  parcels  of  land  to  be  assessed 
for  the  improvement,  and  pro- 
viding that  the  assessment  shall 
be  confined  to  said  district, 
when  a  lot  outside  of  the  district 
is  included  in  the  assessment  by 
mistake,  the  error  is  to  be  regarded 
as  a  clerical  one,  and  so  is  included 
in  the  provision  of  the  charter 
(Tit:  10,  §  10)  making  it  the  duty 
of  the  board  of  assessors  to  rectify 
errors  committed  in  assessments 
in  certain  cases  and  among  others 
"when  the  error  is  entirely  cler- 
ical."   People  ex  ret.  v.  Wil«m.  615 

4.  Mandamus  is  a  proper  remedy  to 
compel  the  performance  of  this 
duty.  When  an  order  has  been 
made  granting  the  writ,  the  fact 
that  it  does  not  affirmatively 
appear  that  the  relator,  before 
the  commencement  of  the  pro- 
ceedings, applied  to  the  board  to 
correct  the  mistake,  is  not  a  iuris- 
dictional  defect,  requiring  the  re- 
versal of  the  order.  Id, 

5.  Upon  an  application  for  a  man- 
damus to  compel  the  correction  of 
such  an  assessment,  it  appeared 
that  the  board  of  assessors  in- 
cluded by  mistake,  in  an  assess^ 
ment  for  re-paving,  a  lot  of  the 
relator  outside  of  the  district  of 
assesment,  and  that  the  collector 
was  proceeding  to  collect  the  same 
by  levying  on  the  relator's  prop- 
erty. Held,  the  collector  was 
properly  joined  as  a  party  in  the 
proceeding.  Id. 

6.  It  was  claimed  that  no  remedy 
was  open  to  the  relator  for  the 
reason  that  the  assessment  had 
been  confirmed  by  the  common 
council,  and  that  an  assessment 
so  confirmed  is  declared  by  the 
charter  (Tit.  18,  §  36)  to  be  "final 
and  conclusive."  Held,  untenable; 
that  this  provision  did  not  applj 
to  a  case  where  the  assessment  is 
without  jurisdiction  and  so  void. 

Id, 

BURDEN  OF  PROOF. 

To  justify  a  refusal  on  the  part  of  a 
bailee  to  return  the  property,  on 
the  ground  of  a  loss  thereof,  the 
burden  is  upon  the  bailee  of  show- 
ing the  exercise  by  him  of  due 
care  according  to  the  nature  of  the 

86 


682 


INDEX. 


bailment.       Ouderkirk   v.   C.    JV. 
Bank.  263 


'Burden  is  upon  party  eloiming, 


under  deed  frani  iptfe  to  Jitufband,  to 
t/ufw  cojmderation. 
See  Dean  v,  M.  E,  It  Co.  540 


BUSINESS  CORPORATIONS. 

Under  the  provisions  of  the  act  of 
1875,  providing  for  the  organiza- 
tion of  certain  business  corpora- 
tions (§  37,  chap.  611,  Laws  of 
1875).  wliich  makes  the  stock- 
holders "in  limited  liability  com- 
panies'' individually  liable  "  to  an 
amount  equal  to  the  amount  of 
stock  held  by  them  respectively  " 
for  all  the  debts  of  the  company, 
until  the  whole  amount  of  capital 
stock  has  been  paid  in  and  a  cer- 
tificate thereof  made  and  recorded, 
the  liability'  so  imposed  is  not 
penal,  but  is  in  the  nature  of  a 
contract  obligation,  and  so  it  sur- 
vives the  death  of  a  stockholder, 
and  continues  against  his  personal 
representatives.  The  statutory  ob- 
ligation which  the  stockholder  as- 
sumes when  he  becomes  such,  is 
inherent  in,  and  becomes  part  of 
every  contract  made  by  the  cor- 
poration with  the  creditors  prior  to 
the  time  that  the  certificate  re- 
quired is  filed.  Cochranv.WiecfierH. 
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CASE. 

1.  It  seems,  where  an  appellant  in- 
tends to  review,  at  General  Term, 
findings  of  fact  based  upon  con- 
flicting evidence,  in  relation  to 
which  no  exception  lies,  it  must 
appear  by  the  case  that  the  whole 
evidence  is  contained  therein. 
Bray  ton  v.  Sherman.  623 

2.  "Where,  however,  an  exception  is 
filed  to  a  finding  of  fact,  as  its 
only  purpose  is  to  bring  up  the 
question  of  law  tliat  there  is  no 
evidence  tending  to  siist-ain  the 
finding,  it  is  for  the  respondent  to 
see  that  all  the  evidence  which 
tends  in  any  way  to  support  it,  is 
contained  in  the  case,  and  the 
question  of  law  may  be  reviewed 
here  without  the  statement  in  the 
case  that  it  contains  all  the  evi- 
dence. Id, 


3.  Where,  upon  inspection  of  the 
record  filed  in  this  court,  in  an 
action  tried  by  a  jury,  it  app^irs 
that  the  case  presents  no  question 
of  law  that  can  be  reviewed,  the 
appeal  w^ill  be  dismissed  on  mo- 
tion.    Dalzell  V.  L.  I.  B.  B.  Co. 
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CASES     REVERSED,     DISTIN- 
GUISHED, ETC. 

Bichards  v.  IjiTourette  (53  Hun, 
623),  reversed.  Bichards  v.  La- 
Tourette.  54 

Chariee  v.  Isaacs  (5  Paige,  592),  dis- 
tinguished. Bichards  v.  LaTou- 
rettc.  5S 

Bradley  v.  Angel  (3  N.  Y.  475),  dis- 
tinguished. IHchards  v.  LaTou- 
rette.  58 

Myers  v.  Dans  (22  N.  Y.  492),  dis- 
tinguished. Bichards  v.  LaTon- 
rette.  58 

Martina.  Eunzmuller  (37  N.  Y.  397), 
distinguished.  Bichards  v.  La- 
Tourttte.  58 

Jordan  v.  N.  8.  <fc  L.  Bk.  (74  N.  Y. 
470),  distinguished.  Bichards  v. 
LaTourette.  58 

Munger  v.  A.  C.  K  Bk.  p5  N.  Y. 
580),  distinguished.  Bichards  v. 
Lalburette.  58 

Bichards  v  Village  of  Union  (48  Hun, 
263),  ovenniled.  Bichards  v.  La- 
Tourette. 60 

In  re  Chauncey  (53  H'ln,  134),  re- 
versed.   In  re  Cliauncey.  77 

CaJisamaijor  v.  Pearson  (8  CI.  &  Pin. 
100),  distinguished.  In  re  Chaun- 
cey. 83 

Baker  v.  Baker  (6  H.  L.  Cases,  616), 
distinguished.     In  re  Chauncey, 

85 

Walling  v.  Miller  (108  N.  Y.  173), 
distinguished.     Vamum  y.  Hart. 

108 

People  V.  nagadom  (104  N.  Y.  516), 
distinguished.     Vamum  v.  Hart. 

109 
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People  ex  rel.  v.  Supervisors  (67  N.  Y. 
830),  distinguished.  People  ex  rel. 
V.  8ujyrs.  West.  Co,  130 

Van  Alstyne  v.  Cook  (25  N.  Y.  489), 
distinguished.      Good  v.   Daland. 

156 

Ooelet  V.  Spoffard  (55  N.  Y.  647),  dis- 
tinguished.    Oood  V.  Daland.   156 

Ctopp  V.  i7aifZ^.y  (97  N.  Y.  610),  dis- 
tinguished.    O'jod  V.  Daland.    156 

iftmcA;  V.  City  of  Troy  (83  N.  Y. 
514),  distinguished.  Harrigan  v. 
City  of  Brooklyn.  159 

Seining  V.  City  of  Buffalo  (102  N.  Y. 
809),  distinguished.  Harrigan  v. 
C^Yy  of  Brooklyn.  159 

Dickinson  v.  Mayor,  etc.  (92  N.  Y. 
584),  distinguished.  Harrigan  v. 
OrYy  of  Brooklyn.  159 

Brehm  v.  Mayor,  etc.  (104  N.  Y. 
186),  distinguished.  Harrigan  v. 
{jity  of  Brooklyn.  159 

Jack9on  v.  TTf  Wtawi^w  (2  T.  R.  281), 
distinguished.    Hodgkins  v.  Jt/<fad. 

174 

Jftav.  Fborf/aZ?  (5  Burr,  2661).  dfistin- 
guished.    Hodgkins  v.  jlf<?a^.      174 

Bridges  v.  J5tf.  of  Superrisors  (92 
N.  Y.  574),  distinguished.  Strovgh 
V.  /SMpr/».  /<;/r.  6i>.  217 

Zar^tn  V.  (7iVW7  (48  Hun,  591),  re- 
versed.    Jxirkin  v.  O^Neill.       221 

JAY/w*  V.  ilf/zyor,  f  r<*.  (L.  R.  [10  Q.  B. 
Div.]  124),  distinguished.  Dana- 
Tier  V.  City  of  Brooklyn.  250 

Vosper  V.  Mayor,  etc.  (17  J.  &  S. 
296),  distinguished.  Danaher  v. 
C«7y  of  Brooklyn.  255 

Hoicard  v.  7>ir£r  (11  N.  E.  614).  dis- 
tinguished. DanaJier  v.  6'i7y  of 
Brooklyn.  255 

Jf^Tz^s  V.  3>t^  Haven  (34  Conn.  13), 
distinguished.  DanaJier  v.  C%  of 
Brooklyn.  255 

Nbrristown  v.  3/<?y^r  (67  Penn.  St. 
865),  distinguished.  Danaher  v. 
C%  of  Brooklyn.  255 


iV^yife  Y,  Albany  (11  Wend.  539).  dis- 
tinguished. Danafier  v.  C't7y  of 
Brooklyn.  255 

JVm/M  V.  6%  of  Peoria  (41  lU.  502), 
distinguished.  Danaher  v.  CVfy 
of  Brooklyn.  255 

Shawneetown  ▼.  ifoAm  (82  111.  387), 
distinguished.  Danaher  v.  CVfy  of 
Broomyn,  265 

i2c2f  V.  Jf«ffcy  (6  C.  &  P.  292),  dis- 
tinguished.  Danalier  v.  C«7y  o^ 
Brooklyn,  265 

Ooldsmid  v.  r.  TT.  /.  Co.  (L.  R.  [Eq. 
Cas.]  161),  distinguished.  Dana- 
her v.  City  of  Brooklyn.  265 


CArtrie*  V.  K  L.  Board    (52  L.  J. 

^N.  8.]  554),  distinguished.  Dana- 

T  V.  CV^y  of  Brooklyn.  255 


A^j 


JByotfw  V.  Illius  (27  Conn.  84),  distin- 
guished. Danaher  Y.  City  of  Brook- 
lyn, 255 

Ballard  v.  7b?7i«jM07i  (L.  R.  [29  Ch. 
Div.]  115),  distinguished.  Dana- 
her V.  City  of  Brooklyn.  255 

Miller  v.  Moses  (55  Me.  128),  distin- 
guished.   Martin  y,  Gilbert.     311 

Carpenter  v.  5?/^?;^  (8  M.  &  W.  208), 
distinguished.     Martin  v.  Gilbert. 

314 

i2c«f  V.  Mc  Court  (41  N.  Y.  435),  dis- 
tinguished.      Martin  v.    Gilbert, 

314 

ifcg  V.  -Sfron^  (107  N.  Y.  350),  distin- 
guished.  Boe  V.  Strong.  320 

Mntual  Life  Ins.  Co.  v.  Shipman  (50 
Hun,  578),  reversed.  Jf.  Z.  /n<«. 
Co.  V.  Shipman.  324 

Jfomn  V.  5miYA  (46  N.  Y.  571),  dis- 
tinguished. M.  L.  Ins.  Co.  V. 
Shipman.  33a 

Dalrymple  v.  Hilleiibrand  (62  N.  Y. 
5),  distinguished.  Voniyurgh  v.  2>ttf- 
fendorf.  36ft 

Co?rtn^  V.  Aliman  (71  N.  Y.  435), 
distinguished.  Foa^r^A  v.  Diefen- 
dorf,  86ft 
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Baines  v.  Sttainwn  (4  B.  &  S.  270), 
distinguished.     JSc/ltau  v.  Gerdau. 

394 

Vickers  v.  Hertz  (L.  R.  [2  8.  &  D . 
App.]  118),  distinguished.  Soltau 
V,  Gerdau.  895 

C5?r7i  Exchange  Bank  v.  -B^y«  (54 
Hun,  812),  reversed.  (7.  J&.  Bank 
V.  5^y«.  414 

Donnegan  v.  ^rAarf  (28  J.  &  S.  502). 
reversed.    Donnegan  v.   Erhardt. 

468 

Langlois  v.  5.  <fc  i?.  i?.  5.  Co.  (19 
Barb'  364),  overruled.  Donnegan 
V.  Erhardi.  468 

Pe<>p2«  «;  rel.  v.  French  (110  N,  Y. 
494),  distinguished.  People  ex  rel. 
V.  Frenc?t.  496 

People  ex  rel.  Hogan  v.  French  (119 
N.  Y.  493),  distinguished.  Pe'<g)fe 
e;c  r<?^.  V.  French.  505 

F»7i<<w  V.  TTiTif^w  (31  Hun,  290), 
questioned.    McBride  v.  McBride. 

521 

^afwp  V.  JTaTTip  (59  N.  Y.  212),  distin- 
guished. McBride  V.  McBride.  521 

Erkenlyrach  v.  Erkenbrach  (96  N.  Y. 
456),  distinguished.  McBHde  v. 
McBHde.  521 

7a^  County   Nat.    Bank  v.    Car- 

penter    (49    Hun,   40),     reversed. 

F.  (7.  -y.  ^7jA-  v.  Carpenter.      550 

lfy^a7i^  V.  Smith  (2  Lans.  185),  dis- 
tinguished and  limited.  F.  C.  N. 
Bank  v.   Carpenter.  556 

P^<^/7^6  V.  iST/^wf  (3  Park.  C.  R.  670), 
distinguished.  People  v.  Kemm- 
ler.  585 

Bautledge  et  al.  v.  Worthington  Co. 
(23  J.  &  S.  565),  reversed.  P-a?/^ 
/tfd^€  v.  Worthington  Co.  593 


CAUSES  OF  ACTION. 

1.  /iJ  «?^rw*  that  on  a  purchase  of 
promissory  notes,  appearing  on 
their  face  to  be  valid  and  uncan- 
celled obligations,  but  which  in 
fact  have  been  paid  or  the  in- 
dorsers  upon  which  have  been  dis- 


charged to  the  knowledge  of  the 
vendor,  the  vendee,  in  case  he  pur- 
chased without  notice,  has  a  cause 
of  action  against  the  vendor,  based 
upon  an  implied  warranty  that  the 
notes  were  what  they  appeared  to 
be.    MandetiUe  v.  JSeuton.         10 

2.  Certain  creditors  of  a  corporation, 
whose  claims  against  it  were  valid 
and  past  due,  and  against  which 
there  was  no  defense,  knowing  the 
corporation  to  be  insolvent,  and 
for  the  purpose  of  obtaining  a 
preference  over  other  creditors, 
commenced  action  against  it,  the 
summons  being  served  upon  D., 
one  of  its  directors,  under  an  ar- 
rangement with  him  that  he  would 
not  disclose  the  seivice  to  the 
other  officers ;  he  carried  out  the 
agreement  and  suffered  said  cred- 
itors to  obtain  judgment  by  de- 
fault. The  corporation  had  no 
real  estate  and  its  personal  prop- 
erty was  levied  upon  and  sold 
under  execution  issued  on  said 
judgments.  In  an  action  brought 
by  a  receiver  of  the  corporation, 
appointed  subsequent  to  the  levy, 
to  have  the  judsrments  declarec] 
void  and  set  aside,  held,  that  the 
arrangement  did  not  constitute  an 
assignment  or  transfer;  that  there 
was  no  violation  of  said  statute; 
and  that  the  action  was  not  main- 
tainable.    Vamumv.  Hart.      101 

3.  The  provisions  of  the  charter  of 
the  city  of  Brooklyn  (g  30,  tit.  22, 
chap.  588,  Laws  of  1888)  prohibit- 
ing the  maintenance  of  an  action 
against  the  city,  unless  it  shall  ap- 
pear by  the  complaint  that  thirty 
days  have  elapsed  since  the  presen- 
tation of  the  claim  or  claims  upon 
which  the  action  is  founded  duly 
verified  to  the  comptroller  of  the 
city  for  adjustment,  does  not  ap- 
ply to  claims  arising  ex  delicto. 
Harrigan  v.  City  of  Brooklyn.   156 

A  town  not  liable  for  money 

borrowed  on  its  credit  pumiant  to  rem- 
lution  of  town  meeting  in  absence  of 
statute  authorizing  it. 

See  Wells  v.  Town  of  Salina:     280 

See  Conversion. 
Fraud. 

Fraudulent  CoNVEYAiicEa. 
Money  had  and  Received. 
Trespass. 
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CERTIORARI. 

1.  B  seems,  that  under  the  provi- 
sion of  the  Code  of  Civil  Pro- 
cedure (§  2140)  in  regard  to  the 
questions  to  be  determined  upon 
the  hearing  on  the  return  of  a  cer- 
tiorari, where  that  writ  is  issued 
to  review  the  determination  of  the 
police  commissioners,  the  Supreme 
Court  may  inquire  not  only 
whether  there  w^as  any  competent 
proof  of  all  the  facts  necessary  to 
be  proved,  in  order  to  authorize 
the  making  of  the  determination, 
but  it  must  look  into  the  evidence, 
and  if  it  finds  that  there  is  a  pre- 
ponderance of  evidence  against  the 
determination  of  the  commission- 
ers, it  has  the  same  jurisdiction  to 
reverse  the  determination  it  now^ 
has  to  set  aside  the  verdict  of  a 
jury  as  against  the  weight  of 
evidence,   reaple  ex  rel.  v.  Frencfi. 

502 

2.  Where,  in  proceedings  under  the 
act  of  1880  (Chap.  269,  Laws  of 
1880)  to  reduce  an  assessment  on 
real  estate  for  the  year  1887,  it  ap- 
peared that  in  1885  and  1886,  the 
assessors  had  assessed  the  land  at 
the  same  sum,  that  in  similar  pro- 
ceedings in  each  of  those  years, 
there  had  been  a  judicial  deter- 
mination fixing  the  actual  value, 
and  that  the  prior  assessment  had 
been  reduced  to  the  sum  so  fixed. 
Held,  that  in  the  absence  of  evi- 
dence of  an  increase  of  value  or  of 
some  change  affecting  the  asses- 
able  value,  the  doctrine  of  res  ad- 
jvdicata  applied,  and  the  former 
adjudications  were  binding  and 
conclusive.   People  ex  rd.Y.  Carter. 

557 

8.  After  the  writ  of  certiorari  was 
issued,  the  assessment-roll  having 
been  placed  in  the  hands  of  the 

I)roper  officer  for  collection,  the  re- 
ators  paid  the  taxes  imposed  upon 
the  property,  leaving,  however, 
with  the  officer  a  writing,  stating 
that  the  taxes  were  paid  under 
protest,  for  the  reason  that  the 
assessment  was  excessive  and  that 
for  the  correction  thereof,  proceed- 
ings were  then  pending.  Held, 
that  in  the  absence  of  any  evi- 
dence as  to  the  circumstances 
under  which  the  payment  was 
made,  the  presumption  was,  that 


the  payment  was  involuntary,  and 
so,  did  not  estop  the  relators.    Id, 

4.  Where  the  evidence  in  proceed- 
ings against  an  officer  of  the 
police  force  of  New  York  city, 
charged  with  **  conduct  unbecom- 
ing an  officer "  fails  to  show  any 
breach  of  discipline  or  conduct, 
unbecoming  an  officer,  the  case 
presents  a  question  of  law  review- 
able by  the  General  Term  on 
certiorari  and  also  reviewable  here. 
People  ex  rel,  v.  French.  493 


CHATTEL  MORTGAGE. 

1.  In  an  action  brought  by  plaintiff 
as  receiver  of  the  P.  H.  S.  &  I. 
Co.,  the  complaint  alleged  in  sub- 
stance that  said  company  exe- 
cuted to  defendant's  firm  chattel 
mortgages  on  all  its  property,  con- 
sisting of  buildings,  machinery, 
tools,  etc.;  that  default  having 
been  made  in  payment,  defend- 
ants took  possession  of  the  prop- 
erty and  sold  it  at  auction,  they 
bidding  it  in  for  $1,000;  that  none 
of  the  property  was  in  view  of 
the  persons  attending  the  sale; 
that  It  was  all  put  up  in  a  lump 
and  sold  together  at  the  request  of 
defendants,  although  they  knew 
it  could  be  sold  in  parcels,  and 
greater  sums  realized  for  it  if  so 
sold;  that  none  of  the  company's 
officers  were  present;  that  since 
the  sale  defendants  have  claimed 
to  own  the  property  and  have 
sold  $10,000  or  $15,000  of  it;  that 
at  the  time  of  the  sale  the  prop- 
erty was  worth  about  $60,000, 
ana  the  company's  indebtedness 
to  defendants  aid  not  exceed 
$20,000.  The  relief  asked  was 
that  defendants  be  required  to 
account  for  the  value  of  the  prop- 
erty, and  after  application  of 
sufficient  to  extinguish  the  debt 
secured  that  plaintiffs  have  judg- 
ment for  the  balance.  A  de- 
murrer to  the  complaint  was  sus- 
tained because  of  the  omission  of 
an  averment  of  a  tender  to  defend- 
ants of  the  amount  conceded  to  be 
due  and  unpaid  on  the  mortgages, 
or  an  offer  to  pay  that  amount  on 
its  being  ascertained.  Held,  error; 
that  the  sale  to  defendants  was 
voidable  and  could  be  vacated 
and  set  aside  as  part  of  the  relief 


686 


INDEX. 


in  this  action;  that  the  amount 
received  by  defendants  on  the 
sales  made  by  them  was  appli- 
cable and  must  be  deemed  to  have 
been  applied  upon  the  mortgages, 
and  the  property  remaining  in 
their  hands  to  be'  held  as  security 
for  the  balance  due;  that  a  tender 
before  suit,  or  an  offer  in  the  com- 
plaint to  pay  was  not  necessary 
and  the  omission  thereof  was  only 
important  as  bearing  upon  the 
question  of  costs;  that  the  facts 
alleged  in  the  complaint  were 
sufficient  to  show  a  right  of  re- 
demption in  plaintiff  and  the 
action  should  be  treated  as  one  to 
redeem  and  for  such  incidental 
relief  as  is  necessary  to  accomplish 
the  redemption.  Ca^iserly  v.  Wtth- 
erbee.  522 

2.  It  seems  that  in  such  an  action 
payment  of  the  amount  found 
due  should  be  required  by  the 
judgment,  upon,  and  as  a  condi- 
tion of  redemption,  and  that  a 
dismissal  of  the  complaint  on 
default  of  payment  under  the 
judgment  would  operate  as  a 
lorcTosure.  Id. 

S.  It  seems,  also,  the  fact  that  on 
foreclosure  of  a  chattel  mortgage 
the  mortgagee  becomes  the  pur- 
chaser, does  not  itself  render  the 
aale  void.  Id. 

CODES. 

See  Code  op  Civil  Procedure. 
Code  of  Criminal  Procedure. 

CODE  OF  CIVIL  PROCEDURE. 

\  Hill  V.  Suprs.  Bens.  Co.  344 

SulHmn  v.  N.  Y.    &  R.   C. 
Co.  348 

Bvell  V.  Van  Camp.  160 

CoUrdl  V.  O.  N.  Bank.      408 
C.  E.  Blink  V.  Blye.         414 

Taylor  v.  B.  E.  B.  Co.       561 
>  Oood  V.  Daland.  153 


n 


) 


1393 


C.  E.  Bank  v.  Blye.         414 
Carr  v.  Rischer.  117 

Werner  y.  Ihieh.  632 

F.  C.  N.  Bankv.  Carpenter. 

550 


§1704 
§1717 
^1769 
gl778 

§2383 

§2140 
§2606 
§  2514 
§2715 
§2726 
g2727 


Martin  v.  Gilbert. 


298 


McBride  v  MeBride.  619 

Shorer  v.  T.  P.  A  P.  Co.  483 
N.  Y.  L.    d-  W.  W.  Co.  y. 

Schneidet  et  al.  475 

Pe^yple  ex  itl.  v.  French.  502 

In  re  Clark  427 

In  re  WiU^  642 

Matter  of  Wagner,  28 


CODE    OP    CRIMINAL  PRO- 
CEDURE. 


§  491. 
§492. 
§  503. 
§  504. 
§  505. 
§  506. 
§507. 
§  508. 
§  509. 
§721. 
^725. 


-People   ex   rel.   v.  DursUm. 
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People  ex  rel.  v.  Stiprs.  West. 
f      Co.  126 


CONFESSION  OF  JUDGMENT. 

In  a  confession  of  judgment  it  was 
stated  that  $600  of  the  original 
debt  had  been  paid.  It  appeared 
that  onl^  $350  of  the  debt  had 
been  paid  in  cash  and  that  the 
debtor  had  assumed  payment  of  a 
debt  of  $250  owed  by  his  citeditors 
to  a  third  party.  Held,  that  the 
statement  was  true,  as  the  assump- 
tion of  the  debt  amounted  to  a 
payment  of  its  amount.  Ruther- 
ford V.  Sefvattman.  604 


CONSPIRACY. 

On  trial  of  an  action  to  set  aside  an 
instniment  on  the  ground  of  con- 
spiracy and  fraud,  m  the  absence 
of  any  proof  connecting  a  person 
not  a  party  to  the  action  with  the 
alleged  conspiracy,  his  acts  or 
declarations  are  immaterial  and 
inadmissible  ;  to  make  them  com- 
petent, prima  facie  evidence  must 
first  be  given  of  the  existence  of 
the  conspiracy,  and  of  the  connec- 
tion of  the  person  whose  acts  and 
declarations  are  sought  to  be 
proved.  Rutherford  v.  Schatt- 
man.  604 
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CONSTABLE. 

1.  A  constable  or  sheriff  in  execut- 
ing a  certificate  of  a  judgment  of 
conviction  issued  to  him  as  pre- 
scribed by  the  Code  of  Crimujal 
Procedure  (§§  721,  725)  is  engaged 
in  a  criminal  proceding  within 
the  meaning  of  the  act,  **to  re- 
duce the  number  of  town  officers 
and  town  and  county  expenses," 
etc.  (Chap.  180,  Laws  of  1845.  as 
amended  by  chap.  455,  Laws  of 
1847),  and  the  fees  and  expenses 
of  the  officer  are  included  in  the 
provisions  of  said  act  (§  26,  as 
amended),  charging  the  expenses 
of  certain  criminal  proceedings 
under  the  grade  of  felony  upon 
the  town  or  city  where  the  offense 
was  committed.  People  ex  rel.  v. 
Suprs.  West.  Co.  126 

2.  Accordingly,  held,  that  the  ac- 
count of  a  constable  for  fees  and 
expenses  in  conveying  to  a  peni- 
tentiary prisoners  convicted  and 
sentenced  in  the  Court  of  Special 
Sessions  of  his  town  were  a  town 
and  not  a  county  charge,  and  so 
that  a  refusal  of  the  board  of  su- 
pervisors of  the  county  to  audit  it 
as  a  county  charge  was  proper.  Id. 


CONSTITUTIONAL  LAW. 

1.  An  act  passed  in  1887  (Chap.  205, 
Laws  of  1887),  which  by  its  title  is 
declared  to  be  "An  act  to  legalize 
the  acts  and  proceedings "  of  the 
town  board  of  auditors,  commis- 
sioner of  highways  and  of  a  town 
meeting  in  the  town  of  Attica  in 
relation  to  the  erection  of  a  certain 
bridge,  which  had  been  erected 
under  a  contract  with  the  highway 
commissioner,  after  legalizin/^  said 
acts  and  proceedings,  contams  a 
provision  that  it  shall  not  be  con- 
sidered as  requiring  the  town  to 
pay  the  contract-price,  but  empow- 
ers the  contractor  to  bring  suit 
against  the  town  to  recover  fair 
and  reasonable  compensation  for 
the  work  and  material.  Held, 
the  provision  is  within  the  scope 
of  the  subject  expressed  in  the 
title,  and  so  is  not  violative  of  the 
provisions  of  the  State  Constitu- 
tion (art.  8,  §  16),  prohibiting  the 
passage  of  any  private  or  local  act 
embracing  more  than  one  subject 


and  requiring  that  to  be  expressed 
in  the  title.  W.  I.  B.  Co.  v.  To^tn 
of  Attica.  204 

2.  Also,  held,  that  said  act  is  not  re^ 
pugnant  to  the  provisions  of  said 
Constitution  (Art.  3,  §  18),  prohibit- 
ing the  passage  of  a  private  or  }oca] 
bill  providing  for  building  bridges, 
or  the  provision  (Art.  3,  8  18)  re- 
quiring that  in  an  act  authorizing 
taxation  the  purpose  of  the  tax 
shall  be  stated.  Id, 

3.  The  legislature  has  power  to  legal- 
ize and  validate  a  claim,  supported 
by  a  moral  obligation  and  founded 
in  justice,  against  a  town,  which 
has  already  been  declared  invalid 
by  the  courts,  because  of  failure 
on  the  part  of  the  town  officers 
to  pursue  strictly  the  prescribed 
statutory  proceedmgs.  Id. 

4.  The  state  legislature  has  power 
to  declare  places  or  property  used 
to  the  detriment  of  public  inter- 
ests or  the  injury  of  the  health, 
morals  or  welfare  of  the  commu- 
nity, public  nuisances,  although 
not  such  at  common  law\  Latcton 
V.  Steele.  226 

5.  It  seemSy  however,  this  power  may 
not  be  used  as  a  cover  for  with- 
drawing property  from  the  pro- 
tection of  the  law,  or,  arbitrarily, 
where  no  public  right  or  interest 
is  involved  in  declaring  property 
a  nuisance  for  the  purpose  of 
devoting  it  to  destruction,  and  if 
the  court  can  judicially  see  that 
the  statute  is  a  mere  evasion  or 
was  framed  for  tne  purpose  of 
individual  oppression,  it  may  be 
set  aside  as  unconstitutional.     Id. 

6.  The  legislature  has  power  to  regu- 
late and  control  the  right  of  fish- 
ing in  the  public  waters  of  the 
state,  and  in  the  exercise  of  this 
power  may  prohibit  the  taking  of 
fish  with  nets  in  specified  waters, 
and  by  its  declaration,  make  the 
setting  of  nets  for  that  piu-pose  a 
public  nuisance.  Id. 

7.  Where  a  public  nuisance  consists 
in  the  location  or  use  of  tangible 
personal  property,  so  as  to  interfere 
with  or  obstruct  a  public  right  or 
regulation,  the  legislature  may 
authorize  its  summary  abatement 
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by  executive  agencies  without  re- 
sorting to  judicial  proceedings; 
and  any  injury  to  or  destruction 
of  the  property  necessarily  incident 
to  the  exercise  of  the  sununary 
jurisdiction,  interferes  with  no 
legal  right  of  the  owner,  and  is 
not  violative  of  the  constitutional 
prohibition  against  depriving  the 
owner  of  his  property  without  due 
process  of  law.  Id. 

8.  The  legislature,  however,  may  not 
decree  the  destruction  or  forfeiture 
of  property  used  so  as  to  constitute 
a  nuisance,  and  appoint  officers  to 
execute  its  mandate  as  a  punish- 
ment of  the  wrong  or  even  to 
prevent  a  future  illegal  use  of  the 
property,  it  not  being  a  nuisance 
per  Be.  Id. 

9.  Where  provisions  of  a  statute  are 
separate  and  one  is  unconstitu- 
tional, while  the  others  are  valid, 
the  latter  will  be  sustained  and 
the  former  only  rejected.  Id. 

10.  The  provisions  of  the  Code  of 
Criminal  Procedure  (§§  491,  492. 
503, 504,  505,  506,  507,  508  and  509, 
as  amended  by  chap.  489,  Laws  of 
1888)  changing  the  mode  of  inflict- 
ing the  death  penaltj  do  not  upon 
their  face,  nor  in  their  general  pur- 
pose and  intent,  violate  any  pro- 
vision of  the  Constitution.  People 
ex  rel.  v.  DursUm.  669 

11.  It  seems,  that  under  the  provision 
of  the  state  Constitution  (Art.  1,  § 
5)  forbidding  the  infliction  of  cruel 
and  unusual  punishments,  the 
courts  have  power  to  declare  void 
any  legislative  acts  prescribing 
punishment  for  crime  in  fact  cruel 
and  unusual.  Id. 

12.  The  legislature,  however,  has 
power  to  change  the  manner  of 
inflicting  the  death  penalty;  this 
is  not  a  change  of  punishment, 
but  simply  of  the  mode.  Id. 

13.  Whether  the  use  of  electricity  as 
an  agency  for  producing  death 
constituted  a  more  humane  method 
of  execution  than  that  formally 
used  was  a  question  for  the  legis- 
lature, and  its  determination  in 
regard  thereto  is  conclusive.      Id. 

14.  The  courts  have  no  power  to 


take  proof  as  to  the  constitution- 
alitv  of  a  statute,  and  extraneous 
testimony  either  of  experts  or 
other  witnesses  is  not  admissible 
to  show  that  in  carrying  it  out, 
some  provision  of  the  Constitu- 
tion may  be  violated.  If  it  can- 
not be  made  to  appear  that  the 
statute  is  unconstitutional  by  argu- 
ment  deduced  from  the  language 
of  the  law  itself,  or  from  matter 
of  which  the  court  can  take 
judicial  notice,  it  must  stand.  Id, 

15.  Punishment  by  death  is  not 
cruel  within  the  meaning  of  the 
constitutional  prohibition  (Art.  1, 
§  5)  against  the  infliction  of  cruel 
and  unusual  punishments;  and 
while  the  infliction  of  the  death 
penalty  by  a  new  agency  is  unusual 
the  adoption  of  such  an  agency 
which  is  not  a  certainly  prolonged 
or  torturous  procedure,  is  not 
violative  of  the  constitutional  pro- 
vision.   People  V.  Kemmler,      580 


CONSTRUCTION. 

1.  In  considering  the  extent  of  the 
rights  of  the  respective  parties  in 
the  grant  of  a  right  of  way,  it  is 
not  proper  to  refer  to  th»  parol 
negotiations  which  preceded  or 
accompanied  its  execution,  but 
the  language  of  the  grant  should 
be  regarded,  and  when  that  is  un- 
certain or  ambiguous,  the  circum- 
stances surrounding  it  and  the 
situation  of  the  parties,  with  a 
view  of  arriving  at  the  true  intent 
of  the  parties.    Herman  v.  Roberts. 

87 

2.  Statutes  changing  the  common 
law  are  to  be  strictly  construed, 
and  it  will  be  held  to  be  no  further 
abrogated  than  the  clear  import 
of  the  language  used  in  the 
statues  absolute^  requires.  Dean 
V.  M.  E.  B.  Co.  '  640 


CONTINUANCE  OF  ACTION. 
See  Abatement  and  Revival. 

CONTRACT. 

1.  Where    a  contract    is   rescinded 
while  in  course  of   performance, 
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no  claim  in  respect  of  per! onnance, 
or  of  what  has  been  paid  or  received 
thereon  may  thereafter  be  made, 
unless  expressly  or  impliedly  re- 
served upon  the  rescission.  Mc- 
Oreery  v.  Day.  1 

2,  Whatever,  under  the  former  sys- 
tem of  procedure,  would  have  con- 
stitutea  a  good  ground  in  equity 
for  restraining  the  enforcement 
of  a  covenant  or  decreeing  its  dis- 
charge will  now  constitute  a  good 
equitable  defense  to  an  action  on 
the  covenant  itself.  Id. 

8.  A  substantial  parol  agreement 
followed  by  actual  performance, 
whether  made  and  executed  before 
or  after  breach  of  a  covenant  in 
the  original  contract,  is  a  good 
accord  and  satisfaction  of  the  cov- 
enant. So,  also,  a  new  agreement, 
although  without  performance,  if 
based  on  a  good  consideration, 
will  be  a  satisfaction  if  accepted 
as such.  Id. 

4.  A  contract  under  seal  may  be 
annulled  by  a  substituted  parol 
agreement  followed  by  actual  per- 
formance. Id. 

6.  In  1887  plaintiff,  with  other  cor- 
porations engaged  in  the  manu- 
facturing of  carbon,  entered  into 
a  contract  with  H.,  the  object  of 
which  was,  by  a  combination,  to 
vest  in  H.,  as  a  common  trustee, 
the  management  and  control  of 
the  business  of  manufacturing 
and  selling  their  products.  The 
several  companies  agreed  to  lease 
to  such  trustee  their  respective 
factories,  and  operate  them  under 
his  direction.  He  was  to  desig- 
nate the  kind  of  goods  to  be 
manufactured,  fix  the  prices  at 
which  and  the  persons  to  whom 
they  should  be  sold,  and,  after 
paying  expenses,  divide  the  net 
proceeds  and  profits  as  provided 
m  the  contract.  When  this  con- 
tract was  made  plaintiff  had  an 
outstanding  contract  to  furnish 
carbons  to  the  B.  £.  L.  Co.  from 
time  to  time.  Plaintiff  assigned 
to  II.,  as  such  trustee,  all  existing 
contracts,  and  he  assumed  their 
performance.  Carbons  manufac- 
.  tured  at  plaintiff's  factory  in 
April,  May  and  June,  1887,  were 
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billed  in  the  name  of  H.,  and 
delivered  under  said  contract  to 
the  B.  E.  L.  Co.  About  July, 
1887,  plaintiff  refused  to  continue 
in  the  combination,  and  an  action 
was  commenced  against  the  trustee 
and  the  contractmg  corporations 
to  dissolve  the  same,  which  re- 
sulted in  the  appointment  of  de- 
fendant as  receiver  of  its  prop- 
erty. In  an  action  brought  by 
plaintiff  to  recover  for  said  car- 
bons, the  B.  £.  L.  Co.  paid  the 
amount  into  court.  The  court 
found  that  the  contract  to  combine 
was  made  for  unlawful  purposes, 
and  was  illegal;  that  the  trust  was 
then  insolvent,  and  its  assets,  in- 
cluding the  claim  against  the  B. 
E.  L.  Co.,  insufllcient  to  pay  its 
creditors.  Held,  that,  as  between 
the  plaintiff  and  the  receiver,  the 
latter  was  entitled  to  the  fund; 
that  plaintiff  stood  in  the  position 
of  a  party  to  an  illegal  contract 
claiming  a  fund,  which,  if  the 
contract  was  valid,  belonged  to 
the  trust  combination,  and  to 
sustain  the  action  would  permit 
it  to  escape  from  the  operation 
of  the  rule  which  denies  affirmative 
relief  to  a  party  to  an  illegal  con- 
tract.    P.  a.  Go.  V.  McMillen.    46 

6.  As  to  whether,  if  the  B.  E.  L. 
Co.  had  not  paid  the  funds  into 
court,  plaintiff  could  have  enforced 
a  recovery  against  it,  although 
there  was  no  adverse  claimant, 
qtUBve.  Id. 

7.  H.,  plaintiff's  assignor,  entered 
into  a  contract  with  defendant  for 
regulating^ and  grading  one  of  its 
streets.  By  the  contract,  plaintiff 
agreed  to  complete  the  work  in  820 
days  after  its  commencement,  and 
in  case  of  failure  so  to  do,  to  pay 
inspectors'  wages  for  excess  of 
time  employed.  It  was  stipulated 
that  in  computing  the  time  ' '  the 
total  time  during  which  the  work 
of  completing  the  contract  is  de- 
layed in  consequence  of  any  act  or 
omission  "  of  defendant,  which,  it 
was  stated,  should  be  determined 
and  certified  to  by  the  commis- 
sioner of  public  works,  should  be 
excluded.  The  work  was  not  com- 
pleted in  the  820  days  and  defend- 
ant retained  the  inspectors'  fees 
for  the  extra  time.  In  an  action 
to  recover,  among  other  things, 
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the  amount  so  retained,  plaintiff 
claimed  that  the  work  was  delayed 
because  of  obstructions  left  by  de- 
fendant on  the  street,  and  that  it 
was  completed  within  820  days 
after  their  removal.  Held,  that  by 
the  terms  of  the  contract  it  was  a 
condition  precedent  to  any  right  of 
the  contractor  to  be  relieved  from 
the  allowance  of  inspectors'  fees, 
to  have  the  matter  submitted  to 
and  determined  bv  the  commis- 
sioner, and  in  the  absence  of  proof 
that  this  had  been  done,  or  that 
the  commissioner  had  been  called 
upon  but  had  neglected  or  refused 
to  act,  plaintiff  could  not  recover. 
Phelan  v.  Mayor,  etc.  86 

8.  Plaintiff  also  claimed  to  recover 
for  damages  sustained  because  of 
the  defendant's  delav  in  removing 
the  obstructions.  Lpon  receiving 
the  final  payment,  plaintiff  exe- 
cuted to  the  city  a  release  of  and 
from  all  actions,  causes  of  action, 
damages,  etc.,  w^hich  he  had  result- 
ing or  arising  from  the  contract. 
JJeld,  that  the  release  was  a  good 
defense  to  the  claim.  Id. 

9.  While  the  common-law  rule  that 
the  contract  relations  of  master 
and  servant  are  dissolved  by  the 
death  of  either  party,  has  been 
limited,  it  still  applies  in  cases  in 
which  the  relation  may  be  deemed 
purely  personal  and  involves 
jeither  property  rights  nor  inde- 
pendent action;  it  applies  both  to 
the  contract  of  the  master  and  to 
that  of  the  servant,  and  includes 
as  well  cases  where  the  services  are 
those  of  unskilled  as  where  they 
are  of  skilled  labor.  Lory  v.  Get- 
man.  109 

10.  Plaintiff  contracted  orally  with 
McM.,  defendant's  testator,  to 
work  upon  his  farm  as  an  ordi- 
nary farm  laborer  for  one  year, 
commencing  in  March.  Plamtiff 
entered  upon  the  service  and 
worked  under  the  direction  of 
McM.  until  in  July,  when  the  lat- 
ter died,  leaving  a  will  by  which 
he  gave  his  widow  a  life  estate  in 
the  farm  and  the  use  and  control 
for  life  of  all  his  personal  prop- 
erty in  the  house  and  on  the  farm. 
Plaintiff  knew  in  a  general  way 


the  terms  of  the  will ;  he  contin- 
ued  *on  without  being  hired  or 
employed  by  McM/s  executrix 
until  the  close  of  the  year,  doing 
the  farm  work  under  the  direc- 
tion of  the  widow.  In  an  action 
against  the  executrix  to  recover 
for  his  services  for  the  whole  year, 
held,  that  upon  the  death  of  McM. 
the  contract  terminated,  and  the 
plaintiff  was  only  entitled  to  re* 
cover  the  proportionate  amount 
earned  at  the  death  of  McM.     Id. 

11.  In  an  action  to  recover  damages 
for  the  alleged  breach  of  a  con- 
tract, the  complaint  alleged  that 
in  August,  18^,  the  plaintiffs  8. 
and  F.,  with  E.  and  B.  as  joint 
contractors,  entered  into  a  con- 
tract, in  writing,  with  defendant 
to  construct  a  tunnel  in  its  quarry 
for  H  certain  amount  per  f cot;  that 

grior  to  any  breach  thereof,  E.  and 
1.,  with  consent  of  defendant 
and  of  S.  and  F.,  abandoned  the 
work,  leaving  further  performance 
to  the  latter,  whocontmucd  it  and 
received,  from  time  to  time,  the 
contract  price,  as  the  work  pro- 

eressed;  that  on  January  2,  18fc5, 
>.,  the  other  plaintiff,  became, 
with  the  consent  of  defendant  and 
8.  and  F.,  one  of  the  contracting 
parties,  and  was  substituted  in 
place  of  E.  and  B.,  by  formally 
executing  the  original  contract; 
that  on  December  20, 1885,  plain- 
tiffs, at  defendant's  request,  con- 
sented to  a  suspension  of  the  work 
for  two  weeks;  at  the  end  thereof, 
they  presented  themselves  at  the 
tunnel,  and  at  defendant's  place 
of  business,  and  offered  to  resume 
work  undtir  the  contract,  but  de- 
fendi^nt  would  not  permit  them  to 
do  so,  and,  from  day  to  day  there- 
after, they  notified  defendant  of 
their  wi  limpness  to  do  so,  but  the 
latter  would  not  permit  them,  and 
they  were  compelled  to  seek  other 
employment.  Defendant  set  up  as 
a  defense  a  default  of  parties  plain- 
tiff, in  that  E.  and  B.,  who  were 
still  living,  were  not  joined  as 
plaintiffs.  Held,  that  the  connec- 
tion of  E.  and  B.  with  the  contract 
and  the  work  was  fairly  disclosed 
by  the  allegations  of  the  com- 
plaint; that,  under  the  circum- 
stances, it  did  not  appear  that 
when  the  action  was  commenced 
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they  had  any  interest  in  the  con- 
tract; but  that  if  there  was  a  de- 
fect of  parties  plaintiff  it  appeared 
upon  the  face  of  the  complaint, 
and  defendant  could  only  object 
by  demurrer,  and  not  havmg  done 
so,  the  objection  was  waived  (Code 
Civ.  Pro.  §§  488,  498, 499);  that  it 
was  not  necessary  that  the  com- 
plaint should  show,  affirmatively, 
that  £.  and  B.  were  living  at  the 
commencement  of  the  action  in 
order  to  make  the  complaint  de- 
murrable, as  the  presumption  of 
life  applies.  Sullivan  v.  A^.  Y.  <Sb 
R,  C.  Co.  848 

12.  As  to  the  breach  alleged  there 
was  a  conflict  of  evidence,  plain- 
tiffs claiming  that  the  suspension 
was  for  two  weeks  only,  defendant 
that  no  time  was  specified,  or  in 
any  event  the  work  was  not  to  be 
resumed  until  the  commencement 
of  other  work  on  the  quarries, 
which  had  been  suspended  at  the 
same  time.  It  appeared  that,  on 
December  18,  1885,  defendant's 
agent  and  plaintiffs  agreed  to  a 
temporary  suspension  of  the  work, 
and  plaintiffs  were  paid  the 
amount  due  up  to  that  time.  Two 
weeks  after  the  suspension  plain- 
tiffs had  several  conversations 
with  defendant's  a^ent  about  a  re- 
sumption. According  to  plaintiffs' 
version  they  expressed  a  desire  to 
go  on,  but  defendant  fixed  no  time 
for  resumption.  The  other  work 
was  not  fully  resumed  until  Janu- 
ary 35,  1886.  On  February  11, 
plaintiffs  wrote  to  defendant  de- 
manding a  definite  answer,  whether 
they  were  to  be  permitted  to  per- 
form the  contract,  stating  that 
they  were  ready  to  complete  it 
and  requesting  an  immediate  reply. 
On  February  19,  defendant  claimed 
it  caused  verbal  notice  to  be  given 
to  plaintiffs  that  they  were  at 
liberty  to  resume  work  under  the 
contract.  Between  the  date  of 
plaintiffs'  letter  and  sucli  notice 
the  plaintiffs  had  obtained  employ- 
ment elsewhere.  On  February  24, 
defendant's  agent  wrote  to  plain- 
tiffs notifying  them  to  proceed 
with  the  work  under  the  contract. 
This  they  refused  to  do,  unless 
compensated  for  their  damages 
caused  by  the  unreasonable  sus- 
pension of  the  work.  Held,  that 
the  question  as  to  how  long  the 


work  was  to  be  actually  sus- 
pended, and  whether  defendant's 
delay  in  omitting  to  notify  plain- 
tiffs to  resume  work  after  request 
was  unreasonable,  was  properly 
submitted  to  the  jury;  and  they 
having  found  in  favor  of  plain- 
tiffs, that  a  breach  of  the  contract 
was  established.  Id, 

13.  In  an  action  for  the  specific  per- 
formance of  an  alleged  agreement 
for  the  leasing  of  certain  premises 
by  defendant  to  plaintiff,  the 
making  of  which  plaintiff  denied, 
the  only  evidence  to  establish  the 
agreement  was  certain  letters,  one 
from  plaintiff  offering  to  lease  the 
premises  for  a  term  of  years  at  a 
rent  specified,  the  buildings  thereon 
to  be  altered  similar  to  those  a 
certain  firm  named  **  is  now  alter- 


ing, 


*    plans,   etc.,  to  be 


mutually  agreed  upon;"  a  reply 
from  cfefendant  acknowledging 
receipt  of  plaintiff's  letter,  and 
saying  "I  hereby  accept  your 
offer,"  and  a  letter  from  him  four 
days  later  in  which  he  states  his 
counsel  advises  him  "that  there 
are  difficulties  which  will  prevent 
the  making  of  a  lease  as  proposed, " 
adding,  "you  will,  therefore,  un- 
derstand that  the  proposed  lease 
cannot  and  will  not  be  made."  field, 
that  said  letters  did  not  constitute 
a  completed  agreement  to  lease; 
but  an  agreement  in  substance 
that,  if  the  parties  should  there- 
after agree  upon  plans  for  the 
alteration  of  the  building,  a  lease 
would  be  given  upon  the  terms 
specified;  that  it  was  immaterial 
what  reason  defendant  gave,  or 
what  motive  actuated  him  in  his 
refusal  to  agree  upon  plans;  that 
he  had  a  right  to  insist  upon  such 
an  agreement  before  plaintiff's 
right  to  demand  a  lease  should 
arise;  also,  that  plaintiff  was  not 
entitled  to  waive  the  condition  as 
to  alterations,  and  to  demand  a 
lease  without  an  agreement  as  to 
plans.     Mayer  v.  McCreery.      434 

14.  The  rule  which  rejects  parol  evi- 
dence when  offered  with  respect  to 
written  contracts,  has  no  applica- 
tion to  a  case  where,  of  an  origi- 
nal agreement  which  has  been  exe- 
cutea,  a  part  only  is  in  writing 
and  the  remainder  is  verbal. 
Routledge  v.  Warthington  Co.    592 
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16.  The  written  memorandum  of  a 
contract  required  by  the  Statute 
of  Frauds  must  contain,  within 
itself  or  by  reference  to  other 
writings,  all  the  essential  ele- 
ments of  a  contract,  and  when  it 
comes  up  to  these  requirements, 
neither  party  will  be  permitted 
to  show  that  the  contract  was 
other  or  different  than  that  stated. 

Id. 

16.  If,  however,  the  writing  is  insuf- 
ficient, but  there  has  been  such 
a  performance  as  to  take  the  case 
out  of  the  operation  of  the  statute, 
oral  evidence  is  admissible  to  sup- 
ply omissions  and  to  establish  what 
were  the  contractual  relations  of 
the  parties.  Id, 

17.  In  an  action  to  recx)ver  for  cer- 
tain publications  sold  by  plaintiff 
to  defendant,  plaintiff  produced 
evidence  in  an  agreement  signed 
by  defendant  bv  which  it  agreed 
to  take  the  publications  at  a  price 
specified,  amounting  to  $4,000.  It 
appeared  that  after  the  parties  had 
come  to  an  agreement  in  regard  to 
the  sale,  defendant  at  plaintiff's 
request  for  a  formal  order  execu- 
ted the  writing.  Defendant  set 
up  as  a  counter-claim,  and  offered 
to  prove  by  oral  evidence  that 
plaintiff  agreed  in  consideration  of 
the  purchase,  and  as  part  of  the 
agreement,  that  the  trade-price  at 
which  they  sold  the  publication 
should  not  be  lowered,  and  claimed 
damages  for  a  breach  of  that  agree- 
ment. The  testimony  was  rejected. 
Held,  error;  that  the  writing  repre- 
sented a  part  only  of  the  contract, 
that  is  defendant's  undertaking, 
while  that  of  plaintiff  rested 
simply  in  parol;  that  there  was  in 
fact  no  valid  contract  between  the 
parties;  but  as  it  had  been  execu- 
ted, this  took  the  agreement  out  of 
the  Statute  of  Frauds,  and  left  the 
parties  subject  to  and  bound  by 
the  terms  of  the  actual  agreement 
made.  Id. 

See  Covenants. 
Guaranty. 
Insurance  (Fire). 
Insurance  (Life). 
Lease. 

Principal  and  Agent. 
Sales. 


C0NTER8I0N. 


1 .  One  S. ,  a  rubber  broker,  by  means 
of  false  and  fraudulent  represen- 
tations that  he  had  effectea  a  sale 
of  a  quantity  of  rubber  for  plamtiiff, 
obtamed  from  him  a  delivery  order 
for  the  rubber,  then  on  board  of  a 
steamboat,  for  the  purpose  of  de- 
livery to  the  alleged  purchaser. 
By  means  of  such  order  S.  obtained 
possession  of  the  rubber,  stored  it 
and  took  a  warehouse  receipt  there- 
for in  his  own  name,  which  he 
delivered  to  defendant  to  secure  an 
advance,  to  be  paid  on  sale  of  the 
rubber.  Defendant  sold,  and  after 
deducting  the  advance,  paid  over 
the  balance  to  S.  In  an  action  to 
recover  possession  of  the  rubber, 
lu'ld,  that  8.  obtained  possession 
by  a  larceny;  and  so,  that  defend- 
ant acquired  no  title  and  was  liable 
for  a  conversion.  iSoltau  v.  Qerdau. 

380 

2.  Upon  trial  of  an  action  to  recover 
for  the  alleged  unlawful  conver- 
sion of  a  quantity  of  oil  placed  in 
defendant's  possession  for  storage 
by  W.  and  M.  and  which  defend- 
ant, upon  demand  and  after  notice 
of  plaintiff's  claim,  refused  to 
deliver,  plaintiff,  to  establish  his 
title,  introduced  in  evidence  a 
iudgment-roll  in  an  action  brought 
by  W.  and  M.  against  him,  in 
which  the  title  to  the  oil  was  in 
issue,  and  it  was  decided  that 
plaintiff  here  was  owner.  The 
referee  held  that  said  jud^ent 
conclusively  established  plamtiff's 
right  to  the  oil,  and  excluded 
evidence  offered  by  the  defend- 
ant to  dispute  said  rieht.  Ueld^ 
no  error.     Ilughes  v.  U.  P^  Line*, 

42a 

8.  Oil  in  the  earth  belongs  to  the 
owner  of  the  land,  and  when 
unlawfully  taken  therefrom  by  a 
wrong  doer  the  title  of  such  owner 
remains  perfect,  and  he  may  pur- 
sue and  reclaim  the  property 
wherever  he  may  find  it.         /a. 


CORPORATIONS. 

1.  In  an  action  upon  certain  promis- 
sory notes  made  payable  to  defend- 
ant, a  domestic  corporation,  and  in- 


4 


INDEX. 


693 


. 


dorsed  by  L.,  as  its  president,  it 
appeared  that  the  defendant  had 
its  main  office  in  the  cit^  of  New 
York,  and  while  a  portion  of  its 
business  was  transacted  and  most 
of  its  purchases  and  sales  were 
made  in  other  states  and  countries 
its  principal  business  operations 
were  earned  on  in  that  city,  and 
the  annual  meetings  of  its  di- 
rectors were  there  held.  L.  was 
its  president  and  treasurer,  the 
general  manager  of  all  its  business 
affairs  in  said  city,  and  the  only 
officer  in  attendance  at  its  office 
there;  he  paid  the  cun'cnt  accounts 
of  the  company,  indorsed  checks 
made  payable  to  its  order.  The 
discount  of  business  paper  and  the 
use  of  its  money  for  its  purposes, 
and  the  account*  of  the  Siune  on  its 
cash  books  were  daily  and  per- 
mitted transactions.  Defendant 
had  no  cash  capital,  and  its  work- 
ing capital  was  borrowed  on  the 
credit  of  the  company;  this  was 
done  principally  by  L.,  and  mainly 
by  the  use  of  paper  indorsed  by 
him  in  its  name;  the  evidence 
tended  to  show  that  this  was  with 
the  knowledge  and  acquiescence 
of  the  directors.  Held,  that  the 
evidence  required  the  submission 
of  the  question  of  the  authority 
of  L.  to  bind  defendant  by  in- 
dorsements, to  the  jury;  and  that 
a  dismissal  of  the  complaint  on 
trial  was  error.  F.  N,  Bank  v. 
N.  P,  Co.  256 

2.  The  provision  of  the  Code  of  Civil 
Procedure  (§  1778).  declaring  that, 
in  an  action  against  a  corporation 
"  to  recover  damages  for  the  non- 
payment of  a  promissory  note,  or 
other  evidence  of  debt  for  the  ab- 
solute payment  of  money  upon 
demand,  or  at  a  particular  time, 
♦  *  *  imless  the  defendant 
serves  with  a  copy  of  his  answer 
or  demurrer,  a  copy  of  an  order 
of  a  judge  directing  that  the  is- 
sues presented  by  the  pleadinjjs 
be  tried,  the  plaintiff  may  take 
judgment,  as  in  case  of  default 
m  pleading,  at  the  expiration  of 
twenty  days,"  does  not  apply  to 
an  action  wherein  it  is  sought 
to  charge  a  corporation  as  in- 
dorser  of  a  promissory  note;  it  is 
to  be  confined  strictly  to  actions 
upon  instniments  which  admit  on 
their  face  an  existing  debt  pay- 


able absolutely.    STuyter  v.  T,  P.  d 
P.  Go.  488 

&'«  Business  Corporations. 
Insolvent  Corporations. 
Insurance  (Fire). 
Insurance  (Life). 
^Manufacturing  Corporations. 
Municipal  Corporations. 
Railroad  Corporations. 


COSTS. 

1.  The  allowance  of  costs,  upon  a 
reference  under  the  statute  of  a 
disputed  ciaim  against  an  estate, 
is  within  the  discretion  of  the 
court  below,  and  is  not  reviewable 
here.     Ilauxhrini  v.  liitcJi.        621 

2.  In  proceedings  under  the  act  of 
1880  (Chap.  269,  Laws  of  1880),  to 
review  an  assessment,  where  it  ap- 
pears to  tlie  court  that  the  asses- 
sors have  acted  "with  gross  neg- 
ligence,^' costs  may  be  awarded 
against  them.  People  ex  rel  v. 
Cartar.  654 

COUNTIES. 

1.  Where  a  county  treasurer,  instead 
of  applying  taxes  assessed  on  the 
property  of  a  railroad  corporation 
in  a  town  to  the  payment  or  re- 
demption of  bonds  of  the  town, 
issued  in  aid  of  the  construction 
of  the  road  of  such  corporation, 
as  required  by  the  act  of  1869 
(Chap.  907,  Laws  of  1869),  as 
amended  in  1871  (Chap.  283, 
Laws  of  1871),  applied  them  in 
payment  of  county  and  state  taxes, 
with  and  as  part  of,  other  moneys 
raised  by  the  town  for  these  pur- 
poses, held,  that  an  action  as  for 
money  had  and  received,  was 
maintainable  on  behalf  of  the 
towr  against  the  county  to  recover 
the  money  so  misappropriated; 
tiiat  the  liability  included  as  well 
the  poition  of  the  funds  applied 
in  payment  of  the  state  tax  as 
that  applied  for  other  county  pur- 
poses; also,  that  tlie  action  was 
properly  brought  by  the  super- 
visor of  the  town  in  his  name  as 
its  representative.  JStrough  v. 
/Sujyrs.  Jtff.  Co.  212 

2.  Also,  Jteld,  the  fact  that  the  super- 
visors of  the  town  for  the  period 
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of  fourteen  years  were  apprised 
from  year  to  year,  while  sitting  as 
members  of  the  board  of  supervis- 
ors of  the  county,  of  the  misappro- 
priation and  made  no  objection 
thereto,  did  not  estop  the  town 
from  claiming  a  repayment  of  the 
money.  Id. 

8.  A  county  treasurer,  in  the  pay- 
ment of  state  taxes  to  the  state 
comptroller,  acts  as  agent  for  the 
county,  and  pays  on  its  behalf. 

Id. 

4.  In  an  action,  under  the  act  of  1855 
(Chap.  428,  Laws  of  1855),  to  re- 
cover compensation  for  property 
destroyed  in  consequence  of  a 
mob  or  riot,  it  appeared  that  an 
action  was  begun  in  the  County 
Court  for  the  same  cause  within 
tlie  three  months  limited  by  said 
act,  in  which  the  complaint  was 
dismissed  for  want  of  jurisdiction 
in  that  court  to  entertain^  actions 
brought  to  recover  a  sum  'exceed- 
ing $1,000;  thereafter,  this  action 
was  commenced,  but  after  the 
l{u>se  of  the  statutory  period. 
Held,  that  the  action  was  not  main- 
tainable; that  as  it  was  brought 
under  special  law  and  was  main- 
tainable solely  by  its  authority, 
the  limitation  was"  so  incorporated 
with  the  remedy  given  as  to  make 
it  an  integral  part  of  it  and  was  a 
condition  precedent  to  the  main- 
tenance of  the  action  at  all;  and 
that  the  provision  of  the  Code  of 
Civil  Procedure  (§  405)  providing 
that  when  an  action  is  commenced 
within  the  time  limited  and  is 
terminated  '*in  any  other  manner 
than  by  voluntary  discontinuance, 
dismissiil  for  neglect  to  proceed, 
or  a  final  judgment  on  the  merits, 
the  plaintiff  may  commence  a  new 
action  for  the  same  cause  within 
one  year  after,"  such  termination, 
did  not  apply.  (See  §  414.)  Hill 
V.  Suprs.  Rem.  Co,  844 

See  Erie  (County  of). 


COUNTY  TREASURER. 

1.  Where  a  county  treasurer,  instead 
of  applying  taxes  assessed  on  the 
property  of  a  railroad  corporation 
m  a  town  to  the  payment  or  re- 
demption of  bonds  of  the  tow^n, 


issued  in  aid  of  the  constructioii 
of  the  road  of  such  corporation,  as 
required  by  the  act  of  1869  (Chap. 
907,  Laws  of  1869),  as  amended  in 
1871  (Chap.  283,  Laws  of  1871), 
applied  them  in  payment  of 
county  and  state  taxes,  with  and 
as  part  of,  other  moneys  raised  by 
the  town  for  those  purposes,  hdd, 
that  an  action,  as  for  money  had  and 
received,  was  maintainable  on  be- 
half of  the  town  against  the  county 
to  recover  the  money  so  misappro- 
priated; that  the  liability  included 
as  well  the  portion  of  the  funds 
applied  in  payment  of  the  stiite 
tax  as  that  applied  for  other 
county  purposes;  also,  that  the 
action  was  properly  brought  by 
the  supervisor  of  the  town  in  his 
name  as  its  representative.  Strough 
v.  Suprs.  Jeff.  Co.  2ia 

2.  A  county  treasurer,  in  the  pay- 
ment of  state  taxes  to  the  state 
comptroller,  acts  as  agent  for  the 
county,  and  pays  on  its  behalf. 

Id. 

3.  Under  and  by  the  provision  of  the 
act  of  1881  (Chap.  557,  Laws  of 
1881)  declaring  that  every  county 
treasurer  thereafter  elected  or  ap- 
pointed in  the  county  of  Erie, 
"shall  receive,  as  compensation 
for  his  services,"  an  annual  salary 
to  be  fixed  before  he  enters  upon 
the  duties  of  his  office,  the  six 
months'  limitation  of  the  act  of 
1877  (Chap.  436,  Laws  of  1877) 
became  inapplicable,  and  it  be- 
came lawful  for  the  board  of  super- 
visors to  fix  the  next  treasurer's 
salary  at  any  time  before  his  elec- 
tion, and  the  salary,  so  fixed,  is  the 
only  compensation  he  is  entitled 
to  for  the  entire  and  complete 
performance  of  all  his  official 
duties.     Suprs.  Erie  Co.  v.  Jones. 

339 

4.  Accordingly,  Iieldy  that  defend- 
ant, who  was  elected  county  treas- 
urer at  the  November  election  in 
sjiid  county,  following  the  passage 
of  said  act  of  1881,  the  board  of 
supervisors  having  previously 
fixed  his  salary,  was  only  entitled 
to  the  salary  so  fixed;  and  he  hav- 
ing withheld  the  fees  collected  by 
him  and  refused  to  pay  the  same 
over  to  the  county,  which,  under 
the  act  of  1880  (Chap.  283,  Lawa 
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of  1880)  was  entitled  to  them, 
that  an  action  was  maintainable 
against  him,  on  behalf  of  the 
county,  by  its  board  of  supervisors, 
to  recover  the  same.  Id. 


COURTS. 
See  Surrogates'  Courts. 


COVENANTS. 

1.  Whatever,  under  the  former  sys- 
tem of  procedure,  would  have 
constituted  a  good  ground  in 
equity  for  restraining  the  enforce- 
ment of  a  covenant  or  decreeing 
its  discharge,  will  now  constitute 
a  good  equitable  defense  to  an 
action  on  the  covenant  itself. 
MeCreery  v.  Day.  1 

2.  A  substituted  parol  agreement 
followed  by  the  actual  perform- 
ance, whether  made  and  executed 
before  or  after  breach  of  a  cove- 
nant in  the  original  contract,  is  a 
good  accord  and  satisfaction  of 
the  covenant.  So,  also,  a  new 
agreement,  although  without  per- 
formance, if  based  on  a  good  con- 
sideration, will  be  a  satisfaction  if 
accepted  as  such.  Id. 


CREDITOR'S  SUIT. 

Where,  on  trial  of  an  action  to  set 
aside  a  conveyance  of  real  estate 
made  by  an  msolvent  debtor,  as 
executed  to  hinder,  delay  and  de- 
fraud creditors,  the  court  excluded 
evidence  offered  by  plaintiff  to  the 
effect  that  prior  to  the  conveyance, 
bankruptcy  proceedings  haa  been 
commenced  against  the  grantor 
and  an  order  issued  therein  re- 
straining him  from  making  any 
distribution  of  the  property,  held, 
no  error.     Talcott  v.  Harder.    536 


CRIMINAL  PROCEEDINGS. 

A  constable  or  sheriff  in  executing  a 
certificate  of  a  judgment  of  con- 
viction issued  to  him  as  prescribed 
by  the  Code  of  Criminal  Procedure 
(§§  721,  72o)  is  engaged  in  a  crim- 
inal proceeding  within  the  mean- 
ing of  the  act,  "to  reduce  the 


number  of  town  officers  and  town 
and  county  expenses,"  etc.  (Chap. 
180,  Laws  of  1845,  as  amended  by 
chap.  455,  Laws  of  1847),  and  the 
fees  and  expenses  of  the  officer  are 
included  in  the  provisions  of  said 
act  (§  26,  as  amended),  charging 
the  expenses  of  certain  criminal 
proceedings  under  the  grade  of 
lelony  upon  the  town  or  city 
where  the  offense  was  committed. 
People  ex  ret,  y.  JSuprs.  West.  Co. 

126 


CRIMINAL  TRIALS. 

1.  Upon  the  trial  of  an  indictment 
for  murder,  evidence  was  admitted 
as  to  quarrels  between  defendant 
and  deceased  and  as  to  conversa- 
tions between  them,  llfld,  proper, 
as  tending  to  show  the  existence 
of  motive.      People  v.   Kevunler. 

580 

2.  Physicians  who  had  been  sent  to 
the  jail  by  the  district  attorney  to 
make  an  examination  of  the  pris- 
oner were  permitted  to  testify,  as 
witnesses  for  the  prosecution,  to 
his  mental  condition,  under  the 
objection  that  either  the  relation 
of  patient  and  physician  existed, 
or  else  the  prisoner  was  compelled 
to  furnish  evidence  against  him- 
self. Ileld,  no  error;  no  evidence 
having  been  called  for  as  to  the 
prisoner's  statements  or  as  to  trans- 
actions in  the  jail.  Jd. 

8.  The  court  was  requested,  but 
refused,  to  charge  that  in  fixing 
the  grade  of  crime,  evidence  of  in- 
toxication was  important,  and 
must  be  carefully  weighed ;  but 
did  charge  that  all  the  evidence 
in  the  aise  was  to  be  weighed; 
that  it  wjis  not  tlie  province  of 
the  court  to  state  what  evidence 
is  important  or  otherwise,  that 
being  for  the  jury  to  determine. 
Held,  no  error;  that  while,  it  seems 
it  would  not  be  improper  for  the 
court  to  characterize  the  evidence 
of  a  fact  as  important,  and  give 
its  opinion  as  to  its  weight  if  the 
question  was  fairly  left  to  the  jury, 
it  was  under  no  obligation  to  do 
80.  Id. 

4.  The  jury  after  its  retirement,  de^ 
sired  additional  instruction  as  to 
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the  ^rade  of  the  crime  and  as  to 
certain  evidence,  which  was  given 
without  objection,  the  court  read- 
ing certain  portions  of  the  evi- 
dence. The  additional  instn^ctions 
covered  no  more  than  did  the  main 
charge  and  simply  pointed  out  the 
proofs  which  bore  upon  the  act  of 
killing.    Ileld,  no  error.  Id, 


DAMAGES. 

1.  In  a  proceeding  by  reference  to 
ascertain  the  damages  sustained 
by  a  party  in  consequence  of  an 
injunction  restraining  him  from 
exercising  some  legal  right,  it  is 
proper  to  allow  as  part  of  the 
damages  the  expenses  incurred 
upon  the  reference.  Ilolcomb  v. 
nice.  598 

2.  In  proceedings  to  assess  damages 
upon  an  undertaking  given  by 
plaintiff,  in  an  action  to  set  aside 
a  bond  and  mortgage,  in  accord- 
ance with  the  condition  of  an  order 
granting  a  temporary  injunction 
to  restrain  a  foreclosure,  it  ap- 
peared that  there  remained,  after 
paying  the  costs  of  the  foreclosure, 
the  costs  of  the  action  and  the 
deficiency  upon  the  sale,  in  ac- 
cordance with  the  terms  of  the 
undertaking,  a  margin  sufficient 
to  cover  the  damages  allowed 
upon  confirmation  of  the  referee's 
report.  The  sureties  bid  in  the 
property  on  the  foreclosure  sale 
and  sought  to  include  as  a  pav- 
ment  on  account  of  the  undertak- 
ing, the  amount  of  their  bid;  this 
was  disallowed.  Held,  no  error: 
that  the  purchase  of  the  premises 
by  the  sureties  to  protect  them- 
selves did  not  aflfect  the  question 
of  the  damages  assessable  against 
them.  Id. 

8.  In  an  action  against  a  railroad 
corporation  to  recover  damages 
because  of  its  interfering  with 
plaintiff's  rights  in  a  street  adjoiL- 
ing  his  premises,  plaintiff  is  not 
entitled  to  a  recovery  for  perma- 
nent diminution  in  value  of  the 
premises;  but  only  damages  sus- 
tained prior  to  the  commencement 
of  tlie  action.  Ottenot  v.  N.  Y., 
L,  &  \V.  R.  Co.  608 


DEATH. 

1.  While  the  common-law  rule  that 
the  contract  relations  of  master  and 
servant  are  dissolved  by  the  death 
of  either  party,  has  been  limited, 
it  still  applies  in  cases  in  whicSi 
the  relation  may  be  deemed  purc«ly 
personal  and  involves  neither  prop- 
erty rights  nor  independent  action; 
it  applies  both  to  the  contract  of 
the  master  and  to  that  of  the  serv. 
ant,  and  includes  as  well  cases 
where  the  services  are  those  of  un- 
skilled as  where  they  are  of  skilled 
labor.     Lacy  v.  Getman.  109 

2.  Plaintiff  contracted  orally  with 
McM.,  defendant's  testator,  to 
work  upon  his  farm  as  an  ordi- 
nary farm  laborer  for  one  year, 
commencing  in  March.  Plaintiff 
entered  upon  the  service  and 
worked  under  the  direction  of 
McM.  until  in  July  when  the  lat- 
ter died,  leaving  a  will  by  which 
he  gave  his  widow  a  life  estate  in 
the  farm  and  the  use  and  control 
for  life  of  all  his  personal  property 
in  the  house  and  on  the  farm. 
Plaintiff  knew  in  a  general  way 
the  terms  of  the  will;  he  continued 
on  without  being  hired  or  em- 
ployed by  McM.'s  executrix  until 
the  close  of  the  year,  doing  the 
farm  work  under' the  direction  of 
the  widow.  In  an  action  against 
the  executrix  to  recover  for  his 
services  for  the  whole  year,  held^ 
that  upon  the  death  of  McM.  the 
contract  terminated,  and  the  plain- 
tiff was  only  entitled  to  recover 
the  proportionate  amount  earned 
at  the  death  of  McM.  Id, 

3.  Under  the  provision  of  the  act  of 
1875,  providing  for  the  organiza- 
tion of  certain  business  corpora- 
tions (§  37,  chap.  611,  Laws  of 
1875),  which  makes  the  stockhold- 
ers "  in  limited  liability  companies'* 
individually  liable  "  to  an  amount 
equal  to  the  amount  of  stock  held 
by  them  respectively  "  for  all  the 
debts  of  the  company,  until  the 
whole  amount  of  capital  stock  has 
been  paid  in  and  a  certificate 
thereof  made  and  recorded,  the 
liability  so  imposed  is  not  penal, 
but  is  in  the  nature  of  a  contract 
obligation,  and  so  it  survives  the 
death  of  a  stockholder,  and  con- 
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tinues  against  his  personal  repre- 
sentatives.    Goehran  v.  WieeJiers. 

899 

4.  The  provisions  of  the  Code  of 
Criminal  Procedure  (§§  491,  492, 
503,  504,  505,  506,  507,  508  and 
509,  as  amended  by  chap.  489, 
Jjaws  of  1888)  changing  the  mode 
of  inflicting  the  death  penalty,  do 
not  upon  their  face,  nor  in  their 
general  purpose  and  intent,  violate 
any  provision  of  the  Constitution. 
Peojie  ex  rel.  v.  Durston.  569 

6.  The  legislature,  however,  has 
power  to  change  the  manner  of 
inflicting,  the  death  penalty;  this 
is  not  a  change  of  punishment, 
but  simply  of  the  mode.  Id. 

6.  Whether  the  use  of  electricity  as 
an  agency  for  producing  death 
constituted  a  more  humane  method 
of  execution  than  that  formally 
used  was  a  question  for  the  legis- 
lature, and  its  determination  in 
regard  thereto  is  conclusive.     Id. 

Wlien  action  docs  not  abate  ab- 

Cutely  on  death  of  party. 

See  Carr  v.  Riseher.  117 


DEBTOR  AND  CREDITOR. 

J8ee  Creditor's  Suit. 

Fraudulent  Conveyances. 


DECEIT. 
JSee  Fraud. 

DEED. 

1.  H.,  plaintiffs  testator,  being  the 
owner  of  land  upon  which  was  a 
residence  built  for  and  used  as  a 
gentleman's  country  seat,  obtained 
from  defendant,  by  purchase  and 
grant,  a  right  of  way  from  said 
land  to  a  public  higriway  across 
the  farm  of  the  latter,  over  a 
piece  of  land  described.  The 
premises  of  H.  had  no  other  con- 
nection with  the  highway  than 
the  way  thus  granted.  The  land 
described  in  the  grant,  over  which 
the  way  was  granted,  was,  at  the 
.time,  rocky  and  uneven,  not 
adapted  to  purposes  of  cultivation, 
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or  for  a  carriage-way,  until  pre- 
pared for  that  purpose.  H.  pre- 
pared a  road-bed,  constructed 
thereon  a  carriage-waj,  fences 
were  built  on  both  sides,  with 
openings  on  either  side,  so  that 
defendant  might  cross  the  road. 
Defendant  thereafter  used  the  road- 
way for  carrying  heavy  loads  of 
farm  produce  and  utensils  over  it, 
thus  injuring  the  road,  and  also 
placed  stones  thereon  which  ob- 
structed the  passage,  and  he  threat- 
ened to  continue  such  use  whenever 
he  deemed  necessarv.  Held,  that 
plaintiff  was  entitled  to  an  injunc- 
tion to  restrain  such  improper  use 
of  the  way;  that  the  ^rant  gave 
plaintiff  not  only  a  nght  to  an 
unobstructed  passage  at  all  times 
over  the  land  marked  out  for  the 
way,  but  also  all  such  rights  as 
were  incident  or  necessary  to  such 
passage;  that  plaintiff  thus  ac- 
quired the  right  to  enter  upon  the 
land  and  construct  such  a  road  as 
he  desired,  and  to  restrict  such  use 
of  it  by  the  owner  of  the  servient 
tenement,  as  was  inconsistent  with 
the  full  and  unrestricted  enjoy- 
ment of  his  easement;  that  the  full 
extent  of  the  rights  of  the  grantor 
was  to  enter  upon  the  land  and  do 
such  acts  only  as  should  not  injure 
or  impair  the  usefulness  of  the 
road  so  constructed,  or  its  character 
as  a  carriage  road  for  private  use; 
also,  that  the  grantee  had  a  right, 
not  only  to  a  free  passage  over  the 
travelea  part,  but  also  over  the 
whole  strip  granted  and  enclosed 
as  a  way;  and  that  the  deposit  of 
stones  or  other  obstructions  on  any 
part  of  the  enclosure,  in  such  a 
way  as  to  interrupt  the  enjoyment 
of  the  easement,  was  inconsistent 
with  and  an  infringement  upon 
the  grantee's  rights,  and  could 
properly  be  prevented  by  injunc- 
tion.    Herman  v.  Roberts.  87 

2.  But  Iwld,  defendant  was  not  pre- 
cluded from  the  use  of  the  road- 
way, by  passing  over  or  across  it 
in  such  a  manner  as  not  materially 
to  obstruct  passage  or  injure  the 
road-bed.  Id, 

3.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  737,  §  124),  de- 
daring  that  "every  instrument 
executed  by  the  grantee  of  a  power, 
conveying  an  estate,  or  creating  a 
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charge  which  such  grantee  would 
have  no  other  right  to  convey  or 
create,  unless  by  virtue  of  his 
power,  shall  be  deemed  a  valid  ex- 
ecution of  the  power,  although 
such  power  be  not  recited  or  re- 
ferred to  therein,"  was  not  in- 
tended to  change  then  existing 
rules;  and  whenever,  in  addition 
to  the  power,  the  grantee  has  an 
independent  interest  in  the  prop- 
erty, whether  legal  or  eauitable, 
the  rule  of  the  statute  does  not 
apply,  and  the  instrument  will  not 
be  deemed  an  execution  of  the 
power,  but  only  a  conveyance  of 
the  independent  interest.  M.  L. 
Ins.  Go.  V.  Shipman.  324 

4.  The  possession  of  a  deed  by  the 

frantee  is  prima  facie  evidence  of 
elivery,  when  there  is  nothing  to 
impeach  the  bona  fides  of  his  pos- 
session.    Htrovgh  v.  Wilder.      530 

6.  In  an  action  for  partition,  plain- 
tiff claimed  title,  under  deeds, 
from  tlie  heirs  of  S.  W.,  whc  died 
Intestate.  The  defendant  G.  W., 
a  son  of  the  deceased,  claimed 
under  a  deed  from  her,  which  was 
neither  acknowledged  nor  its  ex- 
ecution attested  by  a  subscribing 
witness;  its  execution  was  proved 
by  two  witnesses  who  were  present 
at  the  time,  and  no  attempt  was 
made  to  show  that  lier  signature 
thereto  was  not  genuine.  The  fact 
of  delivery  was  not  directly  proved, 
but  defendant  produced  the  deed 
and  proved  that  it  was  drawn  by 
a  scrivener,  pursuant  to  the  direc- 
tions of  the  grantor.  Two  wit- 
nesses testified  to  declarations  of 
8.  W.,  to  the  effect  that  she  in- 
tended G.  W.  to  have  the  premises 
described  in  the  deed,  and,  that 
from  the  time  of  its  execution  until 
8.  W.'s  death,  several  years  there- 
after, it  was  in  the  custody  of  G. 
W.  It  also  appeared  that  G.  W. 
rented  the  premises  to  others,  paid 
taxes  and  made  repairs,  and  during 
his  mother's  life,  after  the  deed 
had  been  executed,  exercised  such 
control  over  the  property  as  usually 
attends  ownership.  ifeUly  the  tes- 
timony justified  a  finding  that  the 
deed  was  executed  and  delivered. 

Id. 

6.  Also  held,  that  plaintiff  was  not  a 
*' purchaser"  within  the  provision 


of  the  Reyised  Statutes  (1  R.  8. 
738,  §  137),  which  declares  that  an 
unacknowledged  and  unattested 
deed  *' shall  not  take  effect  as 
against  a  purchaser  or  incum- 
brancer until  so  acknowledged;" 
that  the  title  under  the  deed  was 
good,  as  between  the  parties,  and 
also,  against  her  heirs  or  one  claim- 
ing from  them,  as  the  grantor,  on 
her  death,  was  .neither  seized  nor 
had  she  any  title  to  the  land  in 
question,  and  the  heirs  took  and 
could  convey  nothing.  Id, 

7.  An  heir  who  takes  by  descent  is 
not  a  purchaser  in  the  eye  of  the 
law  and  does  not  hold  the  estate 
descended  by  purchase.  Id. 

8.  The  word  "purchaser,"  in  said 
statute,  means  one  who  derives  title 
by  purchase  from  the  grantor  in 
the  unacknowledged  and  unat- 
tested deed,  or  irom  one  who, 
himself,  is  either  mediately  or 
immediately  a  purchaser  from  such 
grantor.  Id^ 

DEFENSES 

Whatever,  under  the  former  system 
of  procedure  would  have  con- 
stituted a  good  ground  in  equity 
for  restraining  the  enforcement 
of  a  covenant  or  decreeing  its  dis- 
charge, will  now  constitute  a  good 
equitable  defense  to  an  action  on 
the  covenant  itself.  McCreery  v. 
D(iy.  1 

WJieii  contractor,  vpon  reoei^ 

inff  final  paytnent  under  his  contract, 
ejtecutts  release  of  all  causes  of  artion, 
damages,  etc.,  this  is  a  good  defense, 
to  any  claim  for  damages  emtuing 
under  the  contract. 

Phelan  v.  Mayo^r,  etc.  86 

DEFINITION. 

1.  An  heir  who  takes  by  descent  is 
not  a  "purchaser"  within  the  pro- 
vision 01  the  Revised  Statutes  (1  R. 
8.  738.  §  137),  which  declares  that 
an  unacknowledged  and  unat- 
tested deed  "  shall  not  take  effect 
as  against  a  purchaser  or  incum- 
brancer until  so  acknowledged;" 
and  does  not  hold  the  estate  de- 
scended by  purchaser.  Strough  v. 
Wilder.  530 
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2.  The  word  "purchaser"  in  said 
statute,  meaus  one  who  derives 
title  by  purchase  from  the  grantor 
in  the  unacknowledged  and  unat- 
tested deed,  or  from  one  who,  him- 
self, is  either  mediately  or  imme- 
diately a  purchaser  from  such 
grantor.  Id, 


DEMAND. 

Wluire  a  party  seek8  to  avail 

himself  of  a  certificate  of  deposit  as  an 
equitable  set-off,  a  previous  demand  of 
pay-ment  not  necessary. 

See  Richards  v.  LaTourette.         54 


DISCOVERY  AND  INSPEC- 
TION. 

The  granting  or  withholding  of  an 
order  of  discovery,  is  a  matter 
within  the  discretion  of  the  Su- 
preme Court,  and  its  decision, 
based  upon  the  merits  of  the  ap- 
plication, is  not  reviewable  herr?. 
Mnlay  v.  Chapman.  404 


DIVORCE. 

1.  In  an  action  for  divorce,  brought 
by  the  wife,  a  motion  for  a  tem- 
porary allowance  and  counsel  fee 
was  denied  by  the  Special  Term, 
on  the  ground  that  final  judgment 
had  been  rendered  for  plaintiff, 
awarding  her  alimony  and  costs, 
and  that,  although  tlie  defendant 
had  appealed  therefrom  and  pro- 
cured a  stay,  and  the  wife  had  no 
means  of  support  or  for  defending 
the  appeal,  yet  the  court  was  with- 
out power  to  grant  the  relief  de- 
sired. This  order  was  reversed  by 
the  General  Term,  and  the  case 
remitted  to  the  Special  Term  for 
a  decision  on  the  merits.  Ueld, 
that  the  order  of  the  Greneral 
Term  was  not  final,  and  so  was  not 
appealable  to  this  court.  Mc Bride 
V.  McBnde.  519 

2.  It  seems ^  that  power  exists  in  such 
a  case  to  make  the  allowance 
sought  during  the  pendency  of 
the  appeal  from  tfie  judgment 
and  imtil  the  final  determination 
of  the  action.  (Code  Civ.  Pro. 
§  1769.)  Id. 


8.  It  seems,  also,  that  the  court  be- 
low, in  the  exercise  of  its  discre- 
tion, may  and  should  require,  as  a 
condition  of  the  allowance,  that 
plaintiff  stipulate  that  the  sums 
allowed  shall,  in  case  of  an  affirm- 
ance of  the  judgment,  be  applied 
by  her  as  payment  jwv?  tanto 
thereon.  Id. 

DOWER. 

1.  B.,  by  his  will,  gave  to  his  widow, 
in  lieu  of  dower,  one-third  of  his 
personalty  absolutely,  and  the  net 
income  for  life  of  one-third  of  his 
real  estate,  which  w^as  vested  in  a 
trustee  for  that  purpose.  Aboiit 
three  years  after  B.  died,  the 
widow  brought  an  action  in  which 
she  asked  that  she  might  be  per- 
mitted to  make  her  election,  re- 
nounce the  testamentary  provision, 
and  have  her  dpwer  assigned,  on 
the  ground  that  she  was  ignorant 
of  the  extent  of  her  husband's 
estate  until  the  executor  filed  his 
accounts,  and  was  induced  to 
omit  to  take  the  steps  necessary 
to  claim  dower  by  representations 
of  the  executor  made  in  the  pres- 
ence of  S.,  the  principal  benefici- 
ary under  the  will,  and  by  8.,  as 
to  the  value  of  her  dower  right. 
Iltldy  that  plaintiff  was  not  entitled 
lo  the  relief  sought.  Akin  v. 
Kellfjgg.  441 

2.  The  provision  of  the  statute  (1  R. 
S.  741,  §S  13,  14)  requiring  a 
widow  to  elect  within  one  year 
between  a  provision  made  for  her 
in  her  husband's  will  and  the 
right  to  have  her  dower  in  his  real 
estate  admeasured,  and  declaring 
that  she  shall  be  deemed  to  have 
elected  to  take,  the  testamentary 
provision,  unless  within  that  time 
she  shall  enter  upon  the  lands  to  bo 
assigned  to  her  for  dower,  or  com- 
mence proceedings  for  the  assign- 
ment thereof,  has  the  force  of  a 
statute  of  limitations,  and  she  is 
at  once,  on  the  death  of  the  t<?s- 
tator,  charged  with  the  duty  of 
informing  herself,  so  as  to  make 
her  election.  /(/. 

3.  It  appeared  that  the  lands  in 
which  plaintiff  claimed  dower, 
had  been  conveyed  by  the  testator 
to  S.  for  a  nominal  consideration 
four  years  before  his  death,  much 
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of  which  time  he  had  lived  upon 
them  with  plaintiff;  that  five  days 
after  his  death  the  deed  was  re- 
corded. Plaintiff 's  evidence  was 
to  the  effect  that  S.  said  to  plain- 
tiff, ttie  day  after  the  funeral  that 
she  "would  receive  much  more 
than  if  she  had  received  her 
dower,"  and  shortly  afterward 
that  there  would  be  "money 
enough  for  us  all,"  and  that  the 
executor  stated  in  the  presence  of 
S.  that  plaintiff  would  receive 
$1,200  to  |1,300  per  annum.  Held, 
that  these  had  not  the  weight 
of  representations  of  facts  upon 
which  an  estoppel  could  be 
based;  but  were  mere  expressions 
of  opinion,  and  so  could  not  ex- 
empt plaintiff  from  the  duty  of 
examining  herself  into  the  con- 
dition of  affairs.  Id. 


ELECTION  (OF  OFFICERS). 

1.  Inspectors  of  election  are  simply 
ministerial  officers,  and  a  board  of 

inspectors  has  no  discretionary 
power  to  reject  the  vote  of  a  per- 
son who,  upon  being  challenged 
and  upon  application  of  the  statu- 
tory tests,  has  shown  himself 
Sualified  to  vote.  When  this  is 
one  the  offered  vote  in  legal  con- 
templation is  finally  received,  and 
must  be  deposited.  People  ex  rd. 
v.  Bell.  175 

2.  It  seems  the  lawfulness  of  a 
vote  cannot  be  determined  until 
it  has  been  received,  and  an 
elector's  right  cannot  be  annulled 
without  a  trial.  Id. 

8.  In  proceedings  by  mandamus  to 
compel  defendants,  who  were 
members  of  a  board  of  inspectors 
of  election,  to  affix  their  signature 
to  the  election  returns,  it  ap- 
peared that  after  the  closing  of 
the  polls  the  inspectors  counted 
the  ballots  cast  and  declared  the 
result,  but  defendants  refused  to 
affix  their  signatures  upon  the 
ground  that  fraudulent  votes  were 
cast  by  persons  who  were  not 
themselves  registered,  but  who 
falsely  personating  registered 
voters,  upon  being  challenged, 
complied  with  statutory  tests. 
Held,  that  it  was  the  duty  of  the 
inspectors  to  count  and  return  all 


the  votes  cast,  and  of  each  to 
attach  his  signature  to  the  return; 
and  that  a  peremptory  writ  was 
properly  granted.  Id. 

4.  The  affidavits  presented  in  op- 
position to  the  motion  for  the 
writ  averred  that  the  fraudulent 
votes  when  offered  were  objected 
to  on  the  ground  that  "the  per- 
sons were  challenged  and  sworn 
and  their  answers  were  unsatis- 
factory." It  was  not  denied, 
however,  that  the  challenged 
voters  complied  with  the  statutory 
requirements.  Held,  that  the  saiS 
averment  fell  short  of  an  allegation 
that  full  answers  were  not  made, 
but  meant  simply  that  while  full 
answers  were  made  they  did  not 
satisfy  the  defendants;  and  that 
this  did  not  warrant  them,  either 
in  denying  the  rights  of  the  voters 
or  in  refusing  to  sign  the  returns. 

Id, 

5.  The  opposing  affidavits  alleged 
that  the  questioned  "  ballots  were 
not  received  by  the  board  or  by  a 
majority  thereof."  Held,  that  it 
was  not  essential  tJiat  the  recep- 
tion of  the  ballot  of  a  challenged 
voter  should  be  agreed  to  by  a 
majority  of  the  board;  that  within 
the  meaning  of  the  provisions  of 
the  General  Election  Law  (Art.  4, 
tit.  8,  §  28,  chap.  130,  Laws  of 
1842),  which  directs  that  '-'when 
the  board  shall  finally  have  re- 
ceived the  ballot  of  an  elector  one 
of  the  inspectors  *  *  ♦  shall 
deposit  it,"  the  ballot  is  finally 
received  when  the  elector  has  satis- 
fied all  the  statutory  tests,  and  any 
inspector  may  deposit  it.  Id, 


ELECTION  (OF  REMEDIES). 

Where  one  bank  has  funds  on  de- 
posit with  another,  the  law  implies 
a  contract  between  them  that  the 
latter  shall  pay  the  amount  stand- 
ing to  the  credit  of  the  former, 
upon  and  according  to  its  drafts 
or  order,  and  a  failure  so  to  pay 
is  a  breach  of  contract,  for  which 
the  debtor  bank  is  legally  liable; 
the  remedy  of  the  depositor  is  not 
confined  to  a  suit  for  the  whole 
deposit.  C.  If,  Bank.  v.  /.  d  T, 
^^,  Baiik,  m 
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EMINENT  DOMAIN. 

1.  Under  the  provision  of  the  Gen- 
eral Railroad  Act  of  1850  (§  18, 
chap.  140,  Laws  of  1850),  which 
authorizes  a  corporation  organized 
under  it  to  obtain,  bj  condemna- 
tion, such  lands  as  is  "required 
for  the  purposes  of  its  incorpo- 
ration,'' only  such  and  so  much 
land  may  be  condemned  as  the 
proper  execution  of  the  corporate 
purposes  shall  require  and  render 
necessary.      In  re  S.  B.  R.  B.  Co. 

141 

2.  Under  the  provision  of  the  Street 
Railroad  Act  of  1884  ( §  8,  chap. 
252,  Laws  of  1884),  giving  to  a 
corporation  organized  under  it 
the  right  to  construct  its  road 
''through,  along  and  upon  any 
private  property  which  said  c  >m- 
pany  may  require  for  the  pur- 
pose," and  giving  it  the  powers 
and  privileges  granted  to  corpo- 
rations organized  under  the  Gen- 
eral Railroad  Act,  conceding  that 
a  street  railroad  corporation  has 
power  to  condemn  lands  of  a  pri- 
vate owner  in  some  cases  and  for 
some  purposes,  as  to  which  qucefrt, 
the  purposes  are  those,  and  those 
only,  which  the  law  of  its  organi- 
zation describes  and  defines,  and 
which  are  certified  to  in  its  articles 
of  association;  those  purposes  are 
limited  to  the  construction  of  a 
street  surface  railroad.  Id. 

8.  Where,  therefore,  the  articles  of 
association  of  a  corporation  organ- 
ized under  the  Street  Railroad 
Act,  stated  its  purpose  to  be  to 
construct  and  operate  a  street  sur- 
face railroad  through  certain  spec- 
ified avenues  in  the  village  of  E., 
and  the  corporation  subsequently 
filed  a  map  of  its  intended  route, 
which  was  not  along  the  specified 
streets,  but  w^as  located  upon  pri- 
vate property  outside  of  the  streets 
for  nearly  the  whole  distance,  hdd^ 
the  corporation  had  no  ri^ht  to 
condemn  the  lands  upon  which  the 
proposed  route  was  located,  as 
they  were  not  required  for  the  pur- 
poses of  its  incorporation;  that 
while  a  right  to  change  the  speci- 
fied route  might  exist,  this  did  not 
authorize  a  change  which  involved 
not  only  a  contr^iction  and  viola- 
tion of  the  articles  of  association, 


but  also  of  the  character  and  qual- 
ity of  the  corporation.  /rf. 


ERIE  (COUNTY.  OF). 

1.  Under  and  by  the  provision  of  the 
act  of  1881  (Chap.  557,  Laws  of 
1881),  declaring  that  every  county 
treasurer  thereafter  elected  or  ap- 
pointed in  the  county  of  Erie, 
"shall  receive,  as  compensation 
for  his  services,"  an  annual  salary 
to  be  fixed  before  he  enters  upon 
the  duties  of  his  office,  the  six 
months'  limitation  of  the  act  of 
1877  (Chap.  486,  Laws  of  1877)  be^ 
came  inapplicable,  and  it  became 
lawful  for  the  board  of  supervisors 
to  fix  the  next  treasurer's  salary 
at  anytime  before  his  election,  and 
the  salary,  so  fixed,  is  the  only 
compensation  he  is  entitled  to  for 
the  entire  and  complete  perform- 
ance of  all  his  official  duties, 
Suprft.  Brie  Co.  v.  Jones.  889 

2.  Accordingly,  held,  that  defend- 
ant,  who  was  elected  county  treas^ 
urer  at  the  November  election  in 
said  county,  following  the  passage 
of  said  act  of  1881,  the  board 
of  supervisors  having  previously 
fixed  his  salary,  was  only  entitled 
to  the  salarv  so  fixed;  and  he  hav- 
ing withhefd  the  fees  collected  by 
him  and  refused  to  pay  the  same 
over  to  the  county,  which,  under 
the  act  of  1880  (Chap.  288,  Laws 
of  1880)  was  entitled  to  them, 
that  an  action  was  maintainable 
against  him,  on  behalf  of  the 
county,  by  its  board  of  supervis- 
ors, to  recover  the  same.  /<f. 


ESTOPPEL. 

1.  A  town  cannot  be  estopped  by 
the  neglect  of  its  supervisor  to 
assert  a  claim  against  the  county, 
the  grounds  of  which  are  equally 
known  to  all  members  of  the  board 
of  supervisors.  Strough  v.  Siiprs. 
Jeff.  Co.  212 

2.  In  an  action  to  recover  the  posses- 
sion of  persf  "lal  property,  when 
the  defendant  gives  an  undertake 
ing  for  the  return  of  the  property, 
admitting  therein  that  plaintiff  has 
taken  the  property  described  in 
his  affidavit  and  requisition  fron\ 
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defendant's  possession,  he  is  estop- 
ped from  denying  that  he  liad  pos- 
session of  the  property,  or  any 
part  thereof,  at  the  commence- 
ment of  tlie  action,  or  from  show- 
ing that  it  was  dilferent  or  other 
property;  he  is  concluded  by  the 
recitals  m  the  undertaking.  Mar- 
tin V.  OiWert.  298 

3.  The  effect  of  the  recital,  as  an 
estoppel,  is  not  taken  away  by  the 
fact  that  after  the  return  of  the 
property  to  the  defendant,  he 
serves  an  answer,  denying  that 
he  ever  had  possession  of  the 
property  mentioned  in  the  com- 
plaint or  afTidavit  accompanying 
the  requisition;  nor  is  its  •effect 
disturbed  by  tlie  provision  of  the 
Code  of  Civil  Procedure  (§  1704), 
giving  defendant  a  right  to  a  re- 
turn of  the  property  replevied,  on 
giving  a  bond,  although  it  be  not 
the  property  described  in  the  requi- 
sition.        "  Id. 

4.  The  submission  to  arbitration,  by 
parties,  of  all  matters  in  dispute, 
growing  out  of  a  particular  trans- 
action or  contract,  will  estop  them 
from  thereafter  claiming  that  the 
award  is  not  conclusive  and  does 
not  embrace  a  decision  upon  some 
particular  matters.  N.  Y.  L.  dt 
W.  W.  Co.  V.  JScIuuider  et  al.      475 

5.  After  the  writ  of  certiorari  was 
issued,  the  assessment-roll  having 
been  placed  in  the  hands  of  the 
proper  officer  for  collection,  the 
relators  paid  the  taxes  imposed 
upon  the  property,  leaving,  how- 
ever, with  the  officer  a  writing, 
stating  that  the  taxes  were  paid 
under  protest,  for  the  reason  that 
the  assessment  was  excessive  and 
that    for   the  correction  thereof, 

?irocecdings  were  then  pending. 
Idd,  that  in  the  absence  of  any 
evidence  as  to  the  circumstances 
under  which  the  payment  was 
made,  the  presumption  was,  that 
the  payment  was  involuntary,  and 
so,  did  not  estop  the  relators.  Peo- 
ple ex  rcl.  v.  Carter .  557 

6.  It  9eems,  where  one  pays,  under 
protest,  taxes  based  upon  an  as- 
sessment, not  void,  but  simply  ex- 
cessive, and  gives  notice  of  his 
intention  to  review  and  correct 
the    same    in    proceedings    then 


pending  for  that  purpose,  abd 
that  he  intends  to  reserve,  not  to 
waive  or  abandon,  his  proceedings, 
such  a  payment  may  not  be  set  up 
as  a  bar  to  the  further  prosecution 
of  the  proceedings.  Id, 


-Ejrpressions  of  opinion   as  to 


value  Jiave  not  the  weight  of  represenU 
ationsof  fact  upon  tthich  estoppel  can 
be  based. 
iSptf  Akin  V.  Kellogg.  441 

EVIDE^XE. 

1.  In  considering  the  extent  of  the 
rights  of  the  respective  parties 
in  the  grant  of  a  right  of  way,  it 
is  not  proper  to  refer  to  the  parol 
negotiations  which  preced^  or 
accompanied  its  execution,  but 
the  language  of  the  grant  should 
be  regarded,  and  when  that  is  un- 
certam  or  ambiguous,  the  circum- 
stances surrounding  it,  and  the 
situation  of  the  parties,  with  a 
view  of  arriving  at  the  true  intent 
of  the  parties.    Herman  v.  Roberts. 

37 

2.  In  an  action  to  recover  posses- 
sion of  personal  property,  as  plain- 
tiff's affidavit,  requisition  and  the 
return  of  the  officer  are  made  by 
the  Code  of  Civil  Procetlure  (§  1717) 
part  of  the  judgment-roll  and  a  copy 
of  them  is  required  to  be  furnished 
to  the  court  or  referee  on  trial,  it 
is  not  necessarj*^  to  put  them  form- 
ally in  evidence  in  order  that  the 
court  may  consider  them.  Martin 
v.  Gilbert.  2©8 

3.  Upon  trial  of  an  action  to  recover 
for  the  alleged  unlawful  conversion 
of  a  quantity  of  oil  placed  in  de- 
fendant's possession  for  storage  by 
W.  and  M.  and  which  defendant, 
upon  demand  and  after  notice  of 
plaintiff's  claim,  refused  to  deliver, 
plaintiff,  to  establish  his  title,  in- 
troduced in  evidence  a  judgment- 
roll  in  an  action  brought  by  W.  and 
M.  against  him,  in  which  the  title 
to  the  oil  was  in  issue,  and  it  was 
decided  that  plaintiff  here  was 
owner.  The  referee  held  that  said 
judgment  conclusively  established 
plaintiff's  right  to  the  oil,  and  ex- 
cluded evidence  offered  by  the  de- 
fendant to  dispute  said  right. 
Held,  no  error.  Hughes  v.  ('.  P, 
Lines,  423 
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4  Where,  on  trial  oi  an  action  to  set 
aside  a  conveyance  of  real  estate 
made  by  an  insolvent  debtor,  as 
executea  to  hinder,  delay  and  de- 
fraud creditors,  the  court  excluded 
evidence  offered  by  plaintiff  to  the 
effect  that  prior  to  tli^  conveyance, 
bankruptcy  proceedings  haa  been 
commenced  against  the  grantor 
and  an  order  issued  therein  re- 
straining him  from  making  any 
distribution  of  the  property,  held, 
no  error.     Talcott  v.  Harder.    536 

5.  In  an  action  brought  to  recover 
alleged  damages  caused  by  the 
unlawful  construction  and  mainte- 
nance of  defendant's  railroad  in 
front  of  plaintiff's  premises,  the 
(question  litigated  was  as  to  plain- 
tiff's title  and  possession.  Plaintiff 
was  allowed  to  give  in  evidence, 
under  objection  and  exception,  a 
deed  of  the  premises  executed  to 
him  after  the  commencement  of 
the  action.  Htid,  error.  Deun  v. 
M.  E.  R.  Co.  .  540 

6.  Upon  the  trial  of  an  indictment 
for  murder,  evidence  was  admitted 
as  to  quarrels  between  defendant 
and  deceased,  and  as  to  conversa- 
tions between  then.  Held,  proper, 
as  tending  to  show  the  existence 
of  motive.  People  v.  Kemmler.  580 

7.  Physicians  who  had  been  sent  to 
the  jail  by  the  district  attorney  to 
make  an  examination  of  the  pris- 
oner were  permitted  to  testify,  as 
witnesses  for  the  prosecution,  to 
his  mental  condition,  under  the 
objection  that  either  the  relation 
of  patient  and  physician  existed, 
or  else  the  prisoner  was  compelled 
to  furnish  evidence  against  him- 
self. Held,  no  error;  no  evidence 
having  been  called  for  as  to  the 
prisoner's  statements  or  as  to 
transactions  in  the  jail.  Id. 

8.  The  rule  which  rejects  parol  evi- 
dence when  offered  with  respect  to 
written  contracts,  has  no  applica- 
tion to  a-  case  where,  of  an  original 
agreement  which  has  been  exe- 
cuted, a  part  only  is  in  writing 
and  the  remainder  is  verbal. 
Boutledge  v.  Worthington  Co.    592 

9.  The  written  memorandum  of  a 
contract  required  by  the  Statute 
of  Frauds  must  contain,   within 


itself  or  by  reference  to  other  writ- 
ings, all  the  essential  elements  of 
a  contract,  and  when  it  comes  up 
to  these  requirements,  neither 
party  will  be  permitted  to  show 
that  the  contract  was  other  or  dif- 
ferent than  that  stated.  Id, 

10.  If,  however,  the  writing  is  in- 
sufficient, but  there  has  been  such 
a  performance  as  to  take  the  case 
out  of  the  operation  of  the  statute, 
oral  evidence  is  admissible  to  sup- 
ply omissions  and  to  establish 
what  were  the  contractual  rela- 
tions of  the  parties.  Id. 

11.  In  an  action  to  recover  for  cer- 
tain publications  sold  by  plaintiffs 
to  defendant,  plaintiffs  produced 
in  evidence  an  agreement  signed 
by  defendant  by  which  it  agreed 
to  take  the  publications  at  a  price 
specified,  amounting  to  $4,000. 
It  appeared  that  after  the  parties 
had  come  to  an  agreement  in  re- 
gard to  the  sale,  defendant  at 
plaintiffs'  request  for  a  formal 
order  executed  the  writing. 
Defendant  set  up  as  b  counter- 
claim, and  offered  to  prove  by 
oral  evidence  that  plaintiffs  agreed 
in  consideration  of  the  purchase, 
and  as  part  of  the  agreement,  that 
the  trade-price  at  which  they  sold 
the  publication  should  not  be 
lowered,  and  claimed  damages 
for  a  breach  of  that  agreement. 
The  testimony  was  re  j  ec ted .  Held, 
error;  that  the  writing  represented 
a  part  only  of  the  contract,  that 
is  defendant's  undertaking,  while 
that  of  plaintiffs  rested  simply  in 
parol;  that  there  was  in  fact  no 
valid  contract  between  the  parties; 
but  as  it  had  been  executed,  this 
took  the  agreement  out  of  the 
Statute  of  Frauds,  and  left  the  par- 
ties subject  to  and  bound  by  the 
terms  of  the  actual  agreement 
made.  Id. 

12.  On  trial  of  an  action  to  set  aside 
an  instrument  on  the  ground  of 
conspiracy  and  fraud,  in  the 
absence  of  any  proof  connecting 
a  person  not  a  oart}**  to  the  action 
w^ith  the  alleged  conspiracy,  his 
acts  or  declarations  are  immaterial 
and  inadmissible;  to  make  them 
competent,  prima  facte  evidence 
must  first  be  given  of  the  existence 
of  the  conspiracy,  and  of  the  con- 
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nection  of  the  person  whose  acts 
and  declarations  are  sought  to  be 
proved.    Rutherford  v.  Sefuittman. 

13.  Where  the  proof  establishing 
the  existence  of  a  valid  claim 
against  an  estate  was  clear  and 
uncontradicted,  field,  the  exclusion 

«  of  evidence  that  in  a  conversation 
between  the  executor  and  the 
holder  of  the  claim  in  reference 
to  a  claim  of  the  estate  against 
him,  nothing  was  said  by  him  as 
to  his  claim,  was  not  error  justify- 
ing a  reversal.     Cohu  v.   nuMon, 

609 

14.  Where  the  probate  of  a  will 
was  contested  upon  the  ground 
that  the  instrument  was  fabricated 
after  the  death  of  the  testator  by 
O.,  one  of  the  witnessess  thereto, 
and  the  proof  on  the  part  of  the 
contestants  consisted  mainly  of 
acts  and  declarations  of  O.,  who 
had  died  prior  to  the  trial,  tend- 
ing to  show  that  the  testator 
died  intestate,  and  that  O.  fabri- 
cated the  instrument,  Jield,  it  was 
competent  to  prove  declarations  of 
O.,  during  the  life  of  the  testator, 
to  the  effect  that  he  had  made  a 
will.     In  re  He^ra.  615 

15.  It  seenis  that  declarations  of  a 
deceased  subscribing  witness  to  a 
will  are  competent  to  impeach  its 
execution  so  far  as  his  signature 
thereto  is  concerned;  they  have 
no  other  effect  however  than 
to  impair  the  force  of  his  signa- 
ture as  evidence  of  the  perform- 
ance of  the  conditions  stated  in 
the  attesting  clause.  Id. 

16.  Upon  the  trial  of  an  action  to 
recover  for  services  of  plaintiff 
under  a  contract  between  him 
and  V.  T.,  defendant's  testator, 
a  book  was  offered  in  evidence, 
on  the  part  of  the  plaintiff,  which 
contained  an  account  of  work 
done  for  V.  T.  and  others.  There 
was  oral  testimony  showing  that 
it  was  correctly  kept  and  had  been 
recognized  by"V.  T.  in  his  settle- 
ments with  other  persons  as  ac- 
curate. The  evidence  was  received 
under  objection  and  exception. 
//<f/(f,  no  error.     WentY.  Van,  Tuyl. 

620 


Where  ot^eetion  on  trial  intuf- 

fieient  to  raise  questum  as  to  eumpe^ 
teney  of  evidence. 

See  Hauxhurst  v.  Bitch  (Mem.\ 
621. 


EXCEPTIONS. 

1.  Where  a  reversal  of  a  judgment 
by  the  General  Term  is  upon  the 
law,  not  the  facts,  to  sustain  the 
reversal  here,  it  must  appear  that 
some  exception  was  taken  on  the 
trial  raising  a  question  of  law,  and 
that  such  question  was  erroneously 
decided.    Schoonmaker  v.  Bonnie. 

565 

2.  A  judgment  will  not  be  reversed 
as  to  one  of  several  parties  appel- 
lant, although  to  him  erroneous 
in  law,  upon  a  general  exception 
by  all,  in  the  absence  of  a  special 
exception  pointing  out  the  error  in 
the  particular  case.  Id. 

8.  An  exception  to  a  finding  of  fact 
does  not  reach  an  erroneous 
reason  given  for  it  in  an  opinion  of 
the  court  accompanying  its  decis- 
ion; if  there  is  in  any  view  evidence 
to  sustain  it,  this  court  is  bound 
by  it.      Rutherford  v.  Sc?iattman. 

604 

4.  In  the  absence  of  an  exception  to 
a  finding  of  fact  by  a  referee,  or  of 
a  request  to  find  differently,  the 
finding  is  not  reviewable  here. 
West  V.  Van  Tuyl.  620 


EXECUTION. 

1.  Certain  creditors  of  a  corporation, 
whose  claims  against  it  were  valid 
and  past  due,  and  against  which 
there  was  no  defense,  knowing  the 
corporation  to  be  insolvent,  and 
for  the  purpose  of  obtaining  a 
preference  over  other  creditors, 
commenced  action  against  it,  the 
summons  being  served  upon  D., 
one  of  the  directors,  under  an  ar- 
rangement with  him  that  he  would 
not  disclose  the  service  to  the 
other  ofticers;  he  carried  out  the 
agreement  and  suffered  said  credit- 
ors to  obtain  iudgment  by  default. 
The  corporation  had  no  real  estate 
and    its   personal    property    was 
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levied  upon  and  sold  under  cxecu- 
cution  issued  on  said  judgments. 
In  an  action  brought  by  a  receiver 
of  the  corpomtion,  appointed  sub- 
sequent to  the  levy,  to  have  the 
judgments  declared  void  and  set 
side,  Jieid,  that  the  arrangement 
did  not  constitute  an  assignment 
or  transfer;  that  there  was  no  vio- 
lation of  said  statute,  and  that  the 
action  was  not  maintainable.  The 
claim  was  made  upon  the  part  of 
the  plaintff  on  appeal  that  the  sale 
under  the  execution  after  the  ap- 
pointment of  the  receiver  was 
absolutely  void.  Htld,  untenable, 
as  no  such  cause  of  action  was  set 
forth  in  the  complaint,  and  there 
was  no  finding  in  reference  thereto 
by  the  trial  court.  Varnum  v. 
Hart.  101 

2.  Also  held,  that  as  the  sheriff  had 
seized  upon  the  property  and  had 
it  in  his  possession  at  the  time  of 
the  appointment  of  the  receiver 
the  sale  was  not  absolutely  void, 
but  at  most  could  be  held  to  be 
simply  irregular.  Id. 

m 

3.  Another  creditor  commenced  his 
action  by  service  of  summons  on 
the  president  of  the  corporation. 
At  a  meeting  of  its  directors  held 
the  next  day,  a  resolution  was 
passed  authorizing  an  attorney  to 
appear  for  it  and  offer  iudgment 
for  the  amount  of  the  claim;  this 
the  attorney  did,  and,  four  days 
after  the  service,  judgment  was 
entered  on  the  offer,  and  execution 
entered  thereon.  It  was  then  ar- 
ranged between  said  creditor  and 
the  other  judgment-creditors, 
three  in  number,  whose  executions 
had  been  levied,  that  the  sheriff 
should  sell  by  virtue  of  all  the  ex- 
ecutions and  apply  the  proceeds 
pro  rata  thereon.  The  proceeds  of 
sale  were  not  sufficient  to  satisfy  the 
three  executions  first  levied,  llcld, 
that  assuming  the  last  judgment 
was  in  violation  of  the  statute,  and 
so  void,  as  to  which  qiurre,  this  did 
not  invalidate  the  stile;  that  as  the 
valid  executions  had  the  prior  lien 
and  this  was  more  than  the  pro- 
ceeds, they  justified  and  upheld 
the  sale,  and  the  presence  of  the 
other  execution  in  the  hands  of  the 
sheriff,  which  even  if  valid,  was 
not  entitled  to  any  of  the  proceeds, 
could  work  no  harm.  Id. 

SicKELs — You  LXXIV, 


4.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (^  1393)  ex- 
empting pensions  granted  by  the 
United  States  or  a  state  for  mili- 
tary or  naval  services  from  levy 
and  sale  on  execution,  where  the 
receipts  from  a  pension  can  be 
directly  traced  to  the  purchase  of 
property  necessary  or  convenientj^ 
for  the  support  and  maintenance 
of  the  pensioner  and  his  family, 
such  property  is  exempt.  Y.  V. 
N.  Bank  v.  Carpenter.  550 

5.  Where,  therefore,  a  pensioner 
who  had  a  wife  and  family  pur> 
chased  a  house  and  lot  for  a  home, 
paying  a  portion  of  the  purchase- 
price  out  of  the  proceeds  of  a 
pension  certificate,  and  giving  a 
mortgage  on  the  premises  to  secure 
the  balance,  held,  that  the  premises 
were  exempt  from  levy  and  sale  on 
execution.  Id, 

6.  It  seems  that  where  pension  mon- 
eys have  been  embarked  in  business 
and  mingled  with  other  funds  so 
as  to  be  incapable  of  identification 
or  separation,  the  pensioner  loses 
the  benefit  of  the  exemption.     Id. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

1.  To  the  extent  that  a  surrogate  is 
given  jurisdiction  in  the  adminis- 
tration of  the  estates  of  deceased 
persons,  he  acts  judicially;  and 
while  his  judicial  acts  are  con- 
trolled by  the  limitations  imposed 
by  statute,  where  in  a  matter 
within  his  peculiar  Jurisdiction  it 
is  claimed  that  he  is  divested  of 
all  discretion,  to  justify  that  con- 
elusion  the  language  of  the  statute 
must  be  incapable  of  any  other 
interpretation.    In  re  Wagner.     28 

3.  The  provision^  of  the  Code  of 
Civil  Procedure  (^t*  2715,  2726, 
2727),  authorizing  a  "  person  in- 
terested in  the  estate"  to  apply 
to  the  surrogate  for  an  order  to 
compel  an  executor  to  file  an  in- 
ventory or  to  account,  and  requir- 
ing he  surrogate,  in  case  he  is- 
satisfied  that  the  executor  is  in 
default  in  filing  a  sufficient  inven- 
tory, to  make  an  order  requiring 
him  so  to  do,  or  in  case  he  fails  **  to 
show  good  cause  to  the  contrary 

89 
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to  require  liim  to  account,  and  the 
provision  (§  2514,  sub.  11)  that 
where  a  person  interested  applies, 
"an  allegation  of  his  interest 
•duly  verified  suffices,  although  his 
interest  is  disputed,"  do  not  make 
it  compulsorj'  upon  the  surrogate 
to  grant  the'  petition,  simply  be- 
,  cause  the  petitioner  swears'  that 
he  is  interested.  Id. 

3.  The  said  provisions  do  not  de- 
prive the  surrogate  of  the  discre- 
tion and  power  to  pass  upon  the 
right  of  the  petitioner  to  demand 
the  relief  sought,  and  the  execu- 
tor may  show,  in  opposition  to 
the  application,  that  the  estate  has 
been  settled,  and  that  all  the  bene- 
ficiaries named  in  the  will  have  re- 
vceived  their  share  and  released  the 
•executor  from  all  claims  ;  and  this 
being  shown,  it  is  the  duty  of  the 
.surrogate  to  deny  the  application. 

Id. 

4.  As  to ^ the  filing  of  an  inventory, 
the  executor  is  not  in  the  eye  of 
the  law  "  in  default  "or  **  a  delin- 
quent," and  as  to  the  accounting, 
he  does  not  fail  "to  show  goocl 
cause  to  the  contrary "  when  it 
appears  that  the  estate  has  been 
accounted  for  and  distributed 
among  those  entitled  thereto;  and 
this,  although  the  accounting  and 
distribution  were  made  out  of 
court.  Id. 

5.  It  serins,  where  it  appears  in  an- 
swer to  such  an  application,  that 
the  right  of  the  petitioner  has 
•been  satisfied  and  extinguished  or 
barred  by  a  release,  and  iha  factum 
■of  the  settlement  or  release  is  put 
in  issue  by  his  reply,  or  it  is  ques- 
tioned on  the  ground  of  fraud,  the 
surrogate  has  no  jurisdiction  to  try 
the  issue,  and  should  dismiss  the 
petition,  remitting  the  ai)plicant 
to  his  proceeding  in  a  court  hav- 
ing general  equity  powers  to  try 
it.  Id. 

6.  Where  all  the  parties  interested 
in  an  intestate's  estate  are  of  full 
age,  and  one  of  them,  with  the  as- 
sent of  the  others,  undertakes  to 
administer  upon  the  estate  with- 
out the  issuing  of  letters  of  ad- 
ministration, settles  all  claims 
against  the  estate,  states  an  ac- 
<-ount  and  distributes  the  balance 


so  shown  to  be  on  hand  for  dis- 
tribution, and  each  of  the  other 
parties  interested  takes  his  or  her 
share,  the  settlement  is,  so  far  as 
it  goes,  binding,  and  no  one  of 
them  can  thereafter  claim,  through 
a  formal  administration,  a  new  dis- 
tribution; and  this  is  so.  in  the 
absence  of  any  claim  of  fraud  or 
mistake,  although  it  appears  that 
the  party  making  the  distribution 
credited  himself  in  the  account 
with  the  amount  of  an  indebte<l- 
ncss  of  the  intestate  to  him,  which 
was  not  questioned  by  the  others. 
Lcdyard  v.  Bull.  ftJ 

7.  It  seems,  however,  whenj  the  party 
making  the  distribution  is  legally 
chargeable  with  interest  on  any 
item  of  the  account,  and  the  same 
is  not  inchideil  in  the  account,  the 
settlement  and  acceptance  of  their 
distributive  share  does  not,  in  the 
absence  of  a  release,  bar  the  other 
next  of  kin  from  claiming  and 
recovering  a  proportionate  share 
of  the  interest.  Id. 

8.  It  seems,  while  as  a  general  rule 
an  administrator  may  not  retain 
from  money  in  his  hands  the 
amount  of  a  debt  due  him  from 
the  intestate,  until  it  has  been 
legally  established  and  allowcni. 
he  may  do  so  if  all  the  persons  in- 
terested in  the  estate  assent  thereto. 

Id. 

9.  It  appeared,  in  such  a  case,  that 
the  item  upon  which  interest  was 
claimed,  was  an  item  in  a  running 
account  representing  the  intes- 
tate's share  in  a  business  not  then 
closed;  that  the  amount  was  not 
definite?}'  determined  at  the  time 
of  the  entry,  but  was  entered  sulv 
ject  to  mollification  upon  a  subse- 
quent collection  of  the  assets  and 
closing  up  of  the  business;  and 
that  tlie  decedent's  share  was  left 
in  the  hands  of  his  son,  the  party 
who  made  the  distribution,  as  a 
deposit,  he  drawing  upon  it  from 
time  to  time  during  his  life  as  he 
required  monev.  Held,  that  the 
item  did  not  draw  interest  untU 
demand,  and  in  the  absence  of 
proof  of  a  demand,  interest  was 
not  chargeable;  also  that,  conced- 
ing the  rule  to  be  otherwise,  the 
facts  justified  an  inference  that  it 
was  the  underatanding  of  the  par- 
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ties  that   no  interest  should    be 
charged.  Id, 

10.  In  the  absence  of  creditors,  an 
administrator  is  a  mere  trustee  for 
the  next  of  kin,  charged  with  the 
sole  duty  to  collect,  convert  and 
distribute  the  estate.  Id. 

11.  Where,  therefore,  the  whole  es- 
tate has  been  legally  and  justly 
distributed,  there  is  no  trust  duty 
to  be  performed  and  no  need  of 
a  trustee.  Id. 

12.  In  proceedings  under  the  provi- 
sions of  the  Code  of  Civil  Proced- 
ure (§  2606),  giving  the  surrogate 
jurisdiction  upon  the  death  of  an 
executor  to  require  his  executor  or 
administrator  to  account  for  and 
deliver  over  the  trust  estate,  such 
representative  stands  in  place  of 
the  decedent  for  the  purpose  of 
the  accounting,  and  the  surrogate's 
power  is  precisely  the  same  as  if 
the  letters  of  the  deceased  execu- 
tor had  been  revoked  in  his  life- 
time, and  he  had  been  called  upon 
to  deliver  up  the  assets.  In  re 
Clark  427 

18.  In  such  a  proceeding,  the  referee 
to  whom  the  matter  was  referred 
by  the  surrogate  found  as  facts 
that  a  large  amount  of  money  be- 
longing to  the  estate  was  received 
by  C.,  the  deceased  executor,  be- 
yond the  sums  acknowledged  in 
the  account  presented  by  his  exec- 
utrix, specifying  various  items, 
including  one  of  |;l 5,000  received 
by  C.  within  three  months  of  his 
death,  and  "deposited  by  him  in 
his  own  private  bank  account," 
and  that  "there  was  no  evidence 
of  the  disposition  of  sjiid  funds" 
by  him,  with  certain  specitled  ex- 
ceptions; also,  that  the  accounting 
executrix,  although  in  pos.session 
of  C.'s  bank  and  check-books,  re- 
fused to  produce  them.  As  con- 
clusions of  law,  the  referee  found 
that  there  being  no  evidence  of 
the  disposition  of  said  funds  by 
C,  they  are  presumed  to  have 
come  into  the  possessicm  of  his 
executrix;  and  that  said  presump- 
tion was  strengthened  by  the  de- 
posit by  C.  to  his  private  account, 
and  the  refusal  of  his  executrix  to 
produce  such  book,  and  that  a  de- 
cree should  be  entered  against  her 


individually  and  as  executrix  for 
the  sums  due.  Upon  the  hearing 
before  the  surrogate  he  modiflea 
the  finding  that  the  moneys  re- 
ceived by  C.  were  deposited  by 
him  in  his  own  private  aci  ount, 
by  substituting  a  finding  that  the 
nioneys  were  deposited  to  his  own 
individual  credit,  and  he  sustained 
exceptions  to  the  conclusions  of 
law,  so  found,  as  to  the  presump- 
tion that  the  fund  came  into  the 
possession  of  the  executrix,  and  to 
the  direction  of  judgment  against 
her  individuallj',  and  he  awarded 
judgment  against  her  as  execu- 
trix simply;  the  report  in  all  other 
respects  was  confirmed.  The  Gen- 
eral Term  affirmed  the  decree  on 
the  ground  mainly  that  there  was 
no  finding  by  the  referee  that  the 
fund  belonging  to  the  estate  re- 
ceived by  C'.  passed  into  the  hands 
of  his  executrix.  //<7r7,  error;  that 
the  finding  as  to  the  presumptions 
were  of  fact,  not  of  law,  and 
amounted  to  a  finding  that  the 
fund  which  C.  received  passed  on 
his  death  into  the  actual  possession 
of  the  executrix;  and  that  the  con- 
clusion as  to  her  individual  liabil- 
ity followed  as  a  conclusion  of 
law.  Id. 

14.  Where  the  proof  establishing  the 
existence  of  a  valid  claim  against 
an  estate  was  clear  and  uncontra- 
dicted, held,  the  exclusion  of  evi- 
dence that  in  a  conversation  be- 
tween the  executor  and  the  holder 
of  the  claim  in  reference  to  a  claim 
of  the  estate  against  him.  nothing 
was  said  by  him  as  to  his  claim, 
was  not  error  justifying  a  reversal. 
Cohn  V.  Iluitmm.  609 

15.  The  allowance  of  costs,  upon  a 
reference  under  the  statute  of  a 
disputed  claim  against  an  estate, 
is  within  the  discretion  of  the  court 
below,  and  is  not  reviewable  here. 
JIauJ-hurst  v.  Hitch.  621 

16.  Under  the  provisions  of  the 
Code  of  Civil  Procedure  (§  2606), 
conferring  upon  the  Surrogate's 
Court  jurisdiction  on  death  of  a 
guardian,  executor  or  administra- 
tor, to  require  his  executor  or  ad- 
ministrator to  account  for  and 
deliver  over  the  tnist  estate  the 
same  as  it  would  have  against  the 
decedent,  if  his  letters  had  been 
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revoked  in  his  life-time,  his  repre- 
sentative, as  soon  as  appointed, 
stands  in  his  place  for  the  purpose 
of  such  accounting  and  delivery, 
and  the  application  therefor  mav 
be  made  immediately  upon  such 
appointment.     In,  re  Wiley.      642 


EXPERTS. 

It  aeerm,  expert  evidence  is  entitled 
to  consideration  only  when  fairly 
given  by  one  properly  qualified  to 
give  it  by  experiment,  study  and 
scientific  eminence  and  upon  a 
hypothesis  which  is  true  m  the 
relation  of  its  parts  to  the  whole 
case  which  is  the  subject  of  the 
inquiry.     People  v.  Kemmler.    580 


FACTORS. 

The  provisions  of  the  "  Factors 
Act"  (Chap.  179,  Laws  of  1830). 
declaring  that  every  factor  or 
other  agent  intrusted  with  the 
possession  of  merchandise  or  the 
documentary  evidence  of  title 
thereto  "for  the  purpose  of  sale 
*  *  *  shall  be  deemed  to  be 
the  true  owner,  so  far  as  to  give 
validity  to  any  contract  made  by 
such  agent  with  any  other  person 
for  the  sale  or  disposition  *  *  * 
of  such  merchandise,"  has  no  ap- 
plication when  a  factor  or  agent 
has  obtained  goods  taken  by  a 
common-law  larceny  from  the  true 
owner.     Soltau  v.  Gerdau,        380 


FERRIES. 

Plaintiff  was  assignee  of  two  leases, 
executed  by  defendant,  of  ferries 
between  New  York  city  and  Staten 
Island  ;  it  also  ow^ned  a  railroad 
which  it  operated  in  connection 
with  said  ferries.  The  lessees  were 
bound  simply  to  run  their  boats 
to  the  island  ;  they  bein^  free  to 
choose  their  port  of  arrival  and 
departure;  they  agreed  to  pay  de- 
fendant certain  percentages  upon 
the  gross  receipts  annually.  One 
of  the  leases  fixed  the  minimum 
rate  of  ferriage  at  five  cents  per 
person,  the  other  fixed  no  mini- 
mum rate.  Plaintiff  selected  St. 
(reorge  as  the  port,  and  charged 
for  each  passenger  stopping  there 


ten  cents  and  the  same  price  for 
passengers  taking  the  railroad  to 
other  places,  of  which  it  allowed 
five  cents  for  female.  The  city 
had  know^ledge  of  this,  its  commis- 
sioner of  accounts  having  investi- 
gated plaintiff's  books  of  receipts, 
ascertained  the  division  made,  as- 
sented to  the  basis  adopted  and 
thereafter  accepted  the  nercent- 
ages  founded  upon  that  division.* 
In  an  action  to  restrain  the  city 
from  declaring  the  leases  forfeited 
because  of  plaintiff's  refusal  to 
pay  the  percentage  upon  its  entire 
gross  receipts,  held,  that  plaintiff 
was  entitled  to  the  relief  sought ; 
that  the  fact  that  one  sum  was  paid 
for  passage  over  the  ferry  and  rail- 
road did  not  make  the  whole  ferry 
receipts,  and  plaintiff  was  not 
bound  to  pav  the  city  anything  on 
account  of  its  railroad  fares;  that 
the  reduction  of  ferriage  to  pas- 
sengers taking  the  railroad  was 
not  violative  of  the  leases ;  that  if 
plaintiff  has  made  a  wrong  dis- 
crimination among  its  passengers 
it  is  a  public  wrong  and  not  one 
to  the  city  as  lessor;  and  that  the 
only  question  was  what  have  been 
in  truth  and  in  fact  the  actual 
ferry  receipts,  not  what  they  ought 
to,  or  might  have  been.  8.  I.  R. 
1\  R.  R.  Co.  V.  Mayor,  etc.  96 


FINDINGS  OF  LAW  AND  FACT. 

1.  Although  a  referee,  in  his  report, 
places  a  finding  of  fact  among  his 
conclusions  of  law,  this  does  not 
deprive  it  of  its  force.  In  re 
Clark.  427 


2. 


In  a  proceeding  under  the  Code 
of  Civil  Procedure  (§  2606)  to  com- 
pel the  executor  of  a  deceased  ex- 
ecutor to  account  for  and  pay 
over  the  trust  estate,  the  referee 
to  whom  the  matter  was  referred 
by  the  surrogate  found  as  facts 
that  a  large  amount  of  money  be- 
longing to  the  estate  was  received 
by  C,  the  deceased  executor,  be- 
yond the  sums  acknowledged  in 
the  account  presented  by  his  ex- 
ecutrix, specifying  various  items, 
including  one  of  $15,000  received 
by  C.  within  three  months  of  his 
death,  and  "deposited  by  him  in 
his  own  private  bank  account," 
and  that  "  there  was  no  evidence 
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of  the  disposition  of  said  funds," 
by  him,  with  certain  specified  ex- 
ceptions; also,  that  the  accounting 
executrix,  although  in  possession 
of  C.'s  bank  and  check-books,  re- 
fused to  produce  them.  As  con- 
clusions of  law,  the  referee  found 
that  there  beine  no  evidence  of 
the  disposition  oi  said  funds  by  C, 
they  are  presumed  to  have  come 
into  the  possession  of  his  execu- 
trix; and  that  said  presumption 
was  strengthened  by  the  deposit  by 
C.  to  his  private  account,  and  the 
refusal  of  his  executrix  to  produce 
such  book,  and  that  a  decree 
should  be  entered  agains  her  indi- 
vidually and  as  executrix  for  the 
sums  due.  Upon  the  hearing  be- 
fore the  surrogate  he  modified  the 
finding  that  the  moneys  received 
by  C.  were  deposited  by  him  in 
his  own  private  account^  by  sub- 
stituting a  finding  that  the  moneys 
were  deposited  to  his  own  inai- 
vidual  credit,  and  he  sustained 
exceptions  to  the  conclusions  of 
law,  so  found,  as  to  the  presump- 
tion that  the  fund  came  into  the 
possession  of  the  executrix,  and  to 
the  direction  of  judgment  against 
her  individually,  and  he  awarded 
judgment  against  her  as  executrix 
simply;  the  report  in  all  other  re- 
spects was  confirmed.  The  General 
Term  afiSrmed  the  decree  on  the 

§  round  mainly  that  there  was  no 
nding  by  the  referee  that  the 
fund  belonging  to  the  estate  re- 
ceived by  C.  passed  into  the  hands 
of  his  executrix.  Held,  error;  that 
the  findine  as  to  the  presumptions 
were  of  fact,  not  of  law,  and 
amounted  to  a  finding  that  the 
fund  which  C  received  passed  on 
his  death  into  the  actual  posses- 
sion of  the  executrix;  and  that  the 
conclusion  as  to  her  individual 
liability  followed  as  a  conclusion 
of  law.  Id. 

8.  In  the  absence  of  an  exception  to 
a  finding  of  fact  bv  a  referee,  or 
of  a  request  to  find  (iiflferently,  the 
finding  is  not  reviewable  here. 
West  V.  Van  Tnyl.  620 


FISH  AND  FISHERIES. 

1.  The  legislature  has  power  to 
regulate  and  control  the  right  of 
fishing  in  the  public  waters  of  the 


state,  and  in  the  exercise  of  this 
power  may  prohibit  the  taking  of 
fish  with  nets  in  specified  waters, 
and  by  its  declaration,  make  the 
setting  of  nets  for  that  purpose  a 
public  nuisance.    Lawton  v.  Ste^'le. 

226 

2.  The  provision  of  the  act  of  1883 
(§  2,  Laws  of  1888,  chap.  317), 
declaring  "any  net  found  *  *  ♦ 
in  or  upon  any  of  the  waters  of 
this  state,  or  upon  the  shores  or 
islands  in  any  waters  in  this  state, 
in  violation  of  any  existing  or 
hereafter  enacted  statutes  or  laws 
for  the  protection  of  fish,"  to  be  a 
nuisance,  authorizing  its  summary 
abatement  and  destruction  by  any 
person,  and  making  it  the  duty  of 
every  fish  protector  and  constable 
"to  seize  and  remove  and  forth- 
with destroy  the  same,"  so  far  as 
it  authorizes  the  destruction,  by  a 
fish  protector  or  constable,  of  nets 
found  in  actual  use  in  the  waters 
of  the  state,  is  constitutional;  its 
constitutionality  is  not  affected  by 
the  authorization  also  given  to 
private  individuals  and  officers  to 
destroy  nets  on  land.  Id. 

3.  Black  River  bay  is  part  of  Lake 
Ontario,  within  the  meaning  of 
the  act  of  1886  (Chap.  141,  Laws 
of  1886),  prohibiting  the  killing  or 
taking  of  fish  by  nets  in  certain 
portions  of  said  lake.  Fd, 


FORECLOSURE. 

1.  The  judgment  in  an  action  to 
foreclose  a  mortgage  executed  by 
a  telegraph  company  to  secure 
its  bonds,  recited  the  amount  due 
upon  the  bonds  as  it  appeared  by 
affidavit,  ordered  the  referee  ap- 
pointed to  sell  to  ascertain  and 
report  the  amount  due  "on  such 
bonds  as  may  be  ascertained  and 
reported  by  such  referee  to  be  se- 
cured by  said  mortgage,"  with  the 
names  of  the  persons  holding  them 
and  by  what  title,  and  to  sell,  un- 
less previous  to  the  sale  "  the 
amount  herein  found  as  actually 
due  and  payable"  shall  be  paid. 
The  referee  did  not,  prior  to  the 
sale,  report  the  amount  due;  his 
report  of  sale  was  confirmed.  On 
motion  by  a  bondholder  to  set 
aside  the' sale,  upon  the  ground 
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that  th6  failure  to  make  such  re- 
port rendered  the  sale  illegal,  held, 
that  the  court  below  was  compe- 
tent to  interpret  its  own  judg- 
ment, and  its  confirmation  of  the 
sale  showed  its  understanding  to 
be  that  the  reference  as  to  amount 
of  bonds  was  to  be  executed  after 
sale.  Also  held,  that,  inasmuch 
as  it  appeared  that  the  entire  pro- 
ceeds of  the  foreclosure  would  be 
exhausted  in  paying  claims  para- 
mount to  the  bonds,  the  omission 
to  execute  the  reference  before 
sale,  conceding  it  was  required  by 
the  judgment,  was  at  most  a  harm- 
less irregularity;  and  that  the 
court  below  had  power,  in  its  dis- 
cretion, to  refuse  to  set  aside  the 
sale  on  that  account.  The  judg- 
ment did  not  expressly  authorize 
the  referee  to  execute  a  deed  to 
the  purchaser;  it  provided  that 
the  purchaser  should  be  entitled 
to  possession  on  production  of  his 
deed,  and  that  the  mortgagor  and 
its  receiver  should  join  in  the  deed. 
It  was  claimed  that  the  referee  had 
no  authority,  under  the  judgment, 
to  execute  a  deed.  Held,  unten- 
able ;  that  such  authority  was  to 
be  understood  from  the  language 
of  the  judgment ;  also,  that  as  the 
court  below  had  sanctioned  the 
giving  of  the  deed  and  thus  con- 
struea  its  judgment,  no  ground  of 
complaint  on  ihat  account  re- 
mained. F,  L.  (St  T.  Co.  v.  B.  & 
M,  T.  Co.  15 

2.  The  judgment  provided  that  the 
purchaser  should  pay  a  certain 
amount  of  the  purchase-price  in 
cash,  and  that  the  balance  might  be 
paid  in  receiver's  certificates  or  in 
bonds,  to  be  received  at  a  pro  rata 
rate,  as  provided.  Upon  the  sale 
the  purchaser  paid  the  cash  re- 
quired and  delivered  to  the  referee 
what  was  supposed,  at  the  time, 
to  be  a  suflScient  amount  of  cer- 
tificates, but  which  afterwards 
proved  to  be  insufficient  to  pay 
the  balance  of  the  purchase-money; 
he  also  gave  ample  security  to 
pay  any  balance  that  might  be 
found  due.  In  confirming  the 
referee's  report,  the  court  ordered 
that  the  referee  should  inquire  and 
report  to  the  court  what  receiver's 
certificates  should  have  been  or 
should  be  accepted  by  him  in  pay- 
ment of  the   purchase-price,  and 


how  much,  if  anything,  was  due 
upon  the  purchase-price.  It  was 
claimed  the  full  purchase-price 
should  have  been  paid  before  the 
deed  was  delivered.  Held,  unten- 
able. Id. 

3.  Prior  to  the  sale  a  reorganization 
agreement  had  been  entered  into, 
to  which  the  petitioner  was  a 
party.  Held,  that  the  court  was 
not  obliged  to  set  aside  the  sale 
because  such  agreement  had  been 
violated;  that  Uie  court,  in  its  dis- 
cretion, could  leave  the  petitioner 
to  pursue  its  remedy  by  action.  Id. 

4.  The  petitioner  did  not  offer  to  bid 
for  the  property  upon  a  resale  any 
more  than  the  price  for  which  it 
was  sold,  and  did  not  show  that 
anyone  would  bid  any  more;  also, 
with  knowledge  of  all  the  essential 
facts,  it  delayed  for  nearly  two 
y^ears  before  making  the  applica- 
tion. In  the  meantime  the  prop- 
erty had  gone  into  the  hands  of  a 
new  corporation,  which  had  ex- 
pended large  sums  of  money 
thereon,  had  mortgaged  the  same 
to  secure  bonds,  and  had  issued 
stock  to  a  large  amount;  so  that 
if  a  resale  were  ordered  it  would 
be  impossible  to  restore  the  parties 
to  be  affected  thereby  to  their  for- 
mer position,  and  irreparable  mis- 
chiei  might  be  done.  Held,  that 
the  petitioner  had  no  absolute  legal 
right  to  have  the  sale  set  aside; 
that  the  court  below  had  discretion 
to  deny  the  application;  that  it  did 
not  appear  it  had  abused  its  dis- 
cretion, and,  therefore,  this  court 
had  no  jurisdiction  to  review  the 
'>rder  appealed  from.  Id. 

5.  In  an  action  to  foreclose  a  mort- 
gage held  by  plaintiffs,  as  assignees 
for  the  benefit  of  creditors  of  the 
mortgagees,  defendant  M.,  who 
had  purchased  the  premises  sub- 
ject to  the  mortgage,  sought  to 
set  off  a  claim  against  plaintiff's 
assignors.  It  appeared  that  at 
the  time  of  the  assignment  to 
plaintiffs,  the  debt  secured  by  Uic 
mortgage  was  not  due;  that  the 
assignors  were  insolvent  and  M. 
endeavored  to  have  his  debt,  which 
w^as  due,  applied  by  them  upon 
the  mortgage  before  it  was  as- 
signed. Held,  that  he  was  equita- 
bly entitled  to  the  set-off;  that  it 
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was  not  necessaiT  that  the  mort- 
gage debt  siioum  have  been  due, 
as  by  seeking  to  have  the  debt  due 
him  applied  thereon,  M.  treated  it 
as  due  and  so  waived  any  defense 
he  might  have  based  upon  the  fact 
that  it  was  not  due;  that  he  had 
a  right  so  to  do  and  to  require 
the  set-off.  Ricfiqrds  v.  La  Toureite. 

54 

6.  Plaintiff  in  1836  joined  with  her 
husband  in  a  mortgage  upon  his 
land.  In  1888  they  were  both 
made  parties  to  a  suit  for  the 
foreclosure  of  the  mortgage.  No 
copy  of  the  writ  of  subpoena  was 
served  upon  her;  one  was  served 
upon  the  husband,  and  one  deliv- 
ered to  him  with  the  request  to 
hand  it  to  her;  she  was  at  the  time 
under  age.  A  judgment  of  fore- 
closure and  sale  was  entered,  under 
which  the  premises  were  sold. 
The  husband  died  in  1882.  In  an 
action  to  recover  dower,  Juki,  that 
under  the  rule  and  practice  in 
chancery  proceedings  m  force  at 
the  time  of  the  foreclosure,  per- 
sonal service  of  the  writ  upon 
plaintiff  was  not  necessary,  but 
service  on  the  husband  was  a  good 
service  on  both,  and  this  was  so 
although  she  was  at  the  time  under 
age;  and  that,  therefore,  the  action 
was  not  maintainable.  Feitner  v. 
Leicui,  131 

7.  In  an  action  to  foreclose  a  second 
mortgage  upon  certain  lots  in  the 
city  of  New  York,  the  first  mort- 
gagee was  made  a  party,  and  pay- 
ment of  the  first  mortgage  was 
adjudged  to  be  made  out  of  the 
proceeds  of  the  sale.  Other  per- 
sons who  held  subsequent  mort- 
gages covering,  in  whole  or  in 
part,  said  lots,  which  took  effect 
at  different  dates,  were  made  par- 
ties to  the  action.  The  deofee  of 
sale  provided  for  a  sale  of  thfe  lots 
in  separate  parcels  in  the  inverse 
order  of  the  giving  of  the  mort- 
gages. A  surplus  having  arisen 
on  sale  of  all  tne  lots,  the  court 
below  directed  a  distribution,  ac- 
cording to  tlie  priorities  as  liens 
of  the  various  subsequent  mort- 
gages. Ilekl,  no  error;  that  the 
decree  did  not  and  could  not  set- 
tle the  priorities  and  equities  of 
the    subsequent     incumbrances ; 


that  the  whole  proceeds  of  sale 
formed  a  common  fund,  to  be  ap- 
plied first  to  the  payment  of  the 
first  and  second  mortgages,  the 
surplus  to  the  payment  of  thesub- 
seijuent  liens  in  the  order  of  their 
priority,  subject  to  the  limitation 
that  no  greater  amount  should  be 
paid  in  discliarge  of  a  lien  on  any 
lot  than  was  realized  for  the  lot  at 
the  sale;  that,  therefore,  the  sur- 
plus could  not  l)e  regarded  as  con- 
stituting a  specific  fund,  subiect 
to  the  specific  liens  upon  the  last 
lot  sold,  but  as  a  common  fund  dis- 
tributable to  all  the  lienors  in  the 
order  of  the  date  when  their  mort- 
gages became  liens.  BurcheU  v. 
Osborne.  48ft 

8.  In  an  action  brought  to  foreclose 
a  mortgage  upon  certain  premises 
given  by  jI.,  who  held  an  appar- 
ently perfect  record  title  to  the 
same,  it  appeared  that  before  the 
execution  of  the  mortgage,  M.  had 
conveyed  the  premises  to  B.  who 
was  in  possession,  and,  with  her 
husband,  occupied  two  rooms  in 
the  buildings  on  the  premises;  he 
also  kept  a  liquor  store  in  a  part 
thereof;  the  other  rooms  she 
leased  to  various  tenants,  claim- 
ing to  be  the  owner,  and  she  col- 
lected the  rents.  Her  deed  was 
not  recorded  until  after  the  giving^ 
of  the  mortgage.  Ueld,  that  B.'s 
actual  possession  under  her  deed, 
although  unrecorded,  and  its  exist- 
ence unknown  to  the  plaintiff,  was 
suflicient  notice  to  him  of  her 
rights  to  defeat  any  claim  under 
the  mortgage.     Phelan  v.  Brady. 

587 

9.  Also,  luld,  that  the  fact  B.  and 
her  husband  occupied  the  store 
and  a  living  apartment  in  the 
building  prior  to  the  time  she 
went  into  possession  under  her 
contract  of  purchase  could  not  aid 
the  plaintiff.  Id. 

10.  On  an  appeal  in  an  action  for  the 
foreclosure  of  a  mortgage,  an  un- 
dertaking against  waste  and  for 
the  value  of  the  use  and  occupa- 
tion of  the  mortgaged  premises 
operates  as  a  stay  of  proceedings, 
without  a  covenant  to  pay  a  defi- 
ciency, and  it  is  optional  with  the 
appellant  which  form  of  under- 
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taking  he  will  give.      (Code  Civ. 
Pro.   §   1331.)     Werner  y.    Tucii. 

682 

As  to  wJuit  wiU  vitiate  sale  on 


fortdosare  of  chattel  mortgctge. 

See  Casserly  v.  Wit/iei^bee.  522 


FORMER  ADJUDICATION. 

1.  A  decision  denying  an  application 
of  one  party  aggrieved,  to  vacate 
an  assessment  for  a  local  improve- 
ment in  the  city  of  New  York, 
does  not  validate  the  whole  as- 
sessment, or  bind  or  affect  other 
parties  aggrieved  by  it.  In  rt 
Bonenbaum.  24 

2.  In  proceedings  to  vacate  an  as- 
sessment imposed  upon  the  peti- 
tioner's property  in  1872.  on  the 
ground  that  a  portion  of  the  work 
was  done  under  a  contract  entered 
into  without  advertisement  or  op- 
portunitv  for  competition,  it  ap- 
peared that  in  similar  proceedings 
by  another  petitioner  to  vacate  an 
assessment  on  his  property  for  the 
same  improvement,  the  assessment 
was  sustained.  In  the  former  pro- 
ceedings there  was  no  proof  that 
the  price  for  the  work  was  exces- 
sive or  unfair,  while  in  this  it 
appeared  that  on  the  same  day  the 
contract  in  question  was  made, 
contracts  for  similar  work,  as  to 
which  competition  was  permitted, 
were  made  at  a  much  less  price. 
At  the  date  of  the  former  df»cision 
there  was  no  provision  for  reducing 
the  assessment  without  vacating 
it  wholly.  Held,  that  the  doctrine 
of  stare  decisis  did  not  make  the 
former  decision  conclusive  in  this 
case.  Id. 

8.  Upon  trial  of  an  action  to  recover 
for  the  alleged  unlawful  conver- 
sion of  a  quantity  of  oil  placed  in 
defendant's  possession  for  storage 
by  W.  and  M.,  and  which  defend- 
ant, upon  demand  and  after  notice 
of  plaintiff's  claim,  refused  to  de- 
liver, plaintiff,  to  estjiblish  his 
title,  introduced  in  evidence  a 
judffraent-roll  in  an  action  brought 
by  W.  and  M.  against  him,  in 
which  the  title  to  the  oil  was  in 
issue,  and  it  was  decided  that 
plaintiff  here   was  owner.      The 


referee  held  that  said  jud|rment 
conclusively  established  plaintiff's 
right  to  the  oil,  and  excluded  evi- 
dence offered  by  the  defendant  to 
dispute  said  right.  Held,  no  error. 
Hughes  v.  U.  P.  Lines.  423 

4.  Where,  in  proceedings  under  the 
act  of  1880  (Chap.  268,  Laws  of 
1880)  to  reduce  an  assessment  on 
real  estate  for  the  year  1887,  it 
appeared  that  in  1885  and  1^. 
the  assessors  had  assessed  the  land 
at  the  same  sum,  that  in  similar 
proceedings  in  each  of  those  years, 
there  had  been  a  judicial  determ- 
ination fixing  the  actual  value,  and 
that  the  prior  assessment  had  been 
reduced  to  the  sum  so  fixed.  Held, 
that  in  the  absence  of  evidence  of 
an  increase  of  value  or  of  some 
change  affectinp^  the  assessable 
value,  the  doctrine  of  res  adjudi- 
catu  applied,  and  the  former  adju- 
judications  were  binding  and 
conclusive.  People  ex  rel,  v. 
Carter,  557 


FRAUD. 

1.  Where  the  maker  of  negotiable 
paper  shows  that  it  has  been 
obtained  from  him  by  fraud,  a 
subsequent  transferee,  must,  be- 
fore he  is  entitled  to  recover 
thereon,  show  that  he  is  a  bona 
fide  purchaser,  or  that  he  derived 
his  title  from  such  a  purcliaser. 
It  is  not  suflficient  to  show  simply 
that  he  purchased  before  maturity 
and  paid  value,  he  must  show 
that  he  had  no  knowledge  or 
notice  of  the  fraud.  VotimrgJi  v. 
Diefendorf.  357 

2.  In  an  action  upon  a  promissory 
note  against  defendant  as  maker, 
it  appeared  that  his  signature 
thereto  was  procured  by  fraud. 
The  note  was  purchased  of  the 
payee  bjr  R..  before  maturity, 
for  half  Its  face  value.  Plaintiff 
claimed  as  purchaser  from  R. 
Defendant's  evidence  tended  to 
show  that  R.  purchiised  with 
moneys  furnished  by  plaintiff 
who  'was  present  at  the  time 
of  the  transfer  and  directed  R.  to 
purchase.  R.  testified  that  he 
liad  no  knowledge  of  the  fraudu- 
lent origin  of  the  paper,   or  of 
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anjT  facts  constittitinff  a  defense. 
Neither  the  plaintiff  nor  the 
payee  were  sworn  as  witnesses. 
The  trial  court  held  that  plaintiff, 
as  matter  of  law,  was  entitled  to 
recover  the  amount  he  paid  for 
the  note,  but  if  anything  beyond 
that  was  claimed,  the  case  was 
one  for  the  jury.  Plaintiff  hav- 
ing elected  to  take  a  verdict  for 
the  amount  he  paid  for  the  note, 
a  verdict  was  directed  accordingly. 
Hdd,  error;  that  the  question  as  to 
whether  plaintiff  was  a  boiui  fide 
purchaser  was  one  of  fact  for 
the  jury;  as  was  also  the  question 
as  to  .whether  R.  purchased  for 
himself  or  as  agent;  that  if  in  the 
latter  capacity,  although  he  was 
not  chargeable  with  notice  of  the 
fraud,  this  would  not  shield  plain- 
tiff from  the  legal  consequences 
of  any  notice  he  himself  might 
have  had.  Id. 

3.  B. ,  by  his  will  gave  to  his  widow 
in  lieu  of  dower,  one-third  of  his 
personalty  absolutely,  and  the  net 
income  for  life  of  one-third  of  his 
real  estate  which  was  vested  in  a 
trustee  for  that  purpose.  About 
three  years  after  B.  died,  the 
widow  brought  an  action  in  which 
she  asked  that  she  might  be  per- 
mitted to  make  her  elec^tion,  re- 
nounce the  testmentar}*^  provision 
and  have  her  dower  assigned,  on 
the  ground  that  she  was  ignorant 
of  the  extent  of  her  husband's 
estate  until  the  executor  filed  his 
accounts,  and  was  induced  to  omit 
to  take  the  steps  necessary  to 
claim  dower  by  representations  of 
the  executor  made  in  the  presence 
of  8.,  the  principal  beneficiary 
under  the  will,  and  by  S.  as  to  the 
value  of  her  dower  ri^ht.  It 
appeared  that  the  lands  in  which 
plaintiff  claimed  dower  had  been 
conveyed  by  the  testator  to  8. 
for  a  nominal  consideration  four 
years  before  his  death,  much  of 
which  time  he  had  lived  upon 
them  with  plaintiff;  that  five  days 
after  his  death  the  deed  was  re- 
corded. Plaintiff's  evidence  was 
to  the  effect  that  8.  said  to  plain- 
tiff, the  day  after  the  funeral  that 
she  * '  would  receive  much  more 
than  if  she  had  received  her 
dower,"  and  sliortly  afterward 
that  there  would  oe  "money 
enough  for  us  all,"  and  that   the 
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executor  stated  in  the  presence  of 
8.  that  plaintiff  would  receive 
|1,200  to  $1,300  per  annum. 
Held,  that  these  had  not  the  weight 
of  representations  of  facts  upon 
which  an  estoppel  could  be  based, 
but  were  mere  expressions  of 
opinion,  and  so  could  not  exempt 
plaintiff  from  the  duty  of  exain- 
ing  herself  into  the  condition  of 
affairs.    Akia  v.  Kellogg.  441 

4.  Expressions  of  opinions  by  inter- 
ested persons  cannot,  when  sub- 
sequently shown  to  have  been 
groundless  or  false,  be  regarded  as 
misrepresentations.  Id. 

0.  On  trial  of  an  action  to  set  aside 
an  instrument  on  the  ground  of 
conspiracy  and  fraud,  in  the 
absence  of  any  proof  connecting  a 
person  not  a  party  to  the  action 
with  the  alleged  conspiracy,  his 
acts  or  declarations  are  immaterial 
and  inadmissible;  to  make  them 
competent,  pHma  facie  evidence 
must  first  be  given  of  the  existence 
of  the  conspiracy,  and  of  the  con- 
nection of  the  person  whose  acts 
and  declarations  are  sought  to  be 
proved.  Rutlierfoi^  v.  Sehatt- 
man.  604 


FRAUDULENT  CONVEY- 
ANCE8. 

1.  Ft  seems,  the  provision  of  the 
statute  relating  to  fraudulent 
transfers  and  conveyances  (2  R. 
8.  137,  §  4),  which  declares  that 
the  question  of  fraudulent  intent 
arising  thereunder  shall  be  deemed 
a  question  of  fact  and  not  of  law, 
does  not  interfere  with  the  prerog- 
ative of  the  court  to  direct  a  ver- 
dict, although  the  case  arises 
under  the  statute,  provided  the 
fraudulent  intent  is  conclusively 
established  on  the  face  of  the 
instrument  of  transfer  or  by  the 
uncontradicted  evidence.  Bulger 
v.  Rjsa.  459 

2.  It  seems,  also,  an  insolvent  firm 
may  not  apply  the  firm  assets  in 
payment  of  the  individual  debts 
of  the  partners,  nor  can  the  equity 
of  the  firm  creditors  be  defeated 
by  a  transfer  by  one  of  two  copart- 
ners, of  his  interest  therein,  to  the 
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other;  they  still,  as  to  firm  cred- 
itors remain  firm  assets.  Id. 

tt.  It  seems,  also,  where  an  individual 
creditor  of  one  of  the  members  of 
a  firm  knowingly  takes  a  transfer 
of  firm  property  in  payment  of  his 
individual  debt,  his  act  is  not 
merely  a  violation  of  an  equitable 
right  of  a  firm  creditor,  but  it 
constitutes  a  fraud.  Id, 

4.  A  firm,  although  insolvent,  has 
a  right,  however,  to  make  prefer- 
ences among  its  creditors,  and  one 
partner  may  transfer  the  partner- 
ship effects  directly  to  a  firm 
creditor  in  payment  of  his  debt 
without  the  knowledge  or  consent 
of  his  copartner.  Id. 

5.  Where  S.  one  of  two  copartners 
in  a  firm  which  to  their  knowledge 
was  insolvent,  as  were  also  the  in- 
dividual members,  assigned  and 
transferred  his  interest  in  the  part- 
nership assets  to  B.  his  copartner, 
subject  to  the  firm's  debts,  with 
the  knowledge  that  the  latter  in- 
tended to  transfer  them  to  a  firm 
and  individual  creditor,  which 
transfer  was  made  in  payment  of 
all  the  credito1''s  claims,  and  where 
in  an  action  of  replevin  against 
a  sheriflf,  who  had  levied  upon  the 
propertv  under  an  execution  in 
favor  of  a  firm  judgment  creditor, 
the  evidence  as  to  value  of  the 
property  transferred  was  conflict- 
mg,  there  being  evidence  tend- 
ing to  show,  and  from  which  the 
jury  would  have  been  authorized 
to  nnd,  that  such  value  was  not 
more  than  the  claim  of  the  trans- 
feree against  the  firm,  and,  that 
the  object  of  8.  in  transferring 
his  interest,  was  that  the  property 
should  be  used  to  pay  the  firm 
debt,  Jield,  the  fact  that  the  indi- 
vidual debts  were  named  as  part 
of  the  consideration,  was  not  con- 
clusive evidence  of  fraud;  that 
the  question  of  fraud  in  the  trans- 
fer was  one  of  fact  for  the  jury; 
and  that,  therefore,  a  direction  of 
a  verdict  for  defendant  was  error. 

Id. 

6.  The  fact  that  an  insolvent  debtor, 
after  the  commencement  of  bank- 
ruptcy proceedin«r»  against  him, 
transferred   property,    by  way  of 


preference,  to  a  creditor,  in  viola- 
tion of  the  provisions  of  the  Bank- 
rupt Act,  is  not,  under  the  laws 
of  this  state,  any  evidence  of  fraud. 
Takott  V.  Harder.  536 

7.  Where,  therefore,  on  trial  of  an 
action  to  set  aside  a  conveyance  of 
real  estate  made  by  an  insolvent 
debtor,  as  executed  to  hinder, 
delay  and  defraud  creditors,  the 
court  excluded  evidence  offered 
by  plaintiff  to  the  effect  that  prior 
to  the  conveyance,  bankruptcy 
proceedings  had  been  commenced 
against  the  grantor  and  an  order 
issued  therein  restraining  him 
from  making  any  distribution  of 
the  property,  held,  no  error.       Id. 


GRANT. 
See  Deed. 


GUARANTY. 

D.  B.  Miller  was  the  holder  of 
certain  mortgage  bonds  to  the 
amount  of  $3,0(^,  issued  by  a  cor- 
poration, the  payment  of  which 
was  guaranteed  by  defendant. 
Pending  negotiations  between  the 
bondholders  and  the  railroad  com- 
pany for  an  adjustment,  and  to 
obtain  her  consent  to  some  arrange- 
ment for  a  surrender  of  the  bonas, 
defendant  executed  an  instrument 
which,  after  recitine  the  facts  and 
stating  defendant's  desire  "  for  the 
surrender  and  cancellation  of  said 
bonds,  and  the  substitution  of 
other  secureties  in  the  place 
thereof,"  contained  the  following: 
"In  the  event  that  any  or  all  of 
the  matters  and  things  hereinbe- 
fore mentioned  or  referred  to  sliall 
happen,  or  in  case  the  said  bonds 
or  any  guaranty  shall  be  cancelled 
or  destroyed  or  otherwise  disposed 
of  as  required  by  said  association 
hereafter,  and  in  spite  of  and  not- 
withstanding anything  that  may 
happen  or  be  done  at  the  request 
of  said  association,  or  in  behalf 
tliereof,  my  aforesaid  guaranty  of 
said  bonds  and  my  obligation 
created  and  incurred  by  reason  of 
said  guaranty,  shall  remain  in  full 
character  and  effect,  and  this  is 
hereby  declared  to  be  a  continuing 
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runnings  guaranty  for  the  payment 
of  said  sum  of  $8,000  and  interest 
(according  to  tlie  original  terms 
of  said  oriffinal  guaranty),  attached 
to,  and  beionffing  to,  and  guaran- 
teeing any  and  all  securities,  acts, 
papers,  writings  and  proceedings 
of  said  association  in  regard  to  the 
said  D.  B.   Miller,  and  of  its  in- 
debtedness  hereafter  to  be  dqne, 
continued  or  made. "  Subsequently 
an  agreement  was  made  between 
the  association  and  the  bondhold- 
ers which  was  executed  by  said 
Miller,  under  and  by  which  the 
association  sold  and  agreed  to  con- 
vey to  a  trustee  for  the  bondhold- 
ers certain  real  estate,  at  a  price 
specified,  being  the  amount  of  the 
outstanding  bonds,  "  to  be  paid  in 
the  aforementioned   bonds,"  and 
the  mortgage  to  be  cancelled  of 
record.   '*  It  being  understood  (the 
agreement    states)    that   there   is 
nothing   due  thereon  when  said 
bonds  sliall  be  surrendered. "  Upon 
i    a  sale  of  the  real  c  state  a  less  sum 
was  realized  than  the  amount  of 
all  the  bonds.     In  an  action  to  re- 
cover the  balance,  after  application 
of  their  proportionate  share  in  re- 
duction of  the  amount  represented 
by  the   bonds  in  question,   Iteld, 
that  the  instrument  was  simply 
one  of  guarantv,  defendant  obliga- 
ting himself  that  the  association 
would  pay  the  indebtedness,  evi- 
denced by  the  bonds  previously 
guaranteed  by  him,  in  whatever 
shape  it  might  assume,  and  what- 
ever might  be  accepted  as  a  repre- 
sentative of  the  indebtedness  in 
lieu  of  the  bonds;  and  that,  there- 
fore, when  the  bonds  were  paid  in 
full  by  the  purchase  and  convey- 
ance of  the  real  estate,  and  the  in- 
debtedness thus  cancelled,  all  lia- 
bility upon  the  guaranty  ceased, 
and  so,  the  action  was  not  main- 
tainable.    Miller  V.  Riruhurt,  868 


HABEAS  CORPUS. 

Upon  a  return  to  a  writ  of  habeas 
corpus  where  it  is  shown  that  the 
relator  has  been  sentenced  and  is 
detained  under  the  process  of  a 
court  of  competent  jurisdiction, 
it  is  the  dutv  of  the  court  to  re- 
mand him  unless  it  be  shown  that 
the  trial  court  was  without  juris- 


diction to  pass  the  sentence.   People- 
ex  rel  V.  Durston.  569 


HEIRS. 

See  Legatees.  Next  op  Kin,  Heibs, 
AND    Devisees. 


HUSBAND  AND  WIFE. 

Prior  to  the  passage  of  the  act  of 
1887  (Chap.  587,  Laws  of  1887),  a 
deed  of  lands  from  husband  to 
wife,  or  from  wife  to  husband, was 
void,  and  did  not  operate  to  divest 
the  grantor  of  title  unless  founded 
upon  valuable  or  meritorious  con- 
sideration such  as  would  enable  a 
court  of  equity  to  sustain  it.  Dean 
V.  M.  E.  A.  Co,  54C 

See  Married  Women. 


INJUNCTION. 

1.  In  a  proceeding  by  reference  to 
ascertain  the  damages  sustained 
by  a  party  in  consequence  of  an 
injunction  restraining  him  from 
exercising  some  legal  right,  it  is 
proper  to  allow  as  part  of  the 
damages  the  expenses  incurred 
upon  the  reference.  Holcomb  v. 
Rice.  598 

2.  In  proceedings  to  assess  damages 
upon  an  undertaking  given  by 
plaintiff,  in  an  action  to  set  aside 
a  bond  and  mortgage,  in  accord- 
ance with  the  condition  of  an  order 
granting  a  temporary  injunction 
to  restrain  a  foreclosure,  it  ap- 
peared that  there  remained,  after 
paying  the  costs  of  the  fore- 
closure, the  costs  of  the  action 
and  the  deficiency  upon  the  sale, 
in  accordance  with  the  terms  of 
the  undertaking,  a  margin  suffi- 
cient to  cover  the  damages  allowed 
upon  confirmation  of  the  referee's 
report.  The  sureties  bid  in  the 
property  on  the  foreclosure  sale 
and  sought  to  include  as  a  pay- 
ment on  account  of  the  undertak- 
ing, the  amount  of  their  bid;  this 
was  disallowed.  Held,  no  error; 
that  the  purchase  of  the  premises 
by  the  sureties  to  protect  them- 
selves did  not  affect  the  question 
of  the  damages  assessable  against 
them.  I(L 
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When  grantee  of  prirate  way 

eiUitled  to  injunction  restraining 
grantor  from  interfering  tfienmt/t. 

8e4i  Herman  v.  noberts.  37 


INSOLVENT  CORPORATIONS. 

1.  A  receiver  of  an  insolvent  corpor- 
<atiou  unites  in  iiimself,  not  only 
the  rights  of  the  corporation,  but 
those  of  creditors;  he  may,  in  the 
interest  of  creditors,  assert  a  claim 
which  he  might  be  unable  to  do, 
as  a  representative  solely  of  the 
corporation,  and  he  may  disaffirm 
dealings  of  the  corporation  in 
fraud  of  the  creditors'  rights.  P. 
a  Co.  V.  MeMillin.  46 

S.  The  provision  of  the  Revised 
Statutes  (1  R.  S.  (503,  §  4)  pro- 
hibiting an  insolvent  corporation 
or  any  of  its  officers  from  assign- 
ing or  disposing  of  its  property 
for  tlie  payment  of  a  debt,  and 
prohibitmg  any  assignment  or 
transfer  in  contemplation  of  in- 
solvency, does  not  impose  upon 
the  officers  of  an  insolvent  corpor- 
ation the  duty  to  take  measures  to 
procure  a  disposition  of  its  prop- 
erty without  preferences  among 
all  its  creditors.   Varnum  v.  Hart. 

101 

8.  While  the  purpose  of  the  provi- 
sion was  to  prevent  unjust  dis- 
crimination, this  was  sought  to 
be  accomplished  not  by  securing 
affirmative  action,  but  by  restraint 
upon  the  action  of  the  corporation 
and  its  officers,  leaving  the  prop- 
erty to  be  taken  and  disposed  of 
by  due  course  of  law,  and  the  cor- 
poration may,  like  an  insolvent 
person,  permit  the  creditors  to 
take  hostile  proceedings  and  allow 
those  to  obtain  a  preierence  who 
are  most  vigilant;  this  does  not 
constitute  an  assignment  or  trans- 
fer on  its  part.  Id. 

4.  An  insolvent  corporation  is  not 
obliged  to  defend  any  suit  brought 
against  it  for  a  valid  debt,  against 
which  there  is  no  valid  legal  de- 
fense, for  the  sole  purpose  of  de- 
feating a  preference  :  it  may  suffer 
default  and  thus  allow  a  prefer- 
ence. Id. 

5.  Certain  creditors  of  a  corporation, 


whose  claims  against  it  were  valid 
and  past  due,  and  against  which 
there  was  no  defense,  knowing  the 
corporation  to  be  insolvent,  and 
for  the  purpose  of  obtaining  a 
preference  over  other  creditors, 
commenced  an  action  against  it, 
tlie  summons  being  served  upon 
D.,  one  of  its  directors,  under  an 
arrangement  with  him  that  be 
would  not  disclose  the  service  tx) 
the  other  officers;  he  carried  out 
the  agreement  and  suffered  said 
creditors  to  obtain  a  judgment  by 
default.  The  corporation  had  no 
real  estate  and  its  personal  prop- 
erty was  levied  upon  and  sold 
under  execution  issued  on  said 
judgments.  In  an  action  brought 
by  a  receiver  of  the  corporation, 
appointed  subsequent  to  the  levy, 
to  have  the  judgments  declared 
void  and  set  aside,  held,  that  the 
arrangement  did  not  constitute  an 
assignment  or  transfer;  that  there 
was  no  violation  of  said  statute; 
and  that  the  action  was  not  main- 
tainable. Id. 

6.  The  claim  was  made  upon  the 
part  of  plaintiff  on  appeal  that 
the  sale  under  the  execution  aft«r 
the  appointment  of  the  receiver 
was  absolutely  void.  Held,  un- 
tenable; as  no  such  cause  of  action 
was  set  forth  in  the  complaint,  and 
there  was  no  finding  in  reference 
thereto  by  the  trial  court.  Id, 

7.  Also  held,  that  as  the  sheriff  had 
seized  upon  the  property  and  had 
it  in  his  possession  at  the  time  of 
the  appomtment  of  the  receiver 
the  sale  was  not  absolutelv  void, 
but  at  most  could  be  held  to  be 
simply  irregular.  Id. 

8.  Another  creditor  commenced  his 
action  by  service  of  summons  on 
the  president  of  the  corporation. 
At  a  meeting  of  its  directors  held 
the  next  day,  a  resolution  was 
passed  authorizing  an  attorney  to 
appear  for  it  and  offer  judgment 
for  the  amount  of  the  claim  ;  this 
the  attorney  did,  and,  four  days 
after  the  service,  judgment  was 
entered  on  the  offer,  and  execution 
issued  thereon.  It  was  then  ar- 
ranged between  said  creditor  and 
the  other  judgment  creditors,  three 
in  number,  whose  executions  liad 
been  levied,  that  tlie  sheriff  should 
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sell  by  virtue  of  all  the  executions 
and  apply  the  proceeds  j)ro  rata 
thereon.  The  proceeds  of  sale 
were  not  sufficient  to  satisfy  the 
three  executions  first  levied.  Held, 
that  assuming  the  last  judgment 
was  in  violation  of  the  statute  and 
so  void,  as  to  which  qu<Bre,  this 
did  not  invalidate  the  sale;  that  as 
the  valid  executions  had  tlie  prior 
lien  and  this  was  more  than  the 
proceeds,  they  justified  and  upheld 
the  sale,  and  the  presence  of  the 
other  execution  in  the  hands  of  the 
sheriff,  which  even  if  valid,  was 
not  entitled  to  any  of  the  proceeds, 
could  work  no  harm.  Id. 


INSURANCE  (LIFE). 

1.  In  an  action  upon  a  policy  of  in- 
surance on  the  life  of  W.,  non-pay- 
ment of  premium,  due  October  25, 
1884,  was  pleaded  as  a  defense. 
The  policy  contained  a  clause  de- 
claring that  the  agents  of  the 
company  "have  no  power  to 
waive  or  postpone  payment  of 
premium,  or  to  accept  payment 
after  it  becomes  due."  It  appeared 
that  on  July  1,  1884,  W.  wrote  to 
defendant    as    to    how    large    a 

E aid-up  policy  it  would  give  him. 
defendant  answered  stating  the 
then  present  value  of  the  policy, 
and  what  it  would  be  in  October, 
adding  that  6.,  its  general  agent, 
"will  give  you  further  informa- 
tion, or  you  can  write  here."  The 
day  the  premium  became  due  a 
son  of  W.  called  on  G.  and  told 
him  his  father  had  concluded  to 
take  a  paid-up  policy,  and  then, 
supposing  that  a  payment  of  the 
premium  was  a  necessary  step, 
offered  to  G.  the  amount  in  cash. 
G.  said  that  payment  of  the  pre- 
mium was  not  necessary  to  entitle 
W.  to  a  paid-up  policy,  but  advised 
the  continuance  of  the  existing 
policy,  and  suggested  the  witness 
should  talk  the  matter  over  with 
his  father  and  let  him  decide,  add- 
ing that  he  could  come  in  and  pay 
the  premium  at  any  time  withm  a 
week  or  ten  days.  On  November 
8d,  G.,  describing  himself  as 
"manager"  and  his  office  as  a 
"branch  office,"  acknowledged 
the  receipt  of  the  policy  in  ques- 
tion "to  be  replaced  by  paid-up 
policy  in  such  amount  as  has  been 


agreed  upon,"  and  added:  "  Time 
extended  thirty  days  in  which  to 
reach  a  decision  with  regard  to 
taking  paid-up  policy."  It  also 
appeared  that  G.  had  many  times 
accepted  premiums  from  the  as- 
sured, after  their  maturity,  under 
circumstances  which  fairly  cliarged 
defendant  with  knowledge  of  the 
fact,  and  made  their  acceptance  of 
the  money  a  ratification  of  waiver 
by  the  agent.  W.  died  November 
8th,  and  two  days  later  his  son 
paid  to  G.  the  premium,  receiving 
a  receipt  therefor.  The  trial 
court  directed  a  verdict  for  defend- 
ant. Held,  error;  that  the  assured 
was  authorized  in  assuming  that 
G.  had  authority  to  continue  and 
carry  out  the  negotiation  for  an 
exchange  of  policies  as  broad  and 
effective  as  that  of  the  home  office, 
and  had  special  authority  so  far  as 
this  policy  was  concerned  to  waive 
prompt  payment;  that  the  default 
was  occasioned  by  the  acts  of  such 
agent;  and  that  it  could  not  be 
said  as  matter  of  law  that  there 
was  no  waiver.  Wyman  v.  P.  M. 
L.  I.  Co.  274 

2.  Under  the  provisions  of  the  '  *  act 
to  regulate  the  forfeiture  of  life  in- 
surance policies"  (§  1,  chap.  841, 
Laws  of  1876,  as  amended  by  chap. 
321,  Laws  of  1877),  which  provides 
that  no  life  insurance  company 
shall  have  power  to  declare  a 
policy  thereafter  issued  or  re- 
newed by  it,  forfeited  by  reason 
of  non-payment  of  premium,  ex- 
cept upon  service  of  a  notice  upon 
the  assured  as  prescribed,  and  a 
failure  to  pay  within  thirty  days 
after  such  service,  the  duration 
and  validity  of  a  policy,  whatever  < 
may  be  its  terms,  is  not  depend- 
ent upon  payment  of  premium  on 
the  day  named,  but  upon  payment 
within  thirty  days  after  notice 
given;  the  statute  is  part  of  the 
contract,  and  governs  the  rights 
and  obligations  of  the  parties,  the 
same  as  if  all  its  terms  and  con- 
ditions had  been  incorporated 
therein.     Baxter  v.  B.  L.  /.   Co. 

450 

3.  In  an  action  upon  such  a  policy, 
before  the  defendant  can  raise  any 
question  in  regard  to  non-payment 
of  premium,  it  is  necessary  for  it 
to  show  the  giving  of  the  statu- 
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tory  notice  and  the  lapse  of  thirty 
days  thereaft<?r  without  payment. 
(Andrews,  £arl  and  Gray,  JJ., 
dissenting.)  Id. 

4.  Where,  therefore,  in  such  an 
action  there  "was  no  proof  of  pay- 
ment of  the  last  quarter's  premium 
falling  due  before  the  death  of  the 
insured,  and  no  proof  of  the  giv- 
ing of  the  statutory  notice,  neld 
(Andrews.  Earl  and  Gray,  JJ., 
dissenting),  it  was  to  be  assumed 
that  the  policy  was  in  force  at  the 
time  of  the  death  of  the  insured, 
and  the  obligation  to  pay  upon 
death,  during  the  life  of  the  policy, 
was  unimpaired,  although  the  pre- 
mium was  unpaid;  and  that  as  the 
liability  of  the  defendant  was  fixed 
by  the  death,  it  was  not  necessary 
to  pay,  or  tender  before  suit 
brought,  the  premium  due  and  un- 
paid; the  unpaid  premium  with  in- 
terest being  simply  a  claim  to  be 
deducted  by  defendant  from  the 
sum  due  upon  the  policy.  Id. 


INTEREST. 

When  not  chargeable  an  item 

in  recurring  account. 

62 


See  Ledyard  v.  Bull 


JUDGMENT. 

1.  When  an  error  has  been  made  in 
the  form  of  a  judgment,  by  which 
its  soope  has  been  enlarged  or  its 
amount  increased  beyond  that 
plainly  authorized  by' a  verdict, 
referee's  report  or  decision  of  the 
court,  the  judgment  is  not  void  or 
inoperative,  and  no  question  is 
presented  for  the  consideration  of 
the  court  on  appeal;  the  error  is 
an  irregularity  merely,  which  must 
be  corrected,  if  at  all,  by  motion 
in  the  court  of  original  jurisdiction, 
to  be  made  within  one  year  after 
notice  of  the  judgment  or  filing  of 
the  judgment-roll.  (Code  of  Civ. 
Pro.  §§  724,  1282.)  C.  E.  Bar,k 
V.  Blye.  414 

2.  In  an  action  to  recover  posses- 
sion of  certain  bonds,  with  dam- 
ages for  detention,  the  court  or- 
dered a  verdict  for  plaintiff,  and, 
with  the  consent  of  both  parties, 
ordered  an  assessment  for  the  value 


of  the  property,  "including  dam- 
ages," at  $25,315.18.  and  a  verdict 
was  rendered  accordingly.  Judg- 
ment was  entered  directing  a  de- 
livery of  the  bonds,  with  $2,315.18 
damages  for  their  detention,  and, 
in  case  delivery  should  not  be  had, 
that  plaintiff  recover  $25,315.18. 
A  copy,  with  notice  of  entry,  was 
served  upon  defendant,  who  ap- 
pealed. After  affirmance  of  judg- 
ment on  appeal,  and  more  than  a 
year  after  such  service,  defendant 
moved  to  vaciit^  so  much  of  the 
judgment  as  provided  for  payment 
of  damages  m  case  of  return  of 
the  bonds.  Udd,  that  the  ques- 
tion was  not  presented  on  the  ap- 
peal, and  so  the  decision  thereon 
did  not  deprive  the  court  of  juris- 
diction to  hear  the  motion;  but, 
held,  that  the  court  had  no  author- 
ity so  to  do  because  it  was  made 
after  the  expiration  of  the  time 
limited.  Id. 

3.  Upon  a  motion  to  vacate  a  judg- 
ment entered  as  by  default,  m  an 
action  commenced,  by  the  service 
of  summons  and  complaint  on 
March  sixth,  it  appeared  that  an 
answer  setting  un  a  defense  was 
mailed  at  C,  wliere  defendant's 
attorney  resided,  to  plaintiff's  at- 
torney at  R.,  where  he  resided, 
on  the  evening  of  March  twenty- 
sixth.  Judgment  was  entered  by 
default  March  twenty-seventh. 
Defendant  showed  merits.  The 
court  denied  the  motion,  but  al- 
lowed the  defendant  to  come  in 
and  defend,  the  judgment  to  stand 
a&  security.  Held,  error;  that  the 
entry  of  judgment  was  premature, 
and  defendant's  right  to  have  it 
set  aside  could  not  be  clogged  with 
the  condition  that  it  should  stand 
as  security.    Tate%  v.  Quthii^..  420 


-After  judgment  in  penal  actiott 


the  original  wrong  is  merged  therein, 
and  the  judgment  ha«  all  the  attributes 
of  a  judgment  ex  contractu. 
See  Carr  v.  Rischer.  117 

See  Confession  of  Judgment. 


JUDICIAL  SALES. 

1 .  The  j  udgmen t  in  an  action  to  fore- 
close a  mortgage  executed  by  a 
telegraph  company  to  secure  its 
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bonds,  recited  the  amount  due 
upon  the  bonds  as  it  appeared  by 
affidavit,  ordered  the  referee  ap- 
pointed to  sell  to  ascertain  and 
report  the  amount  due  "on  such 
bonds  as  may  be  ascertained  and 
reported  by  such  referee  lo  be  se- 
cured by  said  mortgage."  with  the 
names  of  the  persons  holding  them 
and  by  what  title,  and  to  sell, 
unless  previous  to  the  sale  *the 
amount  herein  found  as  actually 
due  and  payable"  shall  be  paid. 
The  referee  did  not,  prior  to  the 
sale,  report  the  amount  due;  his 
report  of  sale  was  confirmed.  On 
motion  bv  a  bondholder  to  set 
aside  the  sale,  upon  the  ground 
that  the  failure  to  make  such 
report  rendered  the  sale  illegal, 
field,  that  the  court  below  was 
competent  to  interpret  its  own 
judgment,  and  its  confirmation  of 
the  sale  showed  its  understanding 
to  be  that  the  reference  as  to 
amount  of  bonds  was  to  be  exe- 
cuted after  sale.  Also,  held,  that, 
inasmuch  as  it  appeared  that  the 
entire  proceeds  of  the  foreclosure 
would  be  exhausted  in  paying 
claims  paramount  to  the  bonds, 
t!ie  omission  to  execute  the  refer- 
ence before  sale,  conceding  it  was 
required  by  the  judgment,  was  at 
most  a  harmless  irregularity;  and 
that  the  court  below  had  power, 
in  its  discretion,  to  refuse  to  set 
aside  the  sale  on  that  account. 
F,  L.  dt  T.  Co.  V.  B.  &  M.  T.  Co. 

15 

2.  The  judgment  did  not  expressly 
authorize  the  referee  to  execute  a 
deed  to  the  purchaser;  it  provided 
that  the  purchaser  should  be  en- 
titled to  possession  on  production 
of  his  deed,  and  that  the  mort- 
gagor and  its  receiver  should  join 
in  the  deed.  It  was  claimed  that 
the  referee  had  no  authority,  under 
the  judgment,  to  execute  a  deed. 
Held,  untenable;  that  such  author- 
ity was  to  be  understood  from  the 
language  of  the  judgment;  also, 
that  as  the  court  below  had  sanc- 
tioned the  giving  of  the  deed  and 
thus  construed  its  judgment,  no 
ground  of  complaint  on  that  ac- 
count remained.  Id. 

3.  The  judgment  provided  that  the 
purchaser  should  pay  a  certain 
amount  of  the  purchase-price  in 


cash,  and  that  the  balance  might 
be  paid  in  receiver's  certificates  or 
in  bonds,  to  be  received  at  a  pro 
rata  rate,  as  provided.  Upon  the 
sale  the  purchaser  paid  the  cash 
required  and  delivered  to  the  ref- 
eree what  was  supposed,  at  the 
time,  to  be  a  sufficient  amount  of 
certificates,  but  which  afterward 
proved  insufficient  to  pay  the  bal- 
ance of  the  purchase-money;  Jie 
also  gave  ample  security  to  pay 
any  balance  that  might  be  found 
due.  In  confirming  the  referee's 
report,  the  court  ordered  that  the 
referee  should  inquire  and  report 
to  the  court  what  receiver's  certifi- 
cates should  have  been  or  should 
be  accepted  by  him  in  payment 
for  the  purchase-price,  and  how 
much,  if  anything,  was  due  upon 
the  purcha.se-price.  It  was  claimed 
the  full  purchase-price  should  have 
been  paid  before  the  deed  was  de- 
livered.   Held,  imtenable.  Id. 

Prior  to  the  sale  a  reorganization 
agreement  had  been  entered  into, 
to  which  the  petitioner  was  a 
party.  Held,  that  the  court  was 
not  obliged  to  set  aside  the  sale 
because  such  agreement  had  been 
violated;  that  the  court,  in  its 
discretion,  could  leave  the  peti- 
tioner to  pursue  its  remedy  by 
action.  Id. 

The  petitioner  did  not  offer  to 
bid  for  the  property  upon  a  resale 
any  more  than  the  price  for  which 
it  was  sold,  and  did  not  show  that 
anyone  would  bid  any  more;  also, 
with  knowledge  of  all  the  essential 
facts,  it  delayed  for  nearly  two 
years  before  making  the  applica- 
tion. In  the  meantime  the  prop- 
erty had  gone  into  the  hands  of  a 
new  corporation,  wnich  had  ex- 
pended large  sums  of  money 
thereon,  had  mortgaged  the  saine 
to  secure  bonds,  and  had  issued 
stock  to  a  large  amount;  so  that  if 
a  resale  were  ordered  it  would  be 
impossible  to  restore  the  parties  to 
be  affected  thereby  to  their  former 
position,  and  irreparable  mischief 
might  be  done.  Held,  that  the 
petitioner  had  no  absolute  legal 
right  to  have  the  sale  set  aside, 
that  the  court  below  had  discretion 
to  deny  the  application;  that  it 
did  not  appear  that  it  had  abused 
its  discretion,  and,  therefore,  this 
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court  had  no  jurisdiction  to  review 
the  order  appealed  from.  Id. 

As  to  what  will  titiate  sale  on 


forerloiture  of  chattH  mortgages. 

Sc4i  Casstrly  v.  Witherhee.  522 

See  Execution. 


JURISDICTION. 

1.  A  court  of  original  jurisdiction 
has  not  power,  before  judgment 
in  an  action  in  which  a  receiver 
pendente  lite  had  been  appointed 
on  the  application  of  the  plaintiff, 
to  make  an  order  continuing  the 
receivership,  after  judgment  shall 
have  been  rendered,  during  the 
pendency  of  any  appeal  which 
may  be  taken  therefrom.  Colwtll 
v.  Q.  N.  Bank.  408 

2.  In  cases  where  the  provisions  of 
the  Code  of  Civil  Procedure,,  in 
reference  to  the  appointment  of 
receivers  (§  713)  are  applicable, 
and  they  furnish  an  adequate 
remedy,  the  power  of  the  court  is 
limited  by  that  section,  and  it 
must  proceed  in  the  manner 
therein  provided,  otherwise  its 
orders  will  be  void.  Id. 

8.  It  merits  the  court  may  appoint  a 
receiver  after  judgment,  and 
pending  an  appeal,  although  the 
judgment  denies  relief  to  the 
plaintiff;  but  the  Code  contem- 
plates that  such  application  will 
be  made  upon  the  whole  case,  in- 
cluding the  adverse  judgment, 
and  does  not  permit  the  order  to 
be  made  in  anticipation  of  the 
judgment.  Id. 

4.  The  courts  have  no  power  to  take 
proof  as  to  the  constitutionality 
of  a  statute,  and  extraneous  testi- 
mony either  of  experts  or  other 
witnesses  is  not  admissible  to  show 
that,  in  carrying  it  out,  some  pro- 
vision of  the  Constitution  may  be 
violated.  If  it  cannot  be  made  to 
appear  that  the  statute  is  uncon- 
stitutional by  argument  deduced 
from  the  language  of  the  law 
itself,  or  from  matter  of  which 
the  court  can  take  judicial  notice, 
it  must  stand.  People  ex  rei.  v. 
Durst  on.  569 

6.  Although  a  copy  of  the  record 
has  been  filed  with  the  clerk  of 


this  court,  on  appeal  to  it,  the 
court  below  so  lar  retains  juris- 
diction of  the  case  as  to  enable  it 
to  make  such  amendment  as  it 
shall  deem  proper,  and  to  order 
the  amendment  to  be  duly  certi- 
fied to,  and  filed  with  the  said 
clerk,  and  when  duly  filed,  it  is 
to  be  regarded  as  part  of  the 
original  return.    Peterson  v.  Swan. 

7.  Where  in  answer  to  application 
to  surrogate  to  compel  executor  to 
file'  inventory  or  to  account,  it 
appears  by  answer,  rhat  right  of 
petitioner  has  been  satisfied  or 
barred  by  a  release,  surrogate  has 
no  jurisdiction  and  must  dismiss 
proceedings  although  the  fact  of 
settlement  or  release  is  denied,  or 
it  is  questioned  on  ground  of 
fraud.     In  re  Wagner.  2S 


LAKE  ONTARIO. 

Black  River  bay  is  part  of  Lake 
Ontario,  within  the  meaning  of 
the  act  of  1886  (Chap.  141,  Laws 
of  1886),  prohibiting  the  killing 
or  taking  of  fish  by  nets  in  certain 
portions  of  said  lake.  Lawton  v. 
Steele.  22d 

LARCENY. 

1.  The  provisions  of  the  "Factors 
Act "  (Chap.  179,  Laws  of  laSO), 
declaring  that  everj-  factor  or 
other  agent  intrusted  with  the 
possession  of  mercliandise  or  the 
documentary  evidence  of  title 
thereto  "foV  the  purpose  of  sale 
*  *  *  shall  be  deemed  to  be  the 
true  owner,  so  far  as  to  give  valid- 
ity to  any  contract  made  by  such 
agent  with  any  other  person  for 
the  sale  or  disposition  *  ♦  ♦ 
of  such  merchandise,"  has  no  ap- 
plication when  a  factor  or  agent 
has  obtained  goods  taken  by  a 
common-law  larceny  from  the  true 
owner.     Soltan  v.  Qerdau,        880' 

2.  One  S.,  a  rubber  broker,  by  means 
of  false  and  fraudulent  representa- 
tions that  he  had  effected  a  sale  of 
a  quantity  of  rubber  for  plaintiff* 
obtained  from  him  a  delivery  order 
for  the  rubber,  then  on  board  of  a 
steamboat,  for  the  purpose  of  de- 
livery to  the  alleged  purchaser. 
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By  means  of  such  order  8.  obtained 
possession  of  the  rubber,  stored 
it  and  took  a  warehouse  receipt 
therefor  in  his  own  name,  which 
he  delivered  to  defendant  to  secure 
an  advance,  to  be  paid  on  sale  of 
the  rubber.  Defendant  sold,  and 
after  deducting  the  advance,  paid 
over  the  balance  to  S.  In  an  action 
to  recover  possession  of  the  rubber, 
held,  that  S.  obtained  possession 
by  larceny;  and  so  that  defendant 
acquired  no  title  and  was  liable 
for  a  conversion.  Id. 


LEASE. 

1.  Plaintiff  was  assignee  of  two 
leases,  executed  by  defendant,  of 
ferries  between  New  York  city 
and  Staten  Island;  it  also  owned  a 
railroad  which  it  operated  in  con- 
nection with  said  ferries.  The 
lessees  were  bound  simply  to  run 
their  boats  to  the  island,  they 
being  free  to  choose  their  port  of 
arrival  and  departure;  they  agreed 
to  pay  defendant  certain  percent- 
ages upon  the  ^ross  receipts  an- 
nually. One  of  the  leases  fixed 
the  minimum  rate  of  ferriage  at 
five  cents  per  person,  the  other 
fixed  no  minimum  rate.  Plaintiff 
selected  St.  George  as  the  port, 
and  charged  for  each  passenger 
stopping  there  ten  cents  and  the 
same  price  for  passengers  taking 
the  railroad  to  other  places,  of 
which  it  allowed  five  cents  for  fer- 
riage. The  city  had  knowledge 
of  this,  its  commissioner  of  ac- 
counts having  investigated  plain- 
tiff's books  of  receipts,  ascertained 
the  division  made,  assented  to  the 
basis  adopted  and  thereafter  ac- 
cepted the  percentages  founded 
upon  that  division.  In  an  action 
to  restrain  the  city  from  declaring 
the  leases  forfeited  because  of 
plaintiff's  refusal  to  pay  the  per- 
centage upon  its  entire  gross  re- 
ceipts, ?idd,  that  plaintiff  was  en- 
title to  the  relief  sought;  that  the 
fact  one  sum  was  paid  for  passage 
over  the  ferry  and  railroad  did  not 
make  the  whole  ferry  receipts,  and 
plaintiff  was  not  bound  to  pay  the 
city  anything  on  account  of  its 
railroad  fares;  that  the  reduction 
of  ferriage  to  passengers  taking 
the  railroad  was  not  violative  of 
the  leases;    that  if  plaintiff  has 
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made  a  wrong  discrimination 
among  its  passengers  it  is  a  public 
wrong  and  not  one  to  the  city  as 
lessor;  and  that  the  only  question 
was  what  have  been  in  truth  and 
in  fact  the  actual  ferry  receipts, 
not  what  they  ought  to,  or  might 
have  been.  8.  I.  B.  T.  R.  M,  Co, 
V.  Mayor,  etc.  96 

2.  In  an  action  for  the  specific  per- 
formance of  an  alleged  agreement 
for  the  leasing  of  certain  premised 
by  defendant  to  plaintiff,  the  mak- 
ing of  which  plaintiff  denied,  the 
only  evidence  to  establish  the 
agreement  was  certain  letters,  one 
from  plaintiff  offering  to  lease  the 
premises  for  a  term  of  years  at 
a  rent  specified,  the  buildings 
thereon  to  be  altered  similar  to 
those  a  certain  firm  named  '  *  is  now 
altering,  *  *  ♦  plans,  etc.,  to 
be  mutually  agreed  upon; "  a  reply 
from  defendant  acknowledging  re- 
ceipt of  plaintiff's  letter,  and  say- 
ing '*  I  hereby  accept  your  offer," 
and  a  letter  from  him  four  days 
later  in  which  he  states  his  counsel 
advises  him  "that  there  are  diflft- 
culties  which  will  prevent  the 
making  of  a  lease  as  proposed," 
adding,  "you  will,  therefore,  un- 
derstand that  the  proposed  lease 
cannot  and  will  not  be  made." 
Held,  that  said  letters  did  not  con 
stitute  a  completed  agreement  t6 
lease;  but  an  agreement  in  sub- 
stance that,  if  the  parties  should 
thereafter  agree  upon  plans  for 
the  alteration  of  the  building,  a 
lease  would  be  given  upon  the 
terms  specified;  that  it  was  imma- 
terial what  reason  defendant  gave, 
or  what  motive  actuated  him  in 
his  refusal  to  agree  upon  plans^; 
that  he  had  a  right  to  insist  upon 
such  an  agreement  before  plain- 
tiff's right  to  demand  a  lease 
should  arise;  also,  that  plaintiff 
was  not  entitled  to  waive  the  con- 
edition  as  to  alterations,  and  to  de- 
mand a  lease  without  an  agree- 
ment as  to  plans.  Mayer  v. 
McCreery.  484 


LEGATEES,   NEXT   OP   KIN, 
HEIRS  AND  DEVISEES. 

Where  all  the  parties  interested  in 
an  intestate's  estate  are  of  full  age, 
and  one  of  them,  with  the  assent 
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of  the  others,  undertakes  to  admin- 
ister upon  the  estate  without  the 
issuing  of  letters  of  administration, 
settles  all  claims  against  the 
estate,  states  an  aocoimt  and  dis- 
tributes the  balance  so  shown  to 
be  on  hand  for  distribution,  and 
each  of  the  other  parties  interested 
takes  liis  or  her  share,  the  settle- 
ment is,  so  far  as  it  goes,  binding, 
and  no  one  of  them  can  thereafter 
claim,  through  a  formal  adminis- 
tration, a  new  distribution;  and 
this  is  so,  in  the  absence  of  any 
claim  of  fraud  or  mistake,  although 
it  appears  that  the  party  making 
the  distribution  credited  himself 
in  the  account  with  the  amount  of 
an  indebtedness  of  the  intestate  to 
him,  which  was  not  questioned  by 
the  others.     Ledywrd  v.  Bull,     6& 


LIEN. 

In  an  action  to  foreclose  a  second 
mortgage  upon  certain  lots  in  the 
city  of  New  York,  the  first  mort- 
g[agee  was  made  a  party,  and  pay- 
ment of  the  first  mortgage  was 
ajl judged  to  be  made  out  of  the 
proceeds  of  the  sale.  Other  per- 
sons who  held  subsequent  mort- 
gages, covering  in  whole  or  in 
part,  said  lots,  which  took  effect 
ajb  different  dates,  were  made  par- 
ties to  the  action.  The  decree  of 
sale  provided  for  a  sale  of  the  lots 
in  separate  parcels  in  the  inverse 
cffder  of  the  giving  of  the  mort- 
gages. A  surplus  having  arisen 
an  sale  of  all  the  lots,  the  court 
lielow  directed  a  distribution,  ac- 
cording to  the  priorities  as  liens 
of  the  various  subsequent  mort- 
gages. Held,  no  error;  that  the 
decree  did  not  and  could  not  settle 
the  priorities  and  equities  of  the 
subsequent  incumbrances;  that 
the  whole  proceeds  of  sale  formed 
a  common  fund,  to  be  applied  first 
to  the  payment  of  the  first  and 
second  mortgages,  the  surplus  to 
the  payment  of  the  subsequent 
liens  in  the  order  of  their  priority, 
subject  to  the  limitation  that  no 
greater  amount  should  be  paid  in 
discharge  of  alien  on  any  lot  than 
was  realized  for  the  lot  at  the  sale: 
that,  therefore,  the  surplus  could 
not  be  regarded  as  constituting  a 
specific  fund,  subject  to  the 
specific  liens  upon  the  last  lot  sold, 


but  as  a  common  fund  distribut- 
able to  all  lienors  in  the  order  of 
the  date  when  their  mortgages  be- 
came liens.     BurcheU  v.   Osbcrne. 

486 

See  Mechanic's  Lien. 
Mortgage. 


LIMITATION  OF  ACTIONS 

1.  Where  a  county  treasurer  applies 
taxes  collected  in  a  town  in  pay- 
ment of  county^  and  state  taxes  in- 
stead of  applymg  them  in  payment 
of  the  town  bonds  as  requin^  by 
statute,  the  cause  of  action  arises 
when  the  misappropriation  is 
made;  the  statute  of  limitations 
then  begins  to  run  against  it,  and 
an  action  brought  more  tlian  six 
years  thereafter  is  barred.  Straugh 
V.  Supra,  Jeff,  Co.  212 

2.  While  every  duty  imposed  upon  a 
public  ofilcer  is  m  the  nature  of  a 
trust,  persons  injured  by  a  viola- 
tion of  the  duty  for  which  they 
may  maintain  an  action  at  law. 
must  pursue  that  remedy  within 
the  period  of  limitation  of  legal 
actions.  Id, 

3.  In  an  action,  under  the  act  of 
1855  (Chap.  428,  Law^s  of  1855),  to 
recover  compensation  for  property 
destroyed  in  consequence  of  a  mob 
or  riot,  it  appeared  that  an  action 
was  begun  in  the  County  Court 
for  the  same  cause  within  the 
three  months  limited  by  said  act, 
in  which  the  complaint  was  dis- 
missed for  want  of  jurisdiction  in 
that  court  to  entertain  actions 
brought  to  recover  a  sum  exceed- 
ing $1,000;  thereafter,  this  action 
was  commenced,  but  aft«r  the 
lapse  of  the  statutory  period. 
Held,  that  the  action  was  not 
maintainable;  that  as  it  was 
brought  under  special  law  and 
was  maintainable  solely  by  ita 
authority,  the  limitation  was  so 
incorporated  with  the  remedy 
given  as  to  make  it  an  integral 
part  of  it  and  was  a  condition 
precedent  to  the  maintenance  of 
the  action  at  all;  and  that  the  pro- 
vision of  the  Code  of  Civil  Pro- 
cedure (§  405)  providing  tliat  when 
an  action  is  commenced  within  the 
time  limited  and  is  terminated  **  in 
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any  other  m'^nncr  than  by  volun- 
tary discontinuance,  dismissal  for 
neglect  to  proceed,  or  a  final  judg- 
ment on  the  merits,  the  plaintiff 
may  commence  a  new  action  for 
the  same  cause  within  one  year 
after,"  such  termination,  did  not 
apply.  *  (See  §  414.)  Hill  v.  i^uprs. 
Jit'tis.  Co.  344 


MANDAMUS. 

1.  In  proceedings  by  mandamus  to 
compel  defendants,  who  were 
members  of  a  board  of  inspectors 
of  election,  to  affix  their  signatures 
to  the  election  returns,  it  appeared 
that  after  the  closing  of  the  polls 
the  inspectors  counted  the  ballots 
cast  and  declared  the  result,  but 
defendants  refused  to  affix  their 
signatures  upon  the  ground  that 
fraudulent  votes  were  cast  by  per- 
sons who  were  not  themselves 
registered,  but  who  falsely  person- 
ating registered  voters,  upon  be- 
ing challenged,  complied  with 
statutory  tests.  Held,  that  it  whs 
the  duty  of  the  inspectors  to 
count  and  return  all  the  votes 
cast,  and  of  ^ach  to  attach  his 
signature  to  the  return;  and  that  a 
peremptory  writ  was  properly 
granted.      People  e.r  rel.  v.  Beu. 

175 

« 

2.  Madamus  is  a  proper  remedy  to 
compel  the  performance  by  the 
board  of  assessors  of  the  city  of 
Brooklyn  of  their  duty  to  rectify 
clerical  errors  in  assessments. 
People  ex  rcl.  v.  Wilwn.  515 

8.  When  an  order  has  been  made 

Granting  the  writ,  the  fact  that  it 
oes  not  affirmatively  appear  that 
the  relator,  before  the  commence- 
ment of  the  proceedings,  applied 
to  the  board  to  correct  the  mis- 
take, is  not  a  jurisdictional  defect, 
requiring  the  reversal  of  the  order. 

Id. 

4.  Uiwn  the  application  for  a  man- 
(liinius  to  compel  the  correction  of 
KUfh  an  assessment,  it  appeared 
that  the  board  of  assessors  in- 
cluaed  by  mistake,  in  an  assess- 
ment for  re-paving,  a  lot  of  the 
relator  outside  of  the  district  of 
assc>ssment,  and  that  the  collector 
was  proceeding  to  collect  the  same 
by  levying  on  the  relator's  prop- 


erty. Held,  the  collector  was 
properly  joined  as  a  party  in  the 
proceeding.  Id, 

5.  It  was  claimed  that  no  remedy 
was  open  to  the  relator  for  the 
reason  that  the  assessment  had 
been  confirmed  by  the  common 
council,  and  that  an  assessment 
sp  confirmed  is  declared  by  the 
charter  (Tit.  18,  §  36)  to  be  **  final 
and  conclusive."  Held,  imtenable; 
that  this  provision  did  not  apply 
to  a  case  where  the  assessment  is 
without  jurisdiction  and  so  void. 

Id, 


MANUFACTURING   CORPORA- 
TIONS. 

It  seenis  an  action  against  a  director 
of  a  corporation  organized  under 
the  General  Manufacturing  Act 
(Chap.  40,  Laws  of  1848)  to  re- 
cover a  debt  due  from  the  com- 
pany because  of  failure  of  defend- 
ant to  make  and  file  an  annual 
report  as  required  by  the  act 
(§  12)  is  a  penal  action  and  abates 
upon  the  death  of  either  party 
before  verdict.      Carr  v.  RUcher. 

117 


MARRIED  WOMEN. 

1.  Plaintiff  in  1886  joined  with  her 
husband  in  a  mortgage  upon  his 
hind.  In  1888  they  were  both 
made  parties  to  a  suit  for  the 
foreclosure  of  the  mortgage.  No 
copy  of  the  writ  of  subpoena  was 
served  upon  her;  one  was  served 
upon  the  husband,  and  one  de- 
livered to  him  with  the  request  to 
hand  it  to  her;  she  was  at  the 
time  under  age.  A  judgment  of 
foreclosure  and  sale  was  entered, 
under  which  the  premises  were 
sold.  The  husband  died  in  1882. 
In  an  action  to  recover  dower, 
hid,  that  under  the  rule  and  prac- 
tice in  chancery  proceedings  in 
force  at  the  time  of  the  fore- 
closure, personal  service  of  the 
writ  upon  plaintiff  was  not  neces- 
sary, but  service  on  the  husband 
was  a  good  service  on  both,  and 
this  was  so  although  she  was  at 
the  time  under  age;  and  that, 
therfore,  the  action  was  not  main- 
tainable.   Feitner  v.  Lewis.      1^1 
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2.  In  an  action  for  specific  perform- 
ance of  a  contract  for  the  sale  of 
land,  it  appeared  tbat  the  contract 
was  executed  by  defendants  F. 
and  R.,  in  whom  was  the  title. 
Their  wives  were  also  made  de- 
fendants. They  all  joined  in  the 
answer,  which  recites,  "defend- 
ants further  admit  that  they  did 
promise  to  convey  the  said  prem- 
ises to  the  plaintiff,"  and  the  only 
issue  tendered  therein  or  litigated 
was  that  the  contract  in  suit  was 
induced  by  the  fraudulent  repre- 
sentations of  plaintiff.  There  was 
no  allegation  that  the  wives  were 
not  parties  to  the  contract,  or 
were  not  bound  thereby.  The 
issue  of  fraud  was  decided  against 
defendants,  and  the  judgment  re- 
quired their  wives  to  join  with 
their  husbands  in  the  conveyance 
directed.  The  defendants  jointly 
excepted  to  the  findings  of  facts 
and  law,  but  none  of  the  excep- 
tions were  directed  toward  said 
provision  of  the  judgment.  The 
CJeneral  Term  reversed  that  part 
of  the  judgment  on  the  ground 
that  the  wives  were  not  parties  to 
the  contract.  Held,  that  as  there 
was  no  special  exception  pointing 
out  the  objection,  the  reversal  by 
the  GJeneral  Term  was  error. 
Scfux>nmaker  v.  Bonnie.  565 

8.  It  seeins  that  had  the  objection 
been  raised  on  the  trial,  and  pre- 
sented by  a  proper  exception,  it 
would  have  been  valid.  Id. 

4.  As  to  whether  the  court  has 
power  to  specifically  enforce  a 
contract  by  a  married  women  to 
release  her  dower  interest,  made 
upon  a  consideration  passing  to 
her  husband,  when  they  were 
residents  of,  and  the  contract  was 
made  in  another  state,  in  which 
the  common-law  disabilities  of 
married  women  still  exist,  qucere. 

Id. 

See  Husband  and  Wipe. 


MASTER  AND  SERVANT. 

1.  While  the  common-law  rule  that 
the  contract  relations  of  master  and 
servant  are  dissolved  by  the  death 
of  either  party,  has  been  limited, 
it  still  applies  in  cases  in  which 


the  relation  may  be  deemed  purely 
personal  and  involves  neither  prop- 
erty rights  nor  independent  action; 
it  applies  both  to  the  contract  of 
the  master  and  to  that  of  the  serv- 
ant, and  includes  as  well  cases 
where  the  services  are  those  of 
unskilled  as  where  they  are  of 
skilled  labor.     Lacy  v.   Qetman. 

109 

2.  Plaintiff  contracted  orally  with 
McM.,  defendant's  testator,  to 
work  upon  his  farm  as  an  ordi- 
nary farm  laborer  for  one  year, 
commencing  in  March.  Plaintiff 
entered  upon  the  service  and 
worked  under  the  direction  of 
McM.  until  in  July  when  the  lat- 
ter died,  leaving  a  will  by  which 
he  gave  his  widow  a  life  estate  in 
the  farm  and  the  use  and  control 
for  life  of  all  his  personal  property 
in  the  house  and  on  the  farm. 
Plaintiff  knew  in  a  general  way 
the  terms  of  the  will;  he  continued 
on  without  being  hired  or  em- 
ployed by  McM.*s  executrix  until 
the  close  of  the  year,  doin^  the 
farm  work  under  the  direction  of 
the  widow.  In  an  action  against 
the  executrix  to  recover  for  his 
services  for  the  whole  year,  held, 
that  upon  the  death  of  McM.  the 
contract  terminated,  and  the 
plaintiff  was  only  entitled  to  re- 
cover the  proportionate  amount 
earned  at  the  death  of  McM.    Id. 

8.  The  degree  of  care  required  of  an 
employer  in  protecting  his  em- 
ployees from  injury,  is  the  adop- 
tion of  all  reasonable  means  and 
precautions  to  provide  for  their 
safety  w^hile  in  the  performance  of 
their  work.   Dobbins  v.  Brmtn.  188 

4.  Neglect,  on  the  part  of  the  em- 
ployer, to  exercise  such  care,  must 
be  proved  by  direct  evidence  or  by 
proof  of  facts  from  which  the  infer- 
ence of  negligence  can  be  legiti- 
mately drawn  by  the  jury.        Id. 

5.  The  mere  fact  that  an  accident 
occurred  which  caused  an  injury 
is  not  generally  of  itself  sufficient 
to  authorize  an  inference  of  negli- 
gence. Id. 

6.  In  an  action  to  recover  damages 
for  the  death  of  D.,  plaintiff's  in- 
testate, a  servant  in  defendants' 
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employ,  alleged  to  have  been 
caused  by  defective  apparatus 
provided  by  the  latter,  it  ap- 
peared that  D.  *s  death  was  caused 
by  a  fall  from  a  bucket,  which 
was  being  lowered  in  a  shaft  to 
convey  w  orkmen  to  a  tunnel,  their 
place  of  labor.  The  only  sur\ivor 
of  the  accident  testified,  that 
after  the  bucket  got  about  half 
way  down  the  shaft,  something 
,  came  from  above  and  knocked 
him  out  of  it.  After  the  accident 
the  cable  supporting  the  bucket 
and  dummy  yoke  was  found  to 
be  broken  at  a  point  above  the 
bucket,  where  a  chain  connected 
with  the  cable,  and  a  shoulder 
had  been  placed  for  the  support 
of  the  dummy-yoke  when  in  posi- 
tion; the  dummy-yoke  broken, 
with  the  bucket  and  a  portion  of 
the  chain,  were  found  lying 
together  at  the  bottom  of  the 
shaft.  There  was  no  evidence 
but  that  similar  apparatus  and 
appliances  were  generally  in  use 
in  deep  shafts  for  mining  purposes 
in  this  country,  and  in  some  in- 
stances it  appeared  they  were  re- 
quired by  law  to  be  used.  There 
was  no  proof  of  any  defect  in  the 
plan  or  structure  of  the  apparatus 
used,  or  that  it  was  not  well  con- 
structed. The  court  charged  that 
the  jury  might  infer  that  the 
accident  occurred  from  the  acci- 
dental stoppage  of  the  dummjr- 
yoke  or  follower  at  some  point  m 
the  course  of  its  descent,  and  its 
sudden  fall  thereafter  from  a  great 
distance  upon  the  bucket,  lleld, 
error;  that  the  evidence  was  insuf- 
ficient to  support  such  an  infer- 
ence; also,  that  it  was  for  plain- 
tiff to  show  how  the  accident  oc- 
curred, and  to  prove  negligence  of 
defendants  in  respect  to  some  mat- 
ter which  caused  it;  and  that  the 
evidence  failed  to  show  this.      Id. 

7.  A  railroad  corporation,  for  the 
safety  of  its  passengers  as  well 
as  its  employes,  is  bound  to  use 
suitable  care  and  skill  in  furnish- 
ing not  only  adequate  engines 
and  cars,  but  also  a  safe  and 
proper  track  and  road-bed.  The 
track  must  be  properly  laid,  the 
road-bed  properly  constructed,  and 
reasonable  prudence  and  care  ex- 
ercised in  keeping  the  track  free 
from    obstructions,    animate  and 


inanimate,  and  if,  from  want  of 
proper  care,  such  obstructions  are 
permitted  to  be,  or  to  come  upon 
the  track,  and  a  train  is  thereby 
wrecked,  the  corporation  is  re- 
sponsible for  injuries  received  by 
any  person  thereon,  whether  pas- 
senger or  employe.  Donnegan  v. 
ErMrdt.  468 

MERGER. 


'After  judgment  in  penal  action 


original  wrong  merged  therein,  and 
judgment  lias  all  tJie  attributes  oj 
jivdgynent  ex  contractu. 

iSee  Carr  v.  Rischcr.  117 


MONEY  HAD  AND  RECEIVED. 

Where  a  county  treasurer,  instead  of 
applying  taxes  assessed  on  the 
property  of  a  railroad  corporation 
m  a  town  to  the  payment  or  re- 
demption of  bonds  of  the  town, 
issued  in  aid  of  the  construction  of 
the  road  of  such  corporation,  as 
required  by  the  act  of  1869  (Chap. 
907,  Laws  of  1869),  as  amended  in 
1871  (Chap.  283,  Laws  of  1871), 
applied  them  in  payment  of 
county  and  state  taxes,  with  and 
as  part  of,  other  moneys  raised  by 
the  town  for  those  purposes,  held, 
that  an  action,  as  for  money  had 
and  received,  was  maintainable  on 
behalf  of  the  town  against  the 
county  to  recover  the  money  so  mis- 
appropriated. Straugh  v.  Suprs, 
Jeff.  Go.  212 

MORTGAGE. 

The  will  of  S.  devised  his  real  estate 
to  his  wife  as  long  as  she  should 
remain  his  widow,  and  upon  her 
death  or  remarriage  to  their  chil- 
dren. He  made  her  executrix, 
and  the  will  authorized  her  to 
make  advances  from  the  property, 
from  time  to  time,  in  her  discre- 
tion, to  the  children  "for  mainte- 
nance and  support."  and  empow- 
ered her  to  mortgage,  lease  and 
dispose  of  such  property  for  the 
purpose  of  carrying  into  effect  the 
provisions  of  the  will .  The  widow 
married  and  subsequently  exe- 
cuted a  mortgage  on  said  real 
estate  in  her  individual  name  to 
secure  a  loan.  The  mortgage  con- 
tained no  reference  to  the  character 
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of  the  mortgagor  as  exerutrix,  or 
to  the  power  to  mortgage  con- 
tained in  the  will.  Tliis  mortgage 
was  paid  from  the  proceeds  of  a 
loan  obtained  from  plaintiff  upon 
a. mortgage  of  the  same  property, 
executed  by  the  widow  individu- 
ally and  as  executrix.  In  an  action 
to  foreclose  the  latter  mortgage,  it 
appeared  that  plaintiff  had  knowl- 
edge that  the  purpose  of  the  mort- 
gagor was  to  pay  the  prior  loan 
with  the  money  borrowed;  such 
prior  loan  was  procured  for  the 
benefit  of  the  widow's  second  hus- 
band. Held,  that  upon  the  mar- 
riage of  the  widow  the  fee  of  the 
real  estate  vest<3d  in  the  children, 
subject  to  the  execution  of  the 
power  of  sale  and  to  the  widow's 
right  of  dower;  that  the  interest 
mortgaged  must  be  restricted  to 
the  individual  interest  which  the 
mortgagor  had  as  doweress;  that 
although  her  dower  right  while 
unassi^ned  did  not  ^ive  her  a  legal 
estate  m  the  land,  it  was  a  legal 
interest  and  constituted  property 
capable  in  equity  of  beiuff  sola, 
transferred  and  mortgaged  by  her. 
Jf.  L.  I.  Co,  V.  Shipman.  824 


-It  seems,   where  deed  was  in- 


tended as  a  mortgage,  a  conveyance  hy 
m'antor  to  wife  of  grantor  and  one  by 
her  to  him  operates  to  discharge  mort- 
gage. 
See  Dean  v.  M.  E.  R.  Co.  540 


MOTION  AND  ORDERS. 

1.  In  an  action  upon  an  alleged  con- 
tract to  pay  a  sum  specified  for 
services  rendered,  the  issue  was  as 
to  the  terms  of  the  contract,  it 
being  conceded  that  if  plaintiff 
w^as  entitled  to  recover  any  thing  it 
was  the  amount  claimed,  with  in- 
terest. The  court  so  charged, 
stating  the  precise  sum  plaintiff 
was  entitled  to,  if  the  jury  found 
a  verdict  in  his  favor.  'On  ad- 
journment of  the  court  for  the 
day,  pursuant  to  stipulation  of 
counsel,  the  iury  were  informed 
that  they  might  seal  their  verdict; 
that  they  need  not  return  in  the 
morning  to  deliver  it,  but  could 
deliver  it  to  the  oflScer  in  charge. 
The  sealed  verdict  simply  stated 
that  the  jury  found  for  plaintiff. 
Upon   reading    the    verdict    the 


court  stated  it  was  a  mistrial;  no 
order  setting  aside  the  verdict  was 
entered.  At  the  same  term  a  mo- 
tion was  made  to  amend  the  ver- 
dict, on  an  order  to  show  cause, 
granted  three  days  after  the  ver- 
dict, and  on  afiidavits  of  the  jury- 
men, to  the  effect  that  they  all 
agreed  upon  a  verdict  for  the  full 
amount  claimed,  but  being  uncer- 
tain as  to  the  exact  amount  stated 
by  the  court ,  signed  the  verdict  sup- 
posing the  amount  would  be  in- 
serted; the  court  amended  the  \er- 
dict  by  inserting  the  amount.  IMd, 
no  error;  that  the  court  had  the 
power  to  make  the  amendment 
and  exercising*  it«  discretion  was 
guilty  of  no  abuse  thereof.  Ilodg- 
kins  V.  Mead.  166 

2.  The  granting  or  withholding  of 
an  order  of  discovery,  is  a  matter 
within  the  discretion  of  the  Su- 
preme Court,  and  its  decision, 
based  upon  the  merits  of  the  ap- 
plication, is  not  reviewable  here. 
Finlay  v.  Chapman.  404 

3.  A  court  of  original  jurisdiction 
has  not  power,  before  judgment 
in  an  action  in  which  a  receiver 
pendente  lite  had  been  appointed 
on  the  application  of  the  plaintiff, 
to  make  an  onier  continuing  the 
receivership,  after  judgment  shall 
have  been  rendered,  during  the 
pendency  of  any  appeal  which 
may  be  taken  therefrom.  Colwtll 
V.  O.  N.  Bank.  408 

4.  In  cases  where  the  provisions  of 
the  Code  of  Civil  Procedure,  in 
reference  to  the  appointment  of 
receivers  (§  713)  are  applicable, 
and  they  furnish  an  adequate  rem- 
edy, the  power  of  the  court  is 
limited  by  that  section,  and  it 
must  proceed  in  the  manner 
therein  provided,  otherwise  its 
orders  will  be  void.  Id, 

5.  When  an  error  has  been  made  m 
the  form  of  a  judgment,  by  which 
its  scope  has  been  enlarged  or  its 
amount  increased  beyond  that 
plainly  authorized  by  a  verdict, 
referee's  report  or  decision  of  the 
court,  the  judgment  is  not  void  or 
inoperative,  and  no  question  is 
presented  for  the  consideration  of 
the  court  on  appeal;  the  error 
is  an  irregularity  merely,  w^hich 
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must  be  corrected,  if  at  nil.  by 
motion  in  the  court  of  original 
jurisdiction,  to  be  mtule  within 
one  year  after  notice  of  tlie  judg- 
ment or  tiling  of  the  judgment- 
roll.  (Code  Civ.  Pro.  ^5^  724, 
1282.)     C.  E.  Bank.  v.  Blye.    414 

6.  In  an  action  to  recover  possession 
of  certain  bonds,  with  damages 
for  detention,  the  court  ordered  a 
verdict  for  plaintiff,  and,  with  the 
consent  of  both  parties,  ordered  an 
assessment  for  the  value  of  the 
property,  "including  damages," 
at  $25,315.18,  and  a  verdict  was 
rendered  accordingly.  Judgment 
was  entered  directmg  a  delivery  of 
the  bonds,  with  $2,815.18  damages 
for  their  detention,  and,  in  case 
delivery  should  not  be  had,  that 
plaintiff  recover  $25,315.18.  A 
copy,  with  notice  of  entry,  was 
served  upon  defendant,  who  ap- 
pealed. After  affirmance  of  judg- 
ment on  appeal,  and  more  than  a 
year  after  such  service,  defendant 
moved  to  vacate  so  much  of  the 
judgment  as  provided  for  the  pay- 
ment of  damages  in  case  of  return 
of  the  bonds.  Held,  that  the  ques- 
tion was  not  presented  on  the  ap- 
peal, and  so  the  decision  thereon 
did  not  deprive  the  court  of  juris- 
diction to  hear  the  motion;  but 
held,  that  the  court  had  no  author- 
ity so  to  do  because  it  was  made 
after  the  expiration  of  the  time 
limited.  Id. 

7.  Upon  a  motion  to  vacate  a  judg- 
ment entered  as  by  default,  m  an 
action  commenced,  by  the  service 
of  summons  and  complaint  on 
March  sixth,  it  appeared  that  an 
answer  setting  up  a  defense,  was 
mailed  at  C,  where  defendant's 
attorney  resided,  to  plaintiff's  at- 
torney at  R.,  where  he  resided,  on 
the  evening  of  March  twenty-sixth. 
Judgment  was  entered  by  default 
March  twenty-seventh.  Defend- 
ant showed  merits.  The  court 
denied  the  motion,  but  allowed  the 
defendant  to  come  in  and  defend, 
the  judgment  to  stand  as  security. 
Held,  error;  that  the  entry  of  judg- 
ment was  premature,  and  defend- 
ant's right  to  have  it  set  aside 
could  not  be  clogged  with  the  con- 
dition that  it  should  stand  as  se- 
curity.    Tales  V.  Guthrie,         420 


8.  In  an  action  for- divorce,  brought 
by  the  wife,  a  motion  for  a  tem- 
porary allowance  and  councel  fee 
was  denied  by  the  Special  Term, 
on  the  ground  that  final  judg- 
ment had  been  rendered  for  plain- 
tiff, awarding  her  alimony  and 
costs,  and  that,  although  the  de- 
fendant had  appealed  therefrom 
and  procured  a  stay,  and  the  wife 
had  no  means  of  support  or  for 
defending  the  appeal,  yet  the 
court  was  without  power  to  grant 
the  relief  desired.  This  order  was 
reversed  by  the  General  Term,  and 
the  case  remitted  to  the  Special 
Term  for  a  decision  on  the  merits. 
Hiid-y  that  the  order  of  the  General 
Term  was  not  final,  and  so  was 
not  appealable  to  this  court. 
McBride  v.  MBnde.  518 

9.  li  seems  that  power  exists  in  such 
a  case  to  make  the  allowance 
sought  during  the  pendency  of 
the  appeal  from  the  judgment  and 
until  the  final  determination  of  the 
action.    (Code  Civ.  Pro.  §  1769.') 

Id, 

10.  A  motion  to  remit  a  record  filed 
with  the  clerk  on  appeal  to  the 
court  for  the  purpose  of  permit- 
ting the  court  below  to  amend  the 
record,  if  it  should  desire  so  to  do, 
is  unnecessary  and  should  be  de- 
nied, as  the  one  below  has  power 
to  amend.    Peterson  v.  Swan.    662 


MUNICIPAL     CORPORATIONS. 


As  to  limitation  of  liability  of 


cities  a  fid  counties  for  property  de- 
stroyed by  mffb. 

See  Hill  v.  Sitprs.  Hens.  Co.       344 

See  Brooklyn  (City  op). 
Counties. 

New  York  (City  op). 
Towns. 


MURDER. 

Upon  the  trial  of  an  indictment  for 
murder,  evidence  was  admitted  as 
to  quarrels  between  defendant  and 
deceased,  and  as  to  conversations 
between  them.  Held,  proper,  as 
tending  to  show  the  existence  of 
motive.     People  v.  Kemmler,    588 
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NEGLIGENCE. 

1.  In  an  action  to  recover  damages 
for  iniuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
plaintiff's  evidence  was  to  this 
effect:  Plaintiff,  a  child  two  years 
of  age,  lived  with  her  parents  on 
the  first  floor  of  a  building  front- 
i|ig  on  a  street  twenty-six  feet 
wide  from  curb  to  curb,  through 
which  defendant's  road  runs;  her 
father  carried  on  the  bakery  busi- 
ness on  the  same  floor.  Plaintiff 
w^as  with  her  father  in  the  store, 
the  door  of  which,  on  account  of 
tlie  heat,  was  left  open.  She 
wx*nt  behind  the  counter,  and 
while  he  supposed  she  still  re- 
mained there  she  esciiped  into 
the  street  and  was  run  over  by  one 
of  defendant's  cars.  She  had 
been  out  of  her  father's  sight 
not  more  than  two  minutes. 
^Plaintiff  was  nonsuited  on  the 
ground  that  her  parents  were 
negligent,  in  omitting  to  exercise 
a  proper  degree  of  care  and  watch- 
fulness. HeUl,  error;  that  the 
question  was  one  of  fact  for  the 
jury.  Weil  v.  D,  D.,  E.  B.  <&  B. 
R.  B.  Co.  147 

2.  The  degree  of  care  required  of  an 
employer  in  protecting  his  em- 
ployes from  injury,  is  the  adop- 
tion of  nil  reasonable  means  and 
precautions  to  provide  for  their 
safety  while  in  the  performance  of 
their  work.    DMiiu  v.  Brmtn.  188 

8.  Neglect  on  the  part  of  the  em- 
ployer, to  exercise  such  care, 
must  be  proved  by  direct  evidence 
or  by  proof  of  facts  from  which 
the  inference  of  negligence  can  be 
legitimately    drawn  by  the  jury. 

Id. 

i.  The  mere  fact  that  an  accident 
occurred  which  caused  an  injury 
is  not  generally  of  itself  sufficient 
to  authorize  an  inference  of  negli- 
gence. Id. 

5.  In  an  action  to  recover  damages 
for  the  death  of  D.,  plaintiff's  in- 
testate, a  servant  in  defendants' 
employ,  alleged  to  have  been 
caused  bv  defective  apparatus 
provided  by  the  latter,  it  appeared 
that  D.'s  death  was  caused  by  a 
fall  from  a  bucket  which  was  being 


lowered  in  a  shaft  to  convey  work- 
men to  a  tunnel,  their  place  of 
labor.  The  only  survivor  of  the 
accident  testified,  that  after  the 
bucket  got  about  half  way  down 
the  shaft  something  came  from 
above  and  knocked  liim  out  of  it. 
After  the  accident  the  cable  sup- 
porting the  bucket  and  dummy- 
yoke  was  found  to  be  broken  at 
a  point  above  the  bucket,  where 
a  chain  connected  with  the  cable, 
and  a  shoulder  had  been  placed 
for  the  support  of  the  duramy-yoke 
when  in  position;  the  dummy-yoke 
broken,  with  the  bucket  and  a 
portion  of  the  chain,  were  found 
lying  together  at  the  bottom  of 
the  shaft.  There  was  wo  evidence 
but  that  similiar  apparatus  and 
appliances  were  generally  in  use 
in  deep  shafts  for  mining  purposes 
in  this  country,  and  in  some  in- 
stances it  appeared  they  were  re- 
quired by  law  to  be  used.  There 
was  no  proof  of  any  defect  in 
the  plan  or  structure  of  the  appa- 
ratus used,  or  that  it  was  not  well 
constructed.  The  court  charged 
that  the  jury  might  infer  that  the 
accident  occurr^  from  the  acci- 
denti&l  stoppage  of  the  dummy- 
yoke  or  follower  at  some  point  m 
the  course  of  its  descent,  and  its 
sudden  fall  thereafter  from  a 
great  distance  upon  the  bucket. 
Held,  error;  that  the  evidence  was 
insufficient  to  support  "such  an  in- 
ference; also,  that  it  was  for 
plaintiff  to  sliow  how  the  accident 
occurred,  and  to  prove  negligence 
of  defendants  in  respect  to  some 
matter  which  caused  it;  and  that 
the  evidence  failed  to  show  this. 

Id. 

6.  In  an  action  to  recover  damages 
for  iniuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
it  appeared  that  plaintiff,  a  w^oman 
thirty-five  years  old,  had  been  in 
the  habit,  for  ten  years,  of  making 
purchases  frequently  at  defend- 
ant's dry  goods  store;  that  she  fell 
while  descending  a  broad,  car- 
peted staircase  in  said  store,  which 
staircase  was  safely,  properly  and 
conveniently  constructed  in  all 
respects.  The  only  proof  upon 
which  the  claim  of  negligence  was 
founded  was  the  presence  of  a 
figure  for  exhibiting  children's 
clothing  upon  the  steps  next  the 
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railing,  and  the  absence  from  the 
steps  of  footholds,  i.  c,  brass 
plates  or  rubber  pads.  At  the 
close  of  the  evidence  a  motion 
was  made  for  a  nonsuit,  which 
was  denied.  Held,  error;  that  there 
was  no  evidence  of  negligence  on 
the  part  of  defendant  winch  could 
properly  have  been  submitted  to 
the  jury;  that  while  the  business 
of  title  defendant  was,  from  its 
very  nature,  an  invitation  to  the 
public  to  enter  upon  his  premises, 
and  he  was  bound  to  use  reason- 
able prudence  and  care  in  keeping 
his  store  in  such  a  condition  that 
thoee  so  entering  were  not  im- 
necessarily  or  unreasonably  ex- 
posed to  danger,  his  duty  was 
measured  by  and  limited  to  such 
reasonable  prudence  and  care. 
Larkin  v.  a^fill.  221 

7.  In  an  action  to  recover  damages 
for  the  death  of  D.,  plaintiff's  in- 
testate, alleged  to  have  been  caused 
by  drinking  unwholesome  water 
from  a  well,  used  gratuitously  by 
the  public,  belonging  todefenaant, 
and  under  its  control,  it  was  not 
claimed  either  that  the  well  or 
pump  was  improperly  constructed 
or  out  of  repair,  that  the  water 
became  unwholesome  from  any 
defect  in  the  well,  or  from  any  ex- 
ternal exposure  wliich  could,  by 
any  •  reasonable  care,  have  been 
avoided;  that  defendant,  or  any  of 
its  officers,  or  anyone,  did  anything 
to  render  the  water  impure;  that 
anything  could  have  been  done  to 
purify  it  or  prevent  its  impurity, 
which  could  only  be  discovered  by 
a  careful  chemical  analysis;  or  that 
defendant,  prior  to  the  death  of 
D.,  had  notice  of  the  unwholesome 
cliaracter  of  the  water.  The  well 
had  been  extensively  used  for 
years,  and  there  was  no  proof  that 
prior  to  August,  1882,  the  water 
had  causc»d  anv  injury.  I),  died 
August  24,  1882.  The  plaintiff 
was  nonsuited.  IfeUl,  no  error; 
that  while  it  was  the  duty  of  de- 
fendant to  use  reasonable  diligence 
to  keep  the  well  in  repair  and  to 
guard  against  any  dilapidation  or 
danger  resulting  'from  its  use,  it 
was  not  an  insurer  of  the  quality 
of  the  water,  and  to  authorize  a 
recovery  it  was  necessary  for  plain- 
tiff to  show  willful  misconduct  or 
culpable  neglect,  and  this  the  evi- 
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dence  failed  to  do.    Danaher  v. 
City  of  Brooklyn.  241 

8.  In  an  action  to  recover  for  the 
conversion  of  certain  bonds,  it  ap- 
peared that    plaintiff,   a    regular 
customer  of  defendant,  deposited 
the  bonds  with  it  as  collateral  se- 
curity for   discounts.     Discounts 
and  renewals  upon  the  security  of 
such  bonds  were  obtained  by  plain- 
tiff, from  time  to  time,  dunng  a 
period  of  four  years.     When  the 
last  note  so  discounted  was  paid, 
defendant's  cashier,   at    his  own 
suggestion,  delivered  to  plaintiff  a 
receipt  signed  by  him  as  cashier, 
acknowledging  the  receipt  of  tlie 
bonds  as  collateral  and  stating  that 
all  loans  Imving   been   paid,  the 
bonds  were  retained  for  future  like 
use  or  safe  keeping,   subject   to 
plaintiff's  order.   Defendant  there- 
after, as  it  had  done  before,  paid 
the  coupons   falling   due  on  the 
bonds  to  plaintiff  until  October, 
1887.     In  February,  1888,  plaintiff 
demanded   a  return  of  tlie  bonds 
but  was  informed  that  they  could 
not  be  found;  no  information  was 
afforded  him  in  respect  to  the  cir- 
cumstances attending  their  disap- 
pearance or  the  mode   by  which 
they  had  been  removed,  if  at  all, 
from  the  possession  of  the  bank. 
Upon  the  trial  defendant  gave  evi- 
dence tending  to  show  that  it  was 
its  custom  to  return  securities,  held 
as  collateral,  to  the  owner  upon 
payment  of  loans;  that  while  held 
they  were  kept  with  other  valuable 
securities  belonging  to  defendant 
in  a  steel  box  inclosed  in  an  iron 
safe;   that  the  safe  and  box  had 
combination  locks,  the  combination 
on  the  box  being  known  to  defend- 
ant's president  and  cashier  alone 
and  the  latter  alone   having  the 
key.     It  was  also  proved  that  the 
cashier  had   been   in   defendant's 
employ  for  many  years  and  had 
borne  a  good  reputation  until  De- 
cember,   1887,    when  he   was  re- 
moved for  the  alleged  reason  that 
he  was  a  defaulter.  All  of  defend- 
ant's officers,  except  said  cashier, 
testified  that  they  had  no  knowl- 
edge of  its  possession  of  the  bonds 
or  of  the  place  where  they  were 
kept  after  the  loans  were  paid,  and 
that  they,   respectively,  had  not 
abstracted  them.    Defendant's  by- 
laws provided  for  the  appointment 
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by  its  president  onoo  at  least  in 
every  three  months  of  a  committee, 
consisting  of  two  members  of  the 
board,  who  w-ith  the  president  and 
cashier  should  constitute  a  com- 
mittee of  examination,  and  they 
were  required  to  examine  all  mat- 
ters *  *  pertaining  to  the  affairs  of 
the  institution "  and  report  the 
same.  Examinations  were  onh^ 
made  once  in  six  months  bv  three 
examiners  and  were  confined  to  the 
securities  owned  by  defendant  and 
those  it  held  as  collateral  for  un- 
paid loans.  The  reports  showed 
no  account  of  such  collaterals  or 
of  special  deposits.  Defendant 
was  accustomed  to  receive  special 
deposits  from  its  customers  for  safe 
keeping,  which  were  usually  kept 
in  the  vault,  but  were  not  entered 
upon  its  books,  and  no  subsequent 
examination,  inspection  or  report 
in  relation  thereto  was  ever  made 
or  provided  for.  No  other  evi- 
dence was  given  as  to  the  disap- 
pearance of  the  bonds.  Defend- 
ant's cashier  was  not  called  as  a 
witness.  Held,  that  defendant 
was  not  a  gratuitous  bailee,  but 
the  bailment  was  one  for  mutual 
benefit,  and  it  was  liable,  at  least, 
for  failure  to  exercise  ordinary  and 
reasonable  care  and  diligence  in 
the  custody  of  the  bonds;  that  it 
was  within  the  authority  of  the 
cashier  to  make  the  agreement  on 
its  part  to  continue  as  custodian  of 
the  bonds,  for  the  purpose  for 
which  they  had  theretofore  been 
used,  and  the  fact  that  all  the  loans 
were  paid  did  not  change  the  char- 
acter of  its  liability;  that  the  evi- 
dence failed  to  show  the  exercise 
on  its  part  of  the  requisite  degree 
of  care  and  justified  a  submission 
of  the  case  to  the  jury  and  a  ver- 
dict for  plaintiff.  Ouderkirk  v.  C. 
N.  Bank.  263 

9.  A  railroad  corporation,  for  the 
safety  of  its  passengers  as  well  as 
its  employes,  is  bound  to  use  suit- 
able care  and  skill  in  furnishing 
not  only  adequate  engines  and 
cars,  but  also  a  safe  and  proper 
track  and  road-bed.  The  track 
must  be  properly  laid,  the  road- 
bed properly  constructed,  and 
reasonable  prudence  and  care  ex- 
ercised in  keeping  the  track  free 
from  obstructions,  animate  and  in- 
animate,  and  if,   from    w^ant    of 


proper  care,  such  obstructions  are 
permitted  to  be,  or  to  come  upon 
the  track,  and  a  train  is  thereby 
wrecked,  the  corporation  is  re- 
sponsible for  injuries  received  by 
any  person  thereon,  whether  pas- 
senger or  employe.  Donnegan  v. 
Erhardt.  468 

10.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff, 
who  was  a  brakeman  "in  the  em- 
ploy of  defendant,  it  appeared 
that  the  injuries  were  caused  by 
a  collision  in  the  night-time  be- 
tween the  train  upon  which  plain- 
tiff was  employed  and  a  horse 
which  plaintiff  claimed  came  upon 
the  track  through  defendant's 
negligence  in  permitting  the  fence 
along  its  road  to  become  out  of  re- 
pair. The  case  was  submitted  to 
the  jury,  with  instructions  that  if 
the  horse  came  upon  the  track 
through  a  fence  which  defendant 
was  bound  to  maintain  and  keep 
in  repair,  and  which  was  negli- 
gently permitted  to  be  out  of  re- 
pair, plaintiff  could  recover.  IIM^ 
no  error.  Id. 

11.  Under  the  provision  of  the 
General  Railroad  Act  (^  44,  chap. 
140,  Laws  of  1850),  requiring  rail- 
road corporations  to  build  and 
keep  in  repair  fences  on  the  sides 
of  their  roads,  and  providing  that 
they  "  shall  be  liable  for  damages 
which  shall  be  done  *  *  *  to 
any  cattle,  horses,  sheep  or  hogs 
thereon,"  an  absolute  duty  is  im- 
posed upon  said  corporations  to 
fence  their  tracks,  not  simply  to 
protect  the  lives  of  animals,  but 
also  to  protect  persons  upon  their 
trains,  and  for  violation  of  said 
statutory  duty,  causing  injur}*, 
such  a  corporation  is  liable.       Id. 

12.  //  seems  that,  independent  of  the 
statute,  a  jury  may  find  that  it  is 
the  duty  of  a  railroad  company  to 
fence  its  track  to  guard  against 
such  dangers.  Id. 


NEW  YORK  (CITY  OF). 

1 .  A  decision  denying  an  application 
of  one  party  aggrieved,  to  vacate 
an  assessment  for  a  local  improve- 
ment in  Ihe  city  of  New  York, 
does  not  validate  the  whole  assess- 
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ment,  or  bind  of  affect  other  par- 
ties aggrieved  by  it.  //i  re  Romu- 
baum,  24 

2.  In  proceedings  to  vacate  an  as- 
sessment imposed  on  the  petition- 
er's property  in  1873,  on  the 
ground  that  a  portion  of  the  work 
was  done  under  a  contract  entered 
into  without  advertisement  or  op- 
portunity for  competition,  it  ap- 
peared that  in  similar  proceedings 
by  anotlier  petitioner  to  vacate  an 
assessment  on  his  property  for  the 
same  improvement,  the  assessment 
was  sustained.  In  the  former  pro- 
ceedings there  was  no  proof  tiiat 
the  price  for  the  work  was  exces- 
sive or  unfair,  while  in  this  it  ap- 
peared that  on  the  same  day  the 
contract  in  question  was  made, 
contracts  for  similar  work,  as  to 
which  competition  was  permitted,, 
were  made  at  a  much  less  price. 
At  the  date  of  the  former  decision 
there  was  no  provision  for  reduc- 
ing the  assessment  without  vacat- 
ing it  wholly.  Held,  that  the 
doctrine  of  stare  deems  did  not 
make  the  former  decision  conclu- 
sive in  this  case.  Id, 

3.  Also,  held,  that  the  act  of  1874 
(Chap.  313,  I^ws  of  1874)  did  not 
bar  a  reduction  of  the  assessment 
for  the  illegality  complained  of, 
and  that  an  order  making  such  a 
reduction  was  proper.  Id. 

4.  H.,  plaintiff's  assignor,  entered 
into  a  contract  with  defendant  for 
regulating  and  grading  one  of  its 
streets.  By  the  contract,  plaintiff 
agreed  to  complete  the  work  in  320 
days  after  its  commencement,  and 
in  case  of  failure  so  to  do,  to  pay 
inspectors'  wages  for  excess  of 
time  employed.  It  was  stipulated 
that  in  computing  the  time  "the 
total  time  during  which  the  work 
of  completing  the  contract  is  de- 
layed in  consequence  of  any  act  or 
omission  "  of  (lefendant.  which,  it 
was  stated,  should  be  determined 
and  certified  to  by  the  commis- 
sioner of  public  works,  should  be 
excluded..  The  work  was  not 
completed  in  the  320  days,  and 
defendant  retained  the  inspectors' 
fees  for  the  extra  time.  In  an 
action  to  recover,  among  other 
things,  the  amount  so  retapined, 
plaintiff  claimed  that    the  work 


WLS  delaj-od  becaii.«w  of  obstruc- 
tions left  by  defendant  on  the 
street,  and  that  it  was  completed 
within  320  days  after  their  re- 
moval. Held,  that  by  the  terms 
of  the  contract  it  was  a  condition 
precedent  to  any  right  of  the  con- 
tractor to  be  relieved  from  the  al- 
lowance of  inspectors'  fees,  to 
have  the  matter  submitted  to  and 
determined  by  the  commissioner, 
and  in  the  absence  of  proof  that 
this  had  been  done,  or  that  the 
commissioner  had  been  called  upon 
but  had  neglected  or  refused  to 
act,  plaintiff  could  not  recover. 
Phelari  v.  Mayor,  etc.  86 

5.  Plaintiff  also  claimed  to  recover 
for  damages  sustained  because  of 
the  defendant's  delay  in  removing 
the  obstructions.  Upon  receiving 
the  final  payment,  plaintiff  exe- 
cuted to  the  city  a  release  of  and 
from  all  actions,  causes  of  action, 
damages,  etc.,  which  he  had  re- 
sulting or  arising  from  the  con- 
tract. Held,  that  the  release  was 
a  good  defense  to  the  claim.      Id, 

6.  In  an  action  to  have  certain  taxes 
imposed  upon  real  estate  in  the 
city  of  New  York  in  and  for  the 
year  1882,  adjudged  void  and  can- 
celled, and  to  restrain  their  collec- 
tion, the  following  facts  appeared: 
The  premises  were  purchased  by 
one  I).,  and  were  conveyed  to  him 
individually  prior  to  the  assess- 
ment and  imposition  of  the  tax;  he 
purchased,  however,  for  and  with 
the  moneys  of  plaintiff,  a  Roman 
Catholic  church,  of  which  he  was 
pastor.  It  was  common  for  priests 
of  the  church  to  have  church 
property  conveyed  to  them  in  this 
way.  Prior  to  said  conveyance, 
and  ever  since,  said  premises  were 
and  have  been  used  exclusively 
for  school  purposes,  under  the 
management  of  D.,  as  pastor — all 
branches  of  common  school  educa- 
tion being  taught.  Plaintiff  was 
not  incorporated  as  a  religious 
body  until  in  1885,  when  D.  con- 
veyed the  premises  to  it.  The 
school  has  never  been  incorpor- 
ated. A  judgment  was  rendered 
in  favor  or  plaintiff.  Held,  error; 
that  said  premises  were  not  a 
"school -house"  within  the  mean- 
ing, and  were  not  exempt  under 
the    provisions    of   the    Revised 
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Statutes  (1  H.  S.  888,  §  4);  that 
plaintiff  being,  when  the  tax  was 
imposed,  unincorporated,  was  not 
a  "religious  society"  within  the 
meaning  of  the  acts  (Chap.  282, 
Laws  of  1852,  and  §  827,  chap. 
410,  Laws  of  1882)  with  reference 
to  exemptions  from  taxations  in 
the  city  of  New  York,  wliich  de- 
clare that  the  exemption  of  a 
school-house  or  otlier  seminary  of 
learning  shall  not  apply  unless  the 
building  is  "exclusively  the  prop- 
erty of  a  religious  society;"  that 
the  words  refer  to  a  society  that 
has  been  incorporated.  Church  of 
St.  Monica  v.  Mat/or,  etc.  91 

7.  Plaintiff  was  assignee  of  two 
leases,  executed  by  defendant,  of 
ferries  between  New  York  city 
and  Staten  Island ;  it  also  owned  a 
railroad  which  it  operated  in  con- 
nection with  said  ferries.  The 
lessees  were  bound  simply  to  run 
their  boats  to  the  island,  they  being 
free  to  choose  their  port  of  arrival 
and  departure;  they  agreed  to  pay 
defendant  certain  percentages 
upon  the  gross  receipts  annually. 
One  of  the  leases  fixed  the  mini- 
mum rate  of  ferriage  at  five  cents 
per  person,  the  other  fixed  no 
minimum  rat€.  Plaintiff  selected 
St.  Greorge  as  the  port,  and  charges 
for  each  passenger  stopping  there 
ten  cents  and  the  same  price  for 
passengers  taking  the  railroad  to 
other  places,  of  which  it  allowed 
five  cents  for  feiriage.  The  city 
had  knowledge  of  this,  its  com- 
missioner of  accounts  having  inves- 
tigated plaintiff's  books  of  re- 
ceipts, ascertained  the  division 
made,  assented  to  the  basis  adopted 
and  thereafter  accepted  the  per- 
centages founded  upon  that  divis- 
ion. In  an  action  to  restrain  the 
city  from  declaring  the  leases  for- 
feited because  of  plaintiff's  refusal 
to  pay  the  percentage  upon  its, 
entire  gross  receipts,  fidd,  that* 
plaintiff  was  entitled  to  the  relief 
sought;  that  the  fact  that  one  sum 
was  paid  for  pasvsage  over  the  ferry 
and  railroad  did  not  make  the 
whole  ferry  receipts,  and  plaintiff 
was  not  bound  to  pay  the  city 
anything  on  account  of  its  railroad 
fares;  that  the  reduction  of  ferriage 
to  passengers  taking  the  railroad 
was  not  violative  of  the  leases; 
that  if  plaintiff  has  made  a  wrong 


diacrimination  among  its  passen- 
gers, it  is  a  public  wrong,  and  not 
one  to  the  city  as  lessor;  and  that 
the  only  question  was  what  have 
been  in  truth  and  in  fact  the  actual 
ferry  receipts,  not  what  they  ought 
to  or  might  have  been.  8.  I.  R. 
T.  R.  R,  Co.  v.  Ma^or,  etc.  96 

8.  The  relator,  a  member  of  the 
police  force  of  the  city  of  New 
York,  was  dismissed  therefrom 
upon  a  charge  of  "  conduct  unbe- 
coming an  ofticer;"  the  specifica- 
tion was,  that  at  a  named  date 
and  place,  he  was  so  much  under 
the  influence  of  liquor  as  to  be 
unfit  for  duty.  It  appeared  that 
the  relator  had  served  on  the  police 
force  fifteen  years,  during  which 
time  his  record  had  been  in  every 
way  excellent  and  he  had  drank 
no  intoxicating  liquor.  On  the 
occasion  in  (question  lie  had  been 
on  duty  dunng  a  strike  of  street- 
car drivers,  who  resisted  the  run- 
ning of  the  cars.  For  five  days 
he  was  continuously  employed  in 
guarding  the  cars  and  repelling 
attacks  upon  them.  On  the  morn- 
ing of  the  fifth  day,  which  was 
severely  cold,  he  was  ordered  out 
without  opportunity  to  get  his 
breakfast  imd  detailed  to  guard 
moving  cars;  he  rode  upon  the 
front  platforms  of  such  cars  until 
the  middle  of  the  afternoon,  when 
he  became  faint  and  ill.  Upon 
reporting  his  illness  to  the  ser- 
geant, the  latter  took  him  off  the 
cars  and  advised  him  to  report 
sick,  but  the  relator  persisted  in 
remaining  on  duty.  Later  he  took 
one  drink  of  brandy  and  pepper- 
mint to  relieve  his  illness  and  the 
surgeon  who  saw  him  at  eight 
o'clock  testified  that  his  breath 
smelled  slightly  of  liquor;  that  he 
could  walk  steadily,  and  talk  co- 
herently, his  speech  being  a  little 
thick;  that  in  his  opinion  he  had 
been  drinking,  but  was  not  then 
intoxicated.  The  relator  was  on 
these  facts  dismissed  from  the 
force.  Jleld  (Ruoer,  Ch.  J.  and 
Gray,  J.  dissenting),  that  the  disr 
missal  was  error;  that  the  evidence 
failed  to  show  any  breach  of  dis- 
cipline by  the  relator,  or  conduct 
unbecoming  an  oflicer;  and  that, 
tlierefore,  as  the  facts  admitted  of 
no  inference  of  guilt,  of  conscious 
breach  of  discipline  or  violation  of 
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rule,  the  case  presented  a  question 
of  law  reviewable  by  the  General 
Term  on  certiorari,  and  also  re^ 
viewable  here.  People  ex  rd,  v. 
French,  493 

9.  The  relator,  a  member  of  the  po- 
lice force  of  the  city  of  New  York, 
was  dismissed  from  the  force  for 
intoxication.  It  appeared,  that  on 
October  fifteenth,  he  was  on  duty 
imtil  five  o'clock  in  the  afternoon, 
when  he  went  home,  and  after 
moving  his  furniture  to  another 
house,  again  went  on  duty,  and 
during  the  night  came  home,  set- 
tled his  house  and  went  to  bed. 
He  went  on  duty  at  eight  o'clock 
the  next  morning,  and  just  before 
that  hour,  not  having  had  any 
breakfast,  his  wife  procured  some 
brandy,  which,  as  she  alleged, 
fearing  he  would  be  sick,  she  in- 
sisted upon  Ills  drinking.  After 
doing  so,  he  went  upon  duty,  and 
while  at  his  post,  between  twelve 
and  one  o'clock,  his  wife,  still  fear- 
ing he  would  be  sick,  took  him 
more  brandy  which  he  drank. 
About  half  past  one,  he  went  to 
the  station-house,  fell  down  on  the 
floor  and  was  found  there  intoxi- 
cated. It  did  not  appear  that  he 
had  been  advised  by  any  physician 
to  take  the  brandy  for  any  ailment, 
or  that  he  had  any  physical  ailment, 
except  he  testified  that  he  was 
sometimes  dizzy-headed.  It  ap- 
peared that  the  relator  had  been  on 
the  force  many  years  and  had 
alwavs  before  been  a  sober  and 
faithful  officer.  Held,  that  the 
evidence  was  sufficient  to  sustain 
the  charge  and  to  authorize  the 
inference  that  the  intoxication  was 
voluntary  and  blamable;  that  the 
fact  that  relator's  wife  advised  him 
to  drink  the  brandy  did  not  relieve 
him  from  responsibility;  and  that 
the  exercise  of  discretion  by  the 
commissioners,  as  to  the  extent  of 
the  punishment,  was  not  review- 
able here.     People  ex  rel.  v.  French. 

502 

10.  The  members  of  the  police  force 
of  the  city  of  New  York  have  a 
I)ermanent  tenure  of  office  and  can- 
not be  dismissed  until  after  charges 
have  been  preferred,  examined, 
heard  and  investigated,  as  pro- 
vided by  the  statutes  and  the  rules 


adopted  by  the  board  of  police 
commissioners.  Id, 

W,  It  seems,  that  before  a  police 
officer  can  be  dismissed  from  the 
force  for  intoxication,  it  must  be 
shown  that  the  intoxication  was 
of  such  a  character  as  made  it  an 
offense  against  the  rules;  t.  e.,  that 
it  was  conscious,  voluntary,  blam- 
able, and  in  some  way  due  to  the 

.  officer's  fault.  Id. 

12.  In  the  absence  of  any  proof  or 
explanation,  the  mere  fact  of 
intoxication  may  establish  the 
offense.  Id. 

18.  It  seems,  also,  that  in  determin- 
ing the  guilt  of  a  police  officer, 
the  police  commissioners  may  not 
act  upon  their  own  knowledge,  the 
charges  must  be  tried  and  the  guilt 
established  on  evidence;  but  in 
inflicting  punishment,  they  may 
take  into  consideration  both  the 
evidence  and  their  knowledge  of 
the  officer.  Id, 


NEXT  OF  KIN. 

See  Legatees,  Next  of  Km,  Heibb 
AiiD  Devisees. 


NON-RESIDENTS. 

1.  The  provision  of  the  act  of  188& 
(Chap.  892,  Laws  of  1883),  declar- 
ing that  '  'All  debts  and  obligations 
for  the  payment  of  money  due  or 
owing  to  persons  residing  within 
this  state  *  *  »  wherever  such 
securities  shall  be  held,  shall  be 
deemed,  for  the  purpose  of  taxa- 
tion, personal  property  within  this 
state,  and  shall  be  assessed  as  such 
to  the  owner  or  owners,"  refers  ta 
debts  or  obligations  which  are 
solely  due  or  owing  to  the  resi- 
dents of  this  state;  it  does  not  in- 
clude as  owners  persons  who  are 
trustees  only,  and  while  under  the 
old  law  if  a  trustee  residing  here 
has  possession  of  such  securities 
he  may  be  assessed  for  them  as  a 
trustee  in  possession,  even  if  there 
be  other  trustees  non-residents,  the 
resident  trustee  may  not  be  as- 
sessed for  securities  not  held  by 
him  and  not  within  this  state,  but 
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which  are  in  the  possession  of  one 
of  the  non-resident  trustees.  Peo- 
ple ex  rel.  v.  Cokman.  137 

2.  Accordingly,  held,  where  two  of 
three  co-trustees  resided  in  this 
state,  and  the  other  resided  in  an- 
other state,  tlie  oeneficiaries  also 
being  non-residents,  that  an  as- 
sessment of  securities  in  the  hands 
of  tlie  non-resident  tinistee  was 
void.  Id. 

NOTICE. 

1.  Actual  possession  of  real  estate  is 
sufficient  notice  to  all  the  world  of 
the  existence  of  any  right  which 
the  person  in  possession  is  able  to 
establish.     Phelun  v.  Brady.    587 

2.  In  an  action  brought  to  foreclose 
a  mortgage  upon  certain  premises 
given  by  M.,  who  held  an  appar- 
ently perfect  record  title  to  the 
same,  it  appeared  that  before  the 
execution  of  the  mortgage,  M.  had 
conveyed  the  premises  to  B.,  who 
was  in  possession,  and,  with  her 
husband  occupied  two  rooms 
in  the  buildings  on  the  prem- 
ises; he  also  kept  a  liquor  store 
in  a  part  thereof;  the  other 
rooms  she  leased  to  various 
tenants,  claiming  to  be  the  owner, 
and  she  collectea  the  rents.  Her 
deed  was  not  recorded  until  after 
the  giving  of  the  mortgage.  Held, 
that  B.'s  actual  possession  under 
her  deed,  although  unrecorded, 
and    its    existence    unknown    to 

Elaintiff,  was  sufficient  notice  to 
im  of  her  rights  to  defeat  any 
claim  under  the  mortgage.        la. 


NUISANCE, 

1.  The  state  legislature  has  power 
to  declare  places  or  property  used 
to  the  detriment  of  public  inter- 
ests or  the  injury  of  the  health, 
morals  or  weliare  of  the  commu- 
nity, public  nuisances,  although 
not  such  at  common  law.  Laicton 
V.  Steek.  226 

2.  Tt  fteems,  however,  that  this  power 
may  not  be  used  as  a  cover  for 
withdrawing  property  from  the 
protection  of  the  law,  or  arbitra- 
rily, where  no  public  right  or  in- 


terest is  involved  in  declaring 
property  a  nuisance  for  the  pur- 
pose of  devoting  it  to  destruction, 
and  if  the  court  can  judicially  see 
that  the  statute  is  a  mere  evasion 
or  was  framed  for  the  purpose  of 
individual  oppression,  it  may  be 
set  aside  as  unconstitutional.     Id, 

3.  The  legislature  has  power  to  reg- 
ulate and  control  the  right  of  fish- 
ing in  the  public  waters  of  the 
state,  and  in  the  exercise  of  this 
power  may  prohibit  the  taking  of 
flsh  with  nets  in  specified  waters, 
and  by  its  declaration,  make  the 
setting  of  nets  for  that  purpose  a 
public  nuisance.  Id. 

4.  Where  a  public  nuisance  consists 
in  the  location  or  use  of  tangible 
personal  property,  so  as  to  inter- 
fere with  or  obstruct  a  public 
right  or  regulation,  the  legis- 
lature may  authorize  its  summaty 
abatement  by  executive  agencies 
without  resorting  to  judicial  pro- 
ceedings; and  any  injury  to  or 
destruction  of  the  property  neces- 
sarily incident  to  the  exercise  of 
the  summary  lurisdiction,  inter- 
feres with  no  legal  right  of  the 
owner,  and  is  not  violative  of  the 
constitutional  prohibition  against 
depriving  the  owner  of  his  prop- 
erty without  due  process  of  law. 

Id. 

5.  The  legislature,  however,  may 
not  decree  the  destruction  or  for- 
feiture of  property  used  so  as  to 
constitute  a  nuisance,  and  appoint 
officers  to  execute  its  man(£ite  as 
a  punishment  of  the  wrone  or 
even  to  prevent  a  future  illegfu  use 
of  the  prperty,  it  not  being  a 
nuisance  per  9e.  Id. 

6.  It  seems  a  public  nuisance  may 
only  be  abated  by  an  individual 
where  it  obstructs  his  private 
rights,  or  interferes  at  the  time 
with  his  enjoyment  of  a  right 
common  to  many,  and  he  thereby 
sustains  a  special  injury.  7a. 

7.  Accordingly,  held,  that  the  provi- 
sion of  the  act  of  1883  (^  2.  Laws 
of  1883,  chap.  317),  declaring 
"any  net  found  *  *  *  in  or 
upon  any  of  the  waters  of  this 
state,  or  upon  the  shores  or  islands 
in  any  waters  in  this  state,  in  vio- 
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lation  of  any  existing  or  hereafter 
enacted  statutes  or  laws  for  tlie 
protection  of  fish,"  to  be  a  nuis- 
ance, authorizing  its  summary 
abatement  and  destruction  by 
any  person,  and  making  it  the 
duty  of  every  fish  protector  and 
constable  ' '  to  seize  and  remove 
and  forthwith  destroy  the  same," 
so  far  as  it  authorizes  the  destruc- 
tion, by  a  fish  protector  or  con- 
stable, of  nets  found  in  actual  use 
in  the  waters  of  the  state,  was 
constitutional;  and  that  its  consti- 
tutionality was  not  affected  by  the 
authorization  also  given  to  private 
individuals  and  officers  to  destroy 
nets  on  land.  Id. 


OFFICE  AND  OFFICER 

Inspectors  of  election  are  simply 
ministerial  officers,  and  a  board  of 
inspectors  has  no  discretionary 
power  to  reject  the  vote  of  a  per- 
son who,  upon  being  challenged 
and  upon  application  of  the 
statutory  tests,  has  shown  himself 
qualified  to  vote.  When  this  is 
done  the  offered  vote  in  legal  con- 
templation is  finally  received,  and 
must  be  deposited.  People  ex  rel. 
V.  BeU,  75 

• 

PARTIES. 

Question  as  to  non-joinder  of  parties 
where  alleged  defect  appears  in 
complaint  and  is  not  raised  by 
demurrer,  is  waived  and  cannot 
be  raised  on  trial.  Snllitan  v.  N. 
T,  d  B.  a  Co.  348 


Wlien  action  properly  bi-ought 


for  benefit  of  a  town  by  its  supervisor 
in  his  name  as  svch  officer. 

See  Strough  v.  Suprs.  Jeff.  Co.  212 


PARTNERSHIP. 

1.  It  seems  an  insolvent  firm  may  not 
apply  the  firm  assets  in  payment 
of  the  individual  debts  of  the 
partners,  nor  can  the  equity  of  the 
irm  creditors  be  defeated  by  a 
transfer  by  one  of  the  two  copart- 
ners, of  his  interest  therein,  to 
the  other;  they  still,  as  to  firm 
creditors  remain  firm  assets. 
Bulger  v.  Bosa,  459  | 


2.  //  seems,  also,  where  an  individual 
creditor  of  one  of  the  members  of 
a  firm  knowingly  takes  a  transfer 
of  firm  property  in  payment  of 
his  individual  debt,  his  act  is  not 
merely  a  violation  of  an  equitable 
right  "of  a  firm  creditor,  but  it 
constitutes  a  fraud.  Id. 

3.  A  firm,  although  insolvent,  has  a 
right,  however,  to  make  prefer- 
ences among  its  creditors,  and  one 
partner  may  transfer  the  partner- 
ship effects  directly  to  a  firm 
creditor  in  payment  of  his  debt 
without  the  knowledge  or  consent 
of  his  copartner.  Id. 

4.  Where  S.  one  of  two  copartners  in 
a  firm  which  to  their  knowledge 
was  insolvent,    as  were  also  the 
individual  members,  assigned  and 
transferred    his    interest    in    the 
partnership   assets   to    B.  his  co- 
partner,   subject    to     the    firm's 
debts,   with  the  knowledge  that 
the    latter    intended    to    transfer 
them  to  a    firm    and    individual 
creditor,  whicli  transfer  was  made 
in   payment   of  all   the  creditor's 
claims,  and  where  in  an  action  of 
replevin  againstfi  sheriff,  who  had 
levied  upon  the  property  under  an 
execution  in  favor  of  a  firm  judg- 
ment creditor,  the  evidence  as  to 
value  of  the  property  transferred 
was  conflicting,  there  being  evi- 
dence tending  to  show,  and  from 
which  the  jury  would  have  been 
authorized  to  nnd,  that  such  value 
was  not  more  than  the  claim  of 
the    transferee   against   the  firm, 
and,    that    the    object    of    S.   in 
transferring  his  interest,  was  that 
the  property  should  be  used  to 
pay  the  firm  debt,  Jield,  the  fact 
that  the    individual    debts    were 
named  as  part  of  the  considera- 
tion, was  not  conclusive  evidence 
of    fraud;    that  the    question  of 
frjiud  in  the  transfer  was  one  of 
fact  for  the  jury;  and  that,  there- 
fore, a  direction  of  a  verdict  for 
defendant  was  error.  Id. 


PAYMENT  INTO  COURT. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  in  reference  to 
tender  (§  731)  and  payment  into 
court  of  the  money  tendered,  in 
case  of  refusal  to  accept  (§  732) 
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when  the  money  is  so  brought 
into  court,  it  belongs  to  plaintiff, 
and  his  title  thereto  cannot  be 
disputed,  whatever  may  be  the 
result  of  the  action.  Taylor  v. 
B.  E.  R.  R,  Co,  561 

2.  The  plaintiff,  in  proceeding  after 
a  tender  and  deposit,  simply  runs 
the  risk  of  paying  defendant's 
costs,  if  the  recovery  falls  short 
of  the  amount  tendered,  while 
the  defendant  takes  the  risk  of 
losing  the  amount  tendered,  in 
the  event  of  his  succeeding  in  the 
action.  Id. 

PENSIONS. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  1393)  ex- 
empting pensions  granted  by  the 
United  States  or  a  state  for  mili- 
tary or  naval  services  from  levy 
and  sale  on  execution,  where  the 
receipts  from  a  pension  can  be 
directly  traced  to  the  purchase 
of  property  necessary  or  conven- 
ient for  the  support  and  mainte- 
nance of  the  pensioner  and  his 
family,  such  property  is  exempt. 
T,  G.  N,  Bank  v.  Cai'penter.    550 

2.  Where,  therefor'',  a  pensioner 
who  had  a  wife  and  family  pur- 
chased a  house  and  lot  for  a  home, 
paying  a  portion  of  the  purchase- 
price  out  of  the  proceeds  of  a 
pension  certificate,  and  giving  a 
mortgage  on  the  premises  to 
secure  the  balance,  held,  that  the 
premises  were  exempt  from  levy 
and  sale  on  execution.  Id. 

8.  R  seems  that  where  pension 
moneys  have  been  embarked  in 
business  and  mingled  with  other 
funds  so  as  to  be  incapable  of 
identification  or  separation,  the 
pensioner  loses  the  benefit  of  the 
exemption.  Id. 


PHYSICIANS  AND  SURGEONS. 

Upon  trial  of  a  criminal  action, 
physicians  who  had  been  sent  to 
the  jail  by  the  district  attorney  to 
make  an  examination  of  the  pris- 
oner were  permitted  to  testify,  as 
witnesses  lor  the  prosecution,  to 
his  mental  condition,  under  the  ob- 
jection that  either  the  relation  of 


patient  and  physician  existed,  or 
else  the  prisoner  was  compelled  to 
furnish  evidence  against  himself. 
Held,  no  error;  no  evidence  having 
been  called  for  as  to  the  prisoner's 
statements  or  as  to  transactions  in 
the  jail.     People  v,  Kemmler.    oiJO 


PLEADING. 

1.  Plaintiff's  complaint  alleged,  in 
substance,  the  making  and  de- 
livery by  it  to  W.  &  Co.  of  certain 
drafts,  which  w^ere  set  forth, 
drawn  upon  defendant,  with  whom 
it  had  sufficient  funds  on  deposit 
to  pay  the  drafts,  and  made  pay- 
able to  the  order  of  W.  &  Co.,  the 
indorsement  of  the  drafts  by  the 
payees,  a  presentation  and  demand 
lor  payment,  defendant's  refusal 
to  pay  and  protest  for  non-pay- 
ment, and  that,  by  reason  of  the 
non-payment,  plaintiff  was  com- 
pelled to  pay  the  amount  of  the 
drafts  and  take  them  up.  The 
answer  set  up  simply  payment. 
Held,  that  while  the  complaint 
was  technically  open  to  criticism, 
yet  it  contained  a  plain  statement 
of  the  facts  from  which,  as  a  legal 
conclusion,  plaintiff  had  a  right  to 
recover  for  a  breach  of  defendant's 
implied  contract  to  pay  out  plain- 
tiff's funds,  and  as  defendant 
could  in  nowise  have  been  misled 
a  recovery  for  that  cause  of  action 
was  proper.  C.  y.  Bank.  v.  /. 
<fe  T.  N.  Bank.  1»5 

2.  It  seems,  the  averment  that  plain- 
tiff repaid  the  money  received  for 
the  drafts  and  took  them  up,  was 
immaterial  to  establish  a  cause  of 
action ;  the  repayment  simply  es- 
tablished the  amount  of  damages. 

Id. 

3.  It  appeared  that  W.  &  Co.  pur- 
chased from  plaintiffs  the  drafts, 
which,  after  indorsing,  they  de- 
livered to  their  bookkeeper  to  be 
forwarded  to  certain  of  their 
creditors.  The  bookkeeper  erased 
the  indorsements,  forged  others 
and  used  the  drafts  K)r  his  own 
purposes;  they  were  finally  pre- 
sented by  another  bank  to  and 
paid  by  defendant.  After  the 
forgeries  were  discovered,  and 
upon  the  return  of  the  drafts  to 
plaintiff,  W.  &  Co.  demanded  and 
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obtained  them,  and  on  presenta- 
tion defendant  refused  payment 
on  the  ground  that  they  haa  been 
paid.  Plaintiff  repaid  to  W.  & 
Co.  the  amount  paid  for  them. 
Defendant  offered  to  prove  that 
before  plaintiff  paid  back  to  W.  & 
Co.  the  amount  of  the  dishonored 
drafts,  that  firm  had  settled  with 
their  bookkeeper,  and  for  his  in- 
debtedness to  them,  including  the 
appropriation  of  the  drafts,  had 
received  certain  property.  This 
was  objected  to  and  excluded. 
Held,  no  error;  that  this  evirlence 
was  not  admissible  under  the 
pleadings;  also,  if  an  answer  had 
been  allowed,  it  would  not  have 
shown  that  W.  &  Co.  had  been 
paid.  Id. 

4,  Where  after  trial  and  a  decision 
adverse  to  plaintiff  in  an  action  in 
which  a  receiver  peiuUnte  lite  had 
been  appointed,  but  before  judg- 
ment, an  order  was  granted  con- 
tinuing the  receivership  until 
after  the  decision  of  any  appeal 
from  the  judgment,  held^  that  the 
receiver  had  no  authority  after  the 
entry  of  judgment  to  bring  an 
action  to  recover  a  claim,  a  part 
of  the  assets  in  his  hands  as  re- 
ceiver; and  where  the  facts  ap- 
peared in  the  complaint  in  such 
an  action,  that  it  was  a  good 
ground  for  a  demurrer.  Colwell  v. 
G.  N.  Bank.  409 


5.  In  an  action  brought  bv  plaintiff, 
as  receiver  of  the  P.  H.  8.  &  I. 
Co.,  the  complaint  alleged  in  sub- 
stance that  said  company  executed 
to  defendant's  firm  chattel  mort- 
gages on  all  its  property,  consist- 
mg  of  buildings,  machinery,  tools, 
etc.;  that  default  having  been 
made  in  payment,  defendants  took 
possession  of  the  property  and  sold 
It  at  auction,  they  bidding  it  in 
for  $1,000;  that  none  of  the  prop- 
erty was  in  view  of  the  persons  at- 
tending the  sale;  that  it  was  all 
put  up  in  a  lump  and  sold  together 
at  the  request  of  defendants, 
although  they  knew  it  could  be 
sold  in  parcels,  and  greater  sums 
realized  for  it  ii  so  sold;  that  none 
of  the  company's  officers  were 
present;  that  since  the  sale  defend- 
ants have  claimed  to  own  the 
property  and  have  sold  $10,000  or 
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$15,000  of  it;  that  at  the  time  of 
the  sale  the  property  was  worth 
about  $60,000,  and  the  company's 
indebtedness  to  defendants  aid 
not  exceed  $20,000.  The  relief 
asked  was  that  defendants  be  re- 
quired to  account  for  the  value  of 
the  property,  and  after  application 
of  sufficient  to  extinguish  the  debt 
secured  that  plaintiffs  have  judg- 
ment for  the  balance.  A  demurrer 
to  the  complaint  was  sustained  be- 
cause of  the  omission  of  an  aver- 
ment of  a  tender  to  defendants  of 
the  amount  conceded  to  be  due 
and  unpaid  on  the  mortgages, 
or  an  offer  to  pay  that  amount 
on  its  being  ascertained.  Held^ 
error;  that  the  sale  to  defend- 
ants was  voidable  and  could  be 
vacated  and  set  aside  as  part  of 
the  relief  in  this  action;  that  the 
amount  received  by  defendants  on 
the  sales  made  by  them  was  appli- 
cable and  must  be  deemed  to  have 
been  applied  upon  the  moitgages, 
and  the  property  remaining  in 
their  hands  to  be  held  as  security 
for  the  balance  due;  that  a  taider 
before  suit,  or  an  offer  in  the  com- 
plaint to  pay  was  not  necessary 
and  the  omission  thereof  was  only 
important  as  bearing  upon  the 
question  of  costs;  that  the  facts 
alleged  in  the  complaint  were  suffi- 
cient to  show  a  right  of  redemption 
in  plaintiff,  and  the  action  should 
be  treated  as  one  to  redeem  and 
for  such  incidental  relief  as  is 
necessary  to  accomplish  the  re- 
demption.    Casaerly  v.  WWierbee, 

522 


Qu-estion  as  to  non-joinder  of 


parties  where  alleged  defect  appears 
in  complaint  and  is  not  rained  by  de- 
murrer, is  waived  and  cannot  be  raised 
on  trial. 

See  SuUimn  v.  iV:  F.  dk  R.  C.  Co. 

848 

POLICE. 

1.  The  relator,  a  member  of  the  po- 
lice force  of  the  city  of  New  York, 
was  dismissed  therefrom  upon  a 
charge  of  "conduct  unbecoming 
an  officer;"  the  specification  was, 
that  at  a  named  date  and  place,  he 
was  so  much  under  the  mfluenco 
of  liquor  as  to  be  unfit  for  duty. 
It  ap|)eared  that  the  relator  had 
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served  on  the  police  force  fifteen 
years,  during  which  time  his  record 
had  been  in  every  way  excellent, 
and  he  had  drank  no  intoxioiting 
liquor.  On  the  occasion  in  ques- 
tion he  had  been  on  duty  during  a 
strike  of  street-ctir  drivers,  who 
resisted  the  running  of  the  cars. 
For  five  days  he  was  continuously 
employed  in  guarding  the  cars 
and  repelling  attacks  upon  them. 
On  the  morning  of  the  fifth  day, 
which  was  severely  cold,  he  w^as 
ordered  out  without  opportunity 
to  get  his  breakfast  and  detailed 
to  guard  moving  cars;  he  rode 
upon  the  front  platforms  of  such 
cars  until  the  middle  of  the  after- 
noon, when  he  became  faint  and 
ill.  Upon  reporting  his  illness  to 
the  sergeant,  the  latter  took  him 
off  the  cars  and  advised  him  to  re- 
port sick,  but  the  relator  persisted 
in  remaining  on  duty.  Later  he 
took  one  drink  of  brandy  and  pep- 
permint to  relieve  his  illness  and 
the  surgeon  who  saw  him  at  eight 
o'clock  testified  that  his  breath 
smelled  slightly  of  liquor;  that  he 
could  walk  steadily  and  talk  cohe- 
rently, his  speech  being  a  little 
thick;  that  in  his  opinion  he  had 
been  drinking,  but  was  not  then 
intoxicated.  The  relator  was  on 
these  facts  dismissed  from  the 
force.  Held  (Ruger,  Ch.  J.  and 
Gray,  J.  dissenting),  that  the  dis- 
missal was  error;  that  the  evidence 
failed  to  show  any  breach  of  disci- 
pline by  the  relator,  or  conduct 
unbecoming  an  officer;  and  that, 
therefore,  as  the  facts  admitted  of 
no  inference  of  guilt,  of  conscious 
breach  of  discipline  or  violation  of 
rule,  the  case  presented  a  question 
of  law  reviewable  by  the  General 
Term  on  certiorari,  and  also  re- 
viewable here.  People  ex  rel.  v. 
French.  493 

2.  The  relator,  a  member  of  the  po- 
lice force  of  the  city  of  New  York, 
was  dismisiied  from  the  force  for 
intoxication.  It  appeared,  that  on 
October  fifteenth,  he  was  on  duty 
until  five  o'clock  in  the  afternoon, 
when  he  went  home,  and  after 
moving  his  furniture  to  another 
hou.se,  again  went  on  duty,  and 
during  the  night  came  home,  set- 
tled his  house  and  went  to  bed. 
He  went  on  duty  at  eight  o'clock 
the  next  morning,  and  just  before 


that  hour,  not  having  had  any 
breakfast,  his  wife  procured  some 
brandy,  which,  as  she  alleged, 
fearing  he  would  be  sick,  she  in- 
sisted upon  his  drinking.  After 
doing  so,  he  went  upon  duty,  and 
while  at  his  post,  between  twelve 
and  one  o'clock,  his  wife,  still  fear- 
ing he  would  be  sick,  took  him 
more  brandy,  which  he  drank. 
About  half  past  one,  he  went  to 
the  station-house,  fell  down  on  the 
floor  and  was  found  there  intoxi- 
cated. It  did  not  appear  that  he 
had  been  advised  by  any  physician 
to  take  the  brandy  tor  any  ailment, 
or  that  he  had  any  physical  ail- 
ment, except  he  testified  that  he 
was  sometimes  dizzv-headed.  It 
appeared  that  the  relator  had  been 
on  the  force  many  years  and  had 
always  before  been  a  sober  and 
faithful  officer.  Held,  that  the 
evidence  was  sufficient  to  sustain 
the  charge  and  to  authorize  the 
inference  that  the  intoxication 
w^as  voluntary  and  blamable;  that 
the  fact  that  relator's  wife  advised 
him  to  drink  the  brandy  did  not 
relieve  him  from  responsibility; 
and  the  exercise  of  discretion  by 
the  commissioners,  as  to  the  ex- 
tent of  the  punishment,  was  not 
reviewable  here.  People  ex  rel  v. 
French.  502 

3.  The  members  of  the  police 
force  of  the  city  of  New  York 
have  a  permanent  tenure  of  office 
and  cannot  be  dismissed  until 
after  charges  have  been  preferred, 
examined,  heard  and  investigated, 
as  provided  by  the  statutes  and 
rules  adopted  by  the  board  of 
police  commissioners.  Id. 

4.  It  seems,  that  before  a  police 
officer  can  be  dismissed  from  the 
force  for  intoxication,  it  must  be 
shown  that  the  intoxication  was 
of  such  a  character  as  made  it  an 
offensa  against  the  rules,  i.  e„  tliat 
it  was  conscious,  voluntary,  blam- 
able, and  in  some  way  due  to  the 
officer's  fault.  Id. 

5.  In  the  absence  of  any  proof  or 
explanation,  the  mere  fact  of 
intoxication  may  establish  the 
offense.  Id. 

6.  li  seems,  also,  that  in  determining 
the  guilt  of  a  police  officer,  the 
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police  commissioners  may  not  act 
upon  their  own  knowledge,  the 
charges  must  be  tried  and  the 
guilt  established  on  evidence; 
but  in  inflicting  punishment,  they 
may  take  into  consideration  both 
the  evidence  and  their  knowledge 
of  the  officer.  id. 


POSSESSION. 

1.  Actual  possession  of  real  estate  is 
sufficient  notice  to  all  the  world 
of  the  existence  of  any  right  which 
the  person  in  possession  is  able  to 
establish.    PJidan  v.  Brady.    587 

%.  In  an  action  brought  to  foreclose 
a  mortgage  upon  certain  premises 
given  by  M.,  who  held  an  appar- 
ently perfect  record  title  to  the 
same,  it  appeared  that  before  the 
execution  of  the  mortgage,  M.  had 
conveyed  the  premises  to  B.  who 
was  in  possession,  and,  with  her 
husband  occupied  two  rooms  in  the 
buildings  on  the  premises;  he  also 
kept  a  liquor  store  in  a  part  thereof; 
the  other  rooms  she  leased  to 
various  tenants,  claiming  to  be 
owner,  and  she  collected  the  rents. 
Her  deed  was  not  recorded  until 
after  the  giving  of  the  mortgage. 
Held,  that  B.'s  actual  possession 
under  her  deed,  although  imre- 
corded,  and  its  existence  unknown 
to  the  plaintiff,  was  sufficient 
notice  to  him  of  her  rights  to  de- 
feat any  claim  under  the  mortgage. 

8.  Also,  lieU,  that  the  fact  that  B. 
and  her  husband  occupied  tlie 
store  and  a  living  apartment  in 
the  building  prior  to  the  time  she 
went  in  possession  under  her  con- 
tract of  purchase  could  not  aid  the 
plaintiflf.  Id. 

See  Adverse  Possession. 


POWERS. 

1.  The  provision  of  the  Revised 
Statutes  (1 R.  S.  737,  §  124),  declar- 
ing that* 'every  instrument  exe- 
cuted by  the  grantee  of  a  power, 
conveying  an  estate,  or  creating  a 
charge  which  such  grantee  would  | 


have  no  other  right  to  convey  or 
create,  unless  by  virtue  of  his 
power,  shall  be  deemed  a  valid 
execution  of  the  power,  although 
such  power  be  not  recited  or  re- 
ferred to  therein,"  was  not  in- 
tended to  change  then  existing 
rules;  and  whenever,  in  addition  to 
the  power,  the  grantee  has  an  inde- 
pendent interest  in  the  property, 
whether  legal  or  equitable,  the 
rule  of  the  statute  does  not  apply, 
and  the  instrument  will  not  be 
deemed  an  execution  of  the  power, 
but  only  a  conveyance  of  the 
independent  interest.  M.  L.  I.  Co. 
V.  S/iipman.  324 

2.  The  will  of  S.  devised  his  real 
estate  to  his  wife  as  long  as  she 
should  remain  his  widow,  and  upon 
her  death  or  remarriage,  to  their 
children.  He  made  her  executrix, 
and  the  will  authorized  her  to 
make  advances  from  the  property, 
from  time  to  time,  in  her  discre- 
tion, to  the  children  "for  main- 
tenance and  support,"  and  em- 
powered her  to  mortgage,  lease  and 
dispose  of  such  property  for  the 
purpose  of  carrying  into  effect 
the  provisions  of  the  will.  The 
widow  married  and  subsequently 
executed  a  mortgage  on  said  real 
estate  iti  her  individual  name  to 
secure  a  loan.  The  mortgage  con- 
tained no  reference  to  the  char- 
acter of  the  mortgagor  as  execu- 
trix, or  to  the  power  ^o  mortgage 
contained  in  the  will.  This  mort- 
gage was  paid  from  the  proceeds 
of  a  loan  obtained  from  plaintiff 
upon  a  mortgage  of  the  same  prop- 
ertv,  executed  by  the  widow 
individually  and  as  executrix.  In 
an  action  to  foreclose  the  latter 
mortgage,  it  appeared  that  plaintiff 
had  knowledge  that  the  purpose 
of  the  mortgagor  was  to  pay  the 
prior  loan  with  the  money  bor- 
rowed; such  prior  loan  was  pro- 
cured for  the  benefit  of  the  widow's 
second  husband.  Held,  that  upon 
tlie  marriage  of  the  widow  the  fee 
of  the  real  estate  vested  in  the 
children,  subject  to  the  execution 
of  the  power  of  sale  and  to  the 
widow's  right  of  dower;  that  the 
interest  mortgaged  must  be  re- 
stricted to  the  individual  interest 
which  the  mortgagor  had  as  dow- 
eress;  that  although  her  dower 
right  while  unassigned  did   not 


740 


INDEX. 


^▼e  her  a  legal  estate  in  the  land, 
It  was  a  legal  interest  and  consti- 
tuted property  capable  in  equity 
of  being  sold,  transferred  and 
mortgaged  by  her.  Id, 


PRACTICE. 

1.  A  respondent,  in  moving  to  dis- 
miss an  appeal  on  the  ground  that 
the  time  for  appealing  had  expired 
before  service  of  notice  of  appeal, 
stands  upon  a  strict  right  and 
must  show  a  strict  and  technical 
compliance  with  the  statute  on  his 
part  to  entitle  him  to  the  relief 
sought.     Good  V.  Daland.  153 

2.  Where  an  alleged  copy  of  judg- 
ment served  was  a  true  copy  ex- 
cept the  attestation  of  the  clerk, 
required  by  the  Code  of  Civil  Pro- 
cedure (§§  1236,  1237),  which  was 
omitted,  field,  that  the  paper 
served  was  not  a  complete  copy, 
and  the  service  did  not  initiate  the 
running  of  the  time  limited  by 
appealing.  Id. 

8.  Where,  on  motion  to  dismiss  an 
appeal  !n  a  case  in  which  an  inter- 
locutory judgment  had  been  en- 
tered on  a  demurrer,  and  so  to 
authorize  an  appeal,  the  certificate 
of  the  court  below  was  required 
(Code  Civ.  Pro.  §  190,  subd.  4), 
the  appellant  asked  for  leave  to 
apply^  to  the  court  below  for  the 
requisite  certificate,  which  appli- 
cation was  denied,  held,  that  this 
did  not  preclude  the  appellant 
from  thereafter  making  such  ap- 
plication without  leave,  and  on 
procuring  the  certificate  from 
again  appealing.  Id. 

4.  The  provision  of  the  Code  of  Civil 
Procedure  (§  1778),  declaring  that, 
in  an  action  against  a  corporation 
"  to  recover  damages  for  the  non- 
payment of  a  promissory  note,  or 
other  evidence  of  debt  for  the  ab- 
solute payment  of  money  upon 
demand,  or  at  a  particular  time, 
*  *  *  unless  the  defendant 
serves  with  a  copy  of  his  answer 
or  demurrer,  a  copy  of  an  order  of 
a  judge  directing  that  the  issues 
presented  by  the  pleadings  be 
tried,  the  plaintiff  may  take^judg- 


ment,  as  in  case  of  default  in 
pleading  at  the  expiration  of 
twenty  days"  does  not  apply  to 
an  action  wherein  it  is  sought  to 
charge  a  corporation  as  indorser  of 
a  promissory  note;  it  is  to  be  con- 
fined strictly  to  actions  upon  in- 
struments which  admit  on  Uieir 
face  an  existing  debt .  payable  ab^ 
solutely.    Sharer  v.  T.  P,  dP.  Co. 

483 
See  Appeal, 

PLEADtNG. 

Trial. 


PRESUMPTIONS. 

1.  Where  one  bank  has  funds  on  de- 
posit with  another,  the  law  implies 
a  contract  between  them  that  the 
latter  shall  pay  the  amount  stand- 
ing to  the  credit  of  the  former, 
upon  and  according  to  its  drafts 
or  order,  and  a  failure  so  to  pay, 
is  a  breach  of  contract,  for  which 
the  debtor  bank  is  legally  liable. 
a  N.  Bank  v.  /.  d  T.  N.  Bank. 

195 

2.  In  an  action  to  recover  damages 
for  the  erection,  and  to  compel  the 
removal,  of  a  wharf  and  bridge 
alleged  to  have  been  unlawfully 
erected  by  defendants  upon  lands 
of  plaintiffs,  adjoining  and  under 
the  waters  of  Setauket  bay,  in  the 
town  of  Brookhaven,  Long  Island, 
plaintiffs  claimed  title  to  the  land 
above  high-water  mark  as  descend- 
ants of  F..  one  of  the  original  pro- 
prietors of  the  town,  to  whom  a 
lot  including  the  upland  adjoining 
the  bay  was  allotted.  It  appeared 
that  the  structures  in  question  ex- 
tended above  high-water  mark  in 
front  of  the  F.  lot.  Ileld,  that  in  the 
absence  of  any  evidence  of  a  res- 
ervation by  the  town  of  land  above 
high-water  mark,  the  presumption 
was  that  plaintiffs'  title  extended 
to  that  mark;  and  so  far  as  said 
structures  extended  above  it,  they 
were  entitled    to   have  them  rc- 

316 


moved.    Boe  v.  Strang. 


3.  As  to  the  lands  under  water  plain- 
tiffs claimed  title  under  a  deed 
from  S.  to  B.,  executed  in  1768, 
which  purported  to  convey  "  a  cer 
tain  piece  of  salt  thatch,"  the 
bounds  of  which  as  given  included 
the  locuA  in  quo.    It  appeared  that 
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plaintiffs  and  tiieir  predecessors  in 
title,  so  far  back  as  the  memory  of 
living  witnesses  extended,  exer- 
cised acts  of  ownership  by  cutting 
thatch,  leasing  the  right  to  cut  to 
others,  and  in  one  instance  brought 
suit  against  an  alleged  trespasser. 
It  also  appeared  that,  prior  to 
1693,  the  town  had  conveyed  to  a 
private  person  the  land  under 
water  in  the  bay  up  to  the  line  of 
and  excepting  that  portion  in- 
cluded in  the  deed  to  B.  Held, 
that  the  evidence  justified  the  pre- 
sumption of  a  grant  of  the  soil, 
and  so  made  out  a  prima  facie  title 
in  the  plaintiffs;  and  that,  there- 
fore, a  dismissal  of  the  complaint 
was  error.  Id: 

4.  The  possession  of  a  deed  by  the 
grantee  is  prima  facie  evidence  of 
delivery,  when  there  is  nothing  to 
impeach  the  hojia  fides  of  his  pos- 
session.   Sirough  v.  Wilder.        530 

5.  After  the  writ  of  certiorari  was 
issued,  the  assessment-roll  having 
been  placed  in  the  hands  of  the 
proper  officer  for  collection,  the 
relators  paid  the  taxes  imposed 
upon  the  property,  leaving,  how- 
ever, with  the  officer  a  writing, 
stating  that  the  taxes  were  paid 
under  protest,  for  the  reason  that 
the  assessment  was  excessive  and 
that  for  the  correction  thereof, 
proceedings  were  then  pending. 
Ildd,  that  in  the  absence  of  any 
evidence  as  to  the  circumstances 
imder  which  the  payment  was 
made,  the  presumption  was,  that 
the  payment  was  involuntary,  and 
so,  did  not  estop  the  relators. 
People  ex  rel.  v.  Carter.  557 

6.  Possession  of  land  is  always  pre- 
sumed to  be  in  subordination  to 
the  true  title,  and  one  who  claims 
to  have  acquired  title  by  adverse 
possession  must  show  that  he  or  his 

I)redecessors  in  interest  held  the 
and  in  hostility  to  the  true  owner 
claiming  the  title  thereto.  Boherty 
V.  Matsell.  646 


PRINCIPAL  AND  AGENT. 

In  an  action  upon  certain  promissory 
notes  made  payable  to  defendant, 
a  domestic  corporation,  and  in- 
dorsed by  L.,  as  its  president,  it 


appeared  that  the  defendant  had 
its  main  office  in  the  city  of  New 
York,  and,  while  a  portion  of  its 
business  was  transacted  and  most 
of  its  purchases  and  sales  were 
made  in  other  states  and  countries, 
its  principal  business  operations 
were  carried  on  in  that  city,  and 
the  annual  meetings  of  its  directors 
were  there  held.  L.  was  its  presi- 
dent and  treasurer,  the  general 
manager  of  all  its  business  affairs 
in  said  city,  and  the  only  officer  in 
attendance  at  its  office  there;  he 
paid  the  current  accounts  of  the 
company,  indorsed  checks  made 
payable  to  its  order,  the  discount 
of  business  paper  and  the  use  of 
its  money  for  its  purposes,  and  the 
account  of  the  same  on  its  cash 
books  were  daily  and  permitted 
transactions.  Defendant  had  no 
cash  capital,  and  its  working  cap- 
ital was  borrowed  on  the  credit  of 
the  company;  this  was  done  prin- 
cipally by  L.,  and  mainly  by  the 
use  01  paper  indorsed  by  him  in 
its  name;  the  evidence  tended  to 
show  that  this  w^as  with  the 
knowledge  and  acquiescence  of 
the  directors.  HM,  that  the  evi- 
dence required  the  submission  of 
the  question  of  the  authority  of 
L.  to  bind  defendant  by  indorse- 
ments, to  the  jury;  and  that  a 
dismissal  of  the  complaint  on  trial 
was  error.    F,  N.  Bank  v.  N.  P.  Co. 

256 
See  Brokers. 
Factors. 


PRIVATE  WAY. 

1.  H.,  plaintiff's  testator,  being  the 
owner  of  land  upon  which  was  a 
residence  built  for  and  used  as  a 
gentlemen's  country  seat,  obtained 
from  defendant,  by  purchase  and 
grant,  a  right  of  way  from  said 
land  to  a  public  highway  across 
the  farm  of  the  latter,  over  a  piece 
of  land  described.  The  premises 
of  II.  had  no  other  connection 
with  the  highway  than  the  way 
thus  granted.  The  land  described 
in  the  grant,  over  which  the  way 
was  granted,  was,  at  the  time, 
rocky  and  uneven,  not  adapted  to 
purposes  of  cultivation,  or  for  a 
carriage-way,  until  prepared  for 
that  purpose.  H.  prepared  a 
road-bed,    constructed   thereon  a 
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carriage-way,  fences  were  built 
on  both  sides,  with  openings  on 
either  side,  so  that  defendant 
might  cross  the  road.  Defendant 
thereafter  used  the  road-way  for 
carrying  heavy  loads  of  farm  pro- 
duce and  utensils  over  it,  thus  in- 
juring the  road,  and  also  placed 
stones  thereon  which  obstructed 
the  passage,  and  he  threatened  to 
continue  such  use  whenever  he 
deemed  necessary.  Held,  that 
plaintiff  was  entitled  to  an  in- 
junction to  restrain  such  im- 
proper use  of  the  way;  that  the 
grant  gave  plaintiff,  not  only  a 
right  to  an  unobstructed  passage 
at  all  times  over  the  land  marked 
out  for  the  way,  but  also  all  such 
rights  as  were  incident  or  neces- 
sary to  such  passage;  that  plaintiff 
thus  acquired  the  right  to  enter 
upon  the  land  and  construct  such 
road  as  he  desired,  and  to  restrict 
such  use  of  it  by  the  owner  of 
the  servient  tenement,  as  was 
inconsistent  with  the  full  and  un- 
restricted enjoyment  of  his  ease- 
ment; that  the  full  extent  of  the 
rights  of  the  grantor  was  to  enter 
upon  the  land  and  do  such  acts 
only  as  should  not  injure  or  im- 
pair the  usefulness  of  tlie  road  so 
constructed,  or  its  character  as  a 
carriage  road  for  private  use;  also, 
that  the  grantee  had  a  right,  not 
only  to  a  free  passage  over  the 
traveled  part,  but  also  over  the 
whole  strip  granted  and  enclosed 
as  a  way ;  and  that  the  deposit  of 
stones  or  other  obstructions  on 
any  part  of  the  enclosure,  in  such 
a  way  as  to  interrupt  the  enjoy- 
ment of  the  easement,  was  incon- 
sistent with  and  an  infringement 
upon  the  grantee's  rights,  and 
could  properly  be  prevented  by 
injunction.     Herman  v.  Roberts. 

2.  But  held,  defendant  was  not  pre- 
cluded from  the  use  of  the  road- 
way, by  passing  over  or  across  it 
in  such  a  manner  as  not  materially 
to  obstruct  passage  or  injure  the 
road-bed.  Id. 

3.  In  considering  the  extent  of  the 
rights  of  the  respective  parties  in 
the  grant  of  a  right  of  way,  it  is 
not  proper  to  refer  to  the  parol 
negotiations  which  preceded  or 
accompanied    its   execution,   but 


the  languafi:e  of  the  grant  should 
be  regarded,  and,  when  that  is  un- 
certain or  ambiguous,  the  circum- 
stances surrounding  it,  and  the 
situation  of  the  parties,  with  a 
view  of  arriving  at  the  true  intent 
of  the  parties.  Id. 

PRIVILEGED  COMMUNICA- 
TIONS. 

Upon  trial  of  a  criminal  action,  phy- 
sicians who  have  been  sent  to  tlie 
jail  by  the  district  attorney  to 
make  an  examination  of  the  pris- 
oner were  permitted  to  testify,  as 
witnesses  lor  the  prosecution,  to 
his  mental  condition,  under  the 
objection  that  either  the  relation 
of  patient  and  physician  existed, 
or  else  the  prisoner  was  compelled 
to  furnish  evidence  against  him- 
self. Ueldy  no  error;  no  evidence 
having  been  called  for  as  to  the 
prisoner's  statements  or  as  to 
transactions  in  the  jaU.  PeapU 
v,  KemnUer.  580 


PUNISHMENT. 

1.  The  provisions  of  the  Code  of 
Criminal  Procedure  (§§  491,  492, 
503,  504,  505,  506,  507,  508  and 
509,  as  amended  by  chap.  489, 
Laws  of  1888)  changing  the  mode 
of  inflicting  the  death  penalty,  do 
not  upon  their  face,  nor  in  their 
general  purpose  and  intent,  violate 
any  provision  of  the  Constitution. 
PeopU  ex  rel.  v.  Durston.  569 

2.  It  seems,  that  under  the  provision 
of  the  state  Constitution  (Art.  1, 
§  5)  forbidding  the  infliction  of 
cruel  and  unusual  punishments, 
the  courts  have  power  to  declare 
void  any  legislative  acts  prescrib- 
ing punishment  for  crime  in  fact 
cruel  and  unusual.  id. 

3.  The  legislature,  however,  has 
power  to  change  the  manner  of 
inflicting  the  death  penalty;  this 
is  not  a  change  of  punishment, 
but  simply  of  the  mode.  Id. 

4.  Whether  the  use  of  electricity  as 
an  agency  for  producing  death 
constituted  a  more  humane  method 
of  execution  than  that  formally 
used  was  a  question  for  the  legis- 
lature, and  its  determination  in 
regartl  thereto  is  conclusive.     Id. 
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QUESTIONS  OF  LAW  AND 
FACT. 


When  question   of  negligence 


one  of  fact. 

See  Weil  v.  D.  D.,  E,  B.  dt  B,  B. 
B.  Co,  147 

See  Ouderkirk  v.  C.  K  Bank.   268 


Wlien  question    of   negligence 


one  of  law. 
See  Dobbins  v.  Brown.  188 

See  Larkin  v.  aNeill.  221 

See  Danalter  v.  City  of  Brooklyn. 

241 


When  question  as  to  authority 


of  officer  of  coTp(jration  to  indorse  and 
transfer  notes  made  payable  to  it  one 
of  fact. 
See  F.  N.  Bank  v.  N.  P.  Co.     250 


When  question  as  to  waiter  of 


conditions  on  policy  of  life  insurance 
one  of  fact  for  jury. 

See  Wymany.  P.  M.  I.  Ins.  Co.  274 


When  question  as  to  whether  a 


transaction  amounted  to  a  bailment 
or  sale  one  of  fact  for  jury. 

Se£  Crosby  \.  Preside nt^  etc.,  D.  & 
H.  C.  Co.  334 


Wfien  the  evidence  in  proceed- 


ings against  an  officer  of  the  police 
force  of  New  York  city,  charged  icith 
"  conduct  unbecoming  an  officer  "  fails 
to  sfum  any  breach  of  discipline  or 
conduct  unbecoming  an  officer,  the 
case  presents  a  question  of  law  review- 
able by  the  General  Term  on  certiorari, 
and  also  reviewable  here. 
See  People  ex  rtl.  v.  French.       498 


RAILROAD  CORPORATIONS. 

1.  Under  the  provision  of  the  Gen- 
eral Raih'oad  Act  of  1850  (§  18, 
chap.  140,  Laws  of  1850),  which 
authorizes  a  corporation  organized 
under  it  to  obtain,  by  condemna- 
tion, such  lands  as  are  "required 
for  the  purposes  of  its  incorpora- 
tion," only  such  and  so  much  land 
may  be  condemned  as  the  proper 
execution  of  the  corporate  pur- 
poses shall  require  and  render 
necessary.    In  re  S.  B.  B.  B.  Co. 

141 

2.  Under  the  provision  of  the  Street 
Railroad  Act  of  1884  (§  3,  chap. 


252,  Laws  of  1884),  giving  to  a 
corporation  organize^d  under  it 
the  right  to  construct  its  road 
"through,  along  and  upon  any 
private  property  which  said  com- 
pany may  require  for  the  pur- 
pose," and  giving  it  the  powers 
and  privileges  granted  to  corpora- 
tions organized  under  the  General 
Railroad  Act,  conceding  that  a 
street  railroad  corporation  has 
power  to  condemn  lands  of  a 
private  owner  in  some  cases  and 
for  some  purposes,  as  to  which 
qucere,  the  purposes  are  those,  and 
those  onlv,  which  the  law  of. its 
organization  describes  and  defines, 
and  which  are  certified  to  in  its 
articles  of  association;  those  pur- 
poses are  limited  to  the  construc- 
tion of  a  street  surface  railroad. 

Id. 

3.  Where,  therefore,  the  articles  of 
association  of  a  corporation  organ- 
ized under  the  Street  Railroad 
Act,  stated  its  purpose  to  be  to 
construct  and  operate  a  street  sur- 
face railroad  through  certain  speci- 
fied avenues  in  the  village  of  E., 
and  the  corporation  subsequently 
filed  a  map  of  its  intended  route, 
which  was  not  alons  the  specified 
streets,  but  was  located  upon 
private  property  outside  of  the 
streets  for  nearly  the  whole  dis- 
tance, ?u'ld,  the  corporation  had 
no  right  to  condemn  the  lands 
upon  which  the  proposed  route 
was  located,  as  they  were  not  re- 
quired for  the  purposes  of  its  in- 
corporation; that  while  a  right  to 
change  the  specified  route  might 
exist,  this  did  not  authorize  a 
change  which  involved  not  only  a 
contradiction  and  violation  of  the 
articles  of  association,  but  also  of 
the  character  and  quality  of  the 
corporation.  /d 

4.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
plaintiff's  evidence  was  to  this 
effect:  Plaintiff,  a  child  two  yearg 
of  age,  lived  with  her  parents  on 
the  first  floor  of  a  building  front- 
ing on  a  street  twenty-six  feet 
wide  from  curb  to  curb,  through 
which  defendant's  road  runs;  her 
father  carried  on  the  bakery  busi- 
ness on  the  same  floor.  Plaintiff 
was  with  her  father  in  the  store, 
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the  door  of  which,  on  account  of 
the  heat,  was  left  open.  She 
went  behind  the  counter,  and 
while  he  supposed  she  still  re- 
mained there  she  escaped  into  the 
street  and  was  run  over  by  one  of 
defendant's  cars.  She  had  been 
out  of  her  father's  sight  not  more 
than  two  minutes.  Plaintiff  was 
nonsuited  on  the  ground  that  her 
parents  were  negligent  in  omit- 
ting to  exercise  a  proper  degree  of 
care  and  watchfulness.  Held, 
error;  that  the  question  was  one 
of  fact  for  the  jurv.  Weil  v.  D. 
D.,  E.  B.  dt  B.  k  ii,  Co.  147 

5.  A  railroad  corporation,  for  the 
safety  of  its  passengers  as  well  as 
its  employes,  is  bound  to  use  suit- 
able care  and  skill  in  furnishing 
not  only  adequate  engines  ami 
cars,  but  also  a  safe  and  proper 
track  and  road-bed.  The  track 
must  be  properly  laid,  the  road- 
bed properly  constructed,  and 
reasonable  prudence  and  care  ex- 
ercised in  keeping  the  track  free 
from  obstructions,  animate  and  in- 
animate, and  if,  from  w-ant  of 
proper  care,  such  obstructions  are 
permitted  to  be,  or  to  come  upon 
the  track,  and  a  train  is  thereby 
wrecked,  the  corporation  is  re- 
sponsible for  injuries  received  by 
any  person  thereon,  whether  pas- 
senger or  employe.  Doruiegan  v. 
Brhardt.  468 

6.  In  an  action  to  recover  damages 
for  injuries  received  by  plaintiff, 
who  was  a  brakeman  in  the  em- 
ploy of  defendant,  it  appeared 
that  the  injuries  were  caused  by  a 
collision  in  the  night-time  be- 
tween the  train  upon  w^hich  plain- 
tiff was  emploved  and  a  horse 
which  plaintiff  claimed  came  upon 
the  track  through  defendant's  neg- 
ligence in  permitting  the  fence 
along  its  road  to  become  out  of 
repair.  The  case  was  submitted 
to  the  jury,  with  instructions  that 
if  the  horse  came  upon  the  track 
through  a  fence  which  defendant 
w^as  bound  to  maintain  and  keep 
in  repair,  and  which  was  negli- 
gently permitted  to  be  out  of  re- 
pair, plaintiff  could  recover.  Held, 
no  error.  Id, 

7.  Under  the  provisions  of  the 
GJeneral  Riilroad  Act  (§  44,  chap. 


140,  Laws  of  1850),  requiring  rail- 
road corporations  to  build  and 
keep  in  repair  fences  on  the  sides 
of  their  roads,  and  providing  that 
the^  "shall  be  liable  for  damages 
which  shall  be  done  *  *  *  to 
any  cattle,  horses,  sheep  or  hogs 
thereon,"  an  absolute  duty  is  im- 
posed upon  said  corporations  to 
fence  their  tracks,  not  simply  to 
protect  the  lives  of  animals,*  but 
also  to  protect  persons  upon  their 
trains,  and  for  violation  of  said 
statutory  duty,  causing  injury, 
such  a  corporation  is  liable.       fd, 

8.  It  seems  that,  independent  of  the 
statute,  a  jury  may  find  that  it  is 
the  duty  of  a  railroad  company  to 
fence  its  track  to  guard  against 
such  dangers.  Id. 

9.  In  an  action  against  a  railroad 
corporation  to  recover  damages 
because  of  its  interfering  with 
plaintiff's  rights  in  a  street  adjoin- 
ing his  premises,  plaintiff  is  not 
entitled  to  a  recovery  for  perma- 
nent diminution  in  value  of  the 
premises;  but  only  damages  sus- 
tained prior  to  the  commencement 
of  the  action.  Ottenot  v.  y.  T., 
L.  &  W.  R.  Co.  603 


As  to  sufficienci/  of  eridenee  of 


plaintiff's  title  in  action  against  a 
railroad  corporation  to  reconer  dam- 
agenfor  alleged  unl/iirftil  canst ntrtion 
and  operation  of  road  in  street  in 
front  of  plaintiff's  premises. 

See  Dean  v.  M.  E.  R,  Co.  540 


REAL  PROPERTY. 

1.  Oil  in  the  earth  belongs  to  the 
owner  of  the  land,  and  when  un- 
lawfully taken  therefrom  by  a 
wrong  doer  the  title  of  such  ow'ner 
remains  perfect,  and  he  may  pur- 
sue and  reclaim  the  property 
wherever  he  may  find  it.  Hitghes 
V.  U.  P.  Lines.  423 

2.  Actual  possession  of  real  estate  is 
sufficient  notice  to  all  the  world  of 
the  existence  of  any  right  which 
the  person  in  possession  is  able 
to  establish.  Pheianv.  Brady.  587 

8.  Possession  of  land  is  always  pre- 
sumed to  be  in  subordination  to 
the  true  title,  and  one  who  claims 
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to  have  acquired  title  by  adverse 
possession  must  show  that  he  or 
his  predecessors  in  interest  held 
the  land  in  hostility  to  the  true 
owner  claiming  the  title  thereto. 
DoheHy  v.  Mastdl.  646 


RECEIVER. 

1.  In  1887  plaintiff,  with  other  cor- 
porations engaged  in  the  manu- 
facturing of  carbon,  entered  into 
a  contract  with  H.,  the  object  of 
which  was,  by  a  combination, 
to  vest  in  H.,  as  a  common  trus- 
tee, the  management  and  control 
of  the  business  of  manufactur- 
ing and  selling  their  products. 
The  several  companies  agreed  to 
lease  to  such  trustee  their  respec- 
tive factories,  and  operate  them 
under  his  direction.  He  was  to 
designate  the  kind  of  goods  to  be 
manufactured,  fix  the  prices  at 
which  and  the  persons  to  whom 
they  should  be  sold,  and,  after 
paying  expenses,  divide  the  net 
proceeds  and  profits  as  provided 
in  the  contract.  When  this  con- 
tract was  made  plaintiff  had  an 
outstanding  contract  to  furnish 
carbons  to  the  B.  E.  L.  Co.  from 
time  to  time.  Plaintiff  assigned 
to  H.,  as  such  trustee,  all  existing 
contracts,  and  he  assumed  their 
performance.  Carbons  manufac- 
tured at  plaintiff's  factory  in 
April,  May  and  June,  1887,  were 
billed  in  the  name  of  II.,  and 
delivered  under  said  contract  to 
the  B.  E.  L.  Co.  About  July, 
1887,  plaintiff  refused  to  continue 
in  the  combination,  and  *in  action 
was  commenced  against  <he  trus- 
tee and  the  contracting  corpora- 
tions to  dissolve  the  same,  which 
resulted  in  the  appointment  of 
defendant  as  receiver  of  its  prop- 
erty. In  an  action  brought  by 
plaintiff  to  recover  for  said  car- 
bons, the  B.  E.  L.  Co.  paid  the 
amount  into  court.  The  court 
found  that  the  contract  to  com- 
bine was  made  for  unlawful  pur- 
poses, and  was  illegal;  that  the 
trust  was  then  insolvent,  and  its 
assets  including  the  claim  against 
the  B.  E.  L.  Co.  insufficient  to 
pay  its  creditors.  Held,  that,  as 
between  the  plaintiff  and  the  re- 
ceiver the  latter  was  entitled  to 
the  fund;  that  plaintiff  stood  in 
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the  position  of  a  party  to  an  ille- 
gal contract  claiming  a  fund, 
which,  if  the  contract  was  valid, 
belonged  to  the  trust  combination, 
and  to  sustain  the  action  would 
permit  it  to  escape  from  the  op- 
eration of  the  rule  which  denies 
affirmative  relief  to  a  party  to  an 
illegal  contract.  P.  C.  Co.  v.  Mc- 
MiUin.  46 

2.  As  to  whether,  if  the  B.  E.  L.  Co. 
had  not  paid  the  funds  into  court, 
plaintiff  could  have  enforced  a  re- 
covery against  it,  although  there 
was  no  adverse  claimant,  qii^ere. 

Id. 

3.  A  receiver  of  an  insolvent  cor- 
poration unites  in  himself,  not  only 
the  rights  of  the  corporation,  but 
those  of  creditors;  he  may  in  the 
interest  of  creditors,  assert  a  claim 
which  he  mi^ht  be  unable  to  do  as 
a  representative  solely  of  the  cor- 
poration, and  he  may  disaffirm 
dealings  of  the  corporation  in  fraud 
of  the  creditor's  rights.  Id, 

4.  Certain  creditors  of  a  corporation, 
whose  claims  against  it  were  valid 
and  past  due,  and  against  which 
there  was  no  defense,  knowing  the 
corporation  to  be  insolvent,  and 
for  the  purpose  of  obtaining  a 
preference  over  other  creditors, 
commenced  action  against  it,  the 
summons  being  served  upon  D., 
one  of  its  directors,  under  an 
arrangement  with  him  that  he 
would  not  disclose  the  service  to 
the  other  officers;  he  carried  out 
the  agreement  and  suffered  said 
creditors  to  obtain  judgment  by 
default.  The  corporation  had  no 
real  estate  and  its  personal  prop- 
erty was  levied  upon  and  sold 
under    execution  issued  on    said 

i'udgments.  In  an  action  brought 
ly  a  receiver  of  the  corporation, 
appointed  supsequent  to  the  levy, 
to  have  the  judgments  declared 
void  and  set  aside,  held,  that  the 
arrangement  did  not  constitute  an 
assignment  or  transfer;  that  there 
was  no  violation  of  said  statute; 
and  that  the  action  was  not  main- 
tainable.    Vamum  v.  Hart,     101 

5.  Also  lield,  that  as  the  sheriff  had 
seized  upon  the  property  and  had 
it  in  his  possession  at  the  time  of 
the  appointment  of  the  receiver 
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the  sale  was  not  absolutely  void, 
but  at  most  could  be  held  to  be 
simply  irregular.  Id. 

6.  A  court  of  original  jurisdiction 
has  not  power,  before  judgment 
in  an  action  in  which  a  receiver 
pendente  lite  had  been  appointed 
on  the  application  of  the  plaintiff, 
to  make  an  order  continuing  the 
receivership,  after  judgment  shall 
have  been  rendered,  during  the 
pendency  of  any  appeal  which  may 
be  taken  therefrom.  ColweU  v. 
G.  N.  Bank.  408 

7.  In  cases  where  the  provisions  of 
the  Code  of  Civil  rtoccdure,  in 
reference  to  the  appointment  of 
receivers  (§  713)  are  applicable, 
and  they  furnish  an  adequate 
remedy,  the  power  of  the  court 
is  limited  by  that  section,  and  it 
must  proceed  in  the  manner 
therein  provided,  otherwise  its 
orders  will  be  void.  Id. 

8.  It  seems  the  court  may  appoint  a 
receiver  after  judgment,  and  pend- 
ing an  appeal,  although  the  judg- 
ment denies  relief  to  the  plamtiff; 
but  the  Code  contemplates  that 
such  application  will  be  made 
upon  the  whole  case,  including  the 
aa verse  judgment,  and  does  not 
permit  the  order  to  be  made  in  an- 
ticipation of  the  judgment.       Id. 

9.  Accordingly //^W, where  after  trial 
and  a  decision  adverse  to  plaintiff 
in  an  action  in  which  a  receiver 
pendente  lite  had  been  appointed, 
but  before  judgment,  an  order 
was  granted  continuing  the  re- 
ceivership until  after  the  decision 
of  any  appeal  from  the  judgment, 
that  the  receiver  had  no  authority 
after  the  entry  of  judgment  to 
bring  an  action  to  recover  a  claim, 
a  part  of  the  assets  in  his  hands  as 
receiver;  and  where  the  facts  ap- 
peared in  the  complaint  in  such  an 
action,  that  it  was  a  good  ground 
for  a  demurrer.  Id. 


RECORDING  ACT. 

In  an  action  brought  to  foreclose  a 
mortgage  upon  certain  premises 
given  by  M.,  who  held  an  appar- 
ently perfect  record  title  to  the 
same,  it  appeared  that  before  the 


execution  of  the  mortgage,  M.  con- 
veyed the  premises  to  fi.  who  was  in 
possession,  and,  with  her  husband, 
occupied  two  rooms  in  the  build- 
ings on  the  premises;  he  also  kept 
a  liquor  store  in  a  part  thereof; 
the  other  rooms  she  leased  to 
various  tenants,  claiming  to  be 
the  owner,  and  she  collected  the 
rents.  Her  deed  was  not  recorded 
until  after  the  giving  of  the  mort- 
gage. Held,  that  B.'s  actual  pos- 
session under  her  deed,  although 
unrecorded,  and  its  existence  un- 
known to  the  plaintiff,  was  sulli- 
cient  notice  to  him  of  her  rights 
to  defeat  any  claim  under  the 
mortgage.    Phelan  v.  Brady.    587 


RECOVERY  OF  POSSESSION  OP 
PERSONAL  PROPERTY. 

1.  In  an  action  to  recover  the  posses- 
sion of  personal  property,  when 
the  defendant  gives  an  undertak- 
ing for  the  return  of  the  property, 
admitting  therein  that  plaintiff 
has  taken  the  property  described 
in  his  affidavit  and  requisition 
from  defendant's  possession,  he 
is  estopped  from  denying  that  he 
had  possession  of  the  property, 
or  any  part  thereof,  at  the  com- 
mencement of  the  action,  or  from 
showing  that  it  was  different  or 
other  propertj^;  he  is  concluded 
by  the  recitals  in  the  undertaking. 
Martin  v.  GiU>ert.  298 

2.  The  effect  of  the  recital,  as  an 
estoppel,  is  not  taken  away  by  the 
fact  that  after  the  return  of  the 
property  to  the  defendant,  he 
serves  an  answer,  denying  that  he 
ever  had  possession  of  the  property 
mentioned  in  the  complaint  or  affi- 
davit accompanying  the  requisi- 
tion; nor  is  its  effect  disturbed  by 
the  provision  of  the  Code  of  Civil 
Procedure  (§  1704),  giving  defend- 
ant a  right  to  a  return  of  the  prop- 
erty replevied,  on  giving  a  bond, 
although  it  be  not  the  property 
described  in  the  requisition.      Id. 

3.  It  seems,  where  the  property  re- 
plevied is  not  that  described,  it  is 
not  necessary  or  proper  to  recite 
in  the  bond  that  it  is.  Id. 

4.  In  such  an  action,  as  plaintiff's 
affidavit,  requisition  and  the  re- 
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turn  of  the  officer  are  made  by  the 
Code  of  Civil  Procedure  (§  1717) 
part  of  the  judgment-roll  and  a 
copy  of  them  is  required  to  be  fur- 
nished to  the  court  or  referee  on 
trial,  it  is  not  necessary  to  put 
them  formally  in  evidence  in  oixier 
that  the  court  may  consider  them. 

REDEMPTION. 

1.  In  an  action  brought  by  plaintiff, 
as  receiver  of  the  P.  H.  8.  &  I. 
Co.,  the  comphiint  alleged  in  sub- 
stance that  said  company  executed 
to  defendants'  firm,  chattel  mort- 
gages on  all  its  property,  consist- 
mg  of  buildings,  machinery,  tools, 
etc. ;  that  default  having  been 
made  in  payment,  defendants  took 
possession  of  the  property  and  sold 
It  at  auction,  they  bidding  it  in  for 
$1,000;.  that  none  of  the  property 
was  in  view  of  the  persons  attend- 
ing the  sale;  that  it  was  all  put  up 
in  a  lump  and  sold  together  at  the  I 
request  of  defendants,  although 
they  knew  it  could  be  sold  in  par- 
cels, and  greater  sums  realized  for 
it  if  so  sold;  that  none  of  the  com- 
pany's officers  were  present ;  that 
since  the  sale  defendants  have 
claimed  to  own  the  property  and 
have  sold  $10,000  or  $15,000  of  it; 
that  at  the  time  of  the  sfile  the  prop- 
erty was  worth  about  $60,000,  and 
the  company's  indebtedness  to  de- 
fendants did  not  exceed  $20,000. 
The  relief  asked  was  that  defend- 
ants be  required  to  account  for 
the  value  of  the  property,  and 
after  application  of  sufficient  to 
extinguisli  the  debt  secured  that 
plaintiffs  have  judgment  for  the 
balance.  A  demurrer  to  the  com- 
plaint was  sustained  because  of 
the  omission  of  an  averment  of  a 
tender  to  defendants  of  the  amount 
conceded  to  be  due  and  unpaid  on 
the  mortgages,  or  an  joffer  to  pay 
that  amount  on  its  being  ascer- 
tained. i/^W,  error;  that  the  sale  1 
to  defendants  was  voidable  and 
could  be  vacated  and  set  aside  as 
part  of  the  relief  in  this  action; 
that  the  amount  received  by 
defendants  on  the  sales  made  by 
them  was  applicable  and  must  be 
deemed  to  have  been  applied  upon 
the  mortgages,  and  the  property 
remaining  m  their  hands  to  be 
held  as  security  for  the  balance 


due;  that  a  tender  before  suit,  or 
an  offer  in  the  complaint  to  pay 
was  not  necessary  and  the  omission 
thereof  was  only  important  as 
bearing  upon  the  question  of  costs; 
that  the  facts  alleged  in  the  com- 
plaint were  sufficient  to  show  a 
right  of  redemption  in  plaintili 
and  the  action  should  be  treated 
as  one  to  redeem  and  for  such  in- 
cidental relief  as  is  necessary  To 
accomplish  the  redemption.  Ca8> 
serly  v.  WitJi^rbee.  522 

2.  It  seems  that  in  such  an  action 
payment  of  the  amount  found  due 
should  be  required  by  the  judg- 
ment, upon  and  as  a  condition  of 
redemption,  and  that  a  dismissal 
of  the  complaint  on  default  of 
payment  under  the  judgment 
would  operate  as  a   foreclosure. 

Id. 

REFERENCE. 

1.  Where  upon  trial  before  a  referee, 
evidence  is  received  and  a  question 
of  fact  is  litigated,  without  any 
objection  that  the  fact  is  admitted 
and  the  evidence  is  inadmissible 
under  the  pleadings,  the  referee  is 
justitied  in  refusing  to  find  in 
accordance  with  the  alleged  ad- 
missions, and  in  determining  the 
question  upon  the  evidence.  Man^ 
decille  v.  Aeicton.  10 

2.  Although  a  referee,  in  his  report, 
places  a  finding  of  fact  among  his 
conclusions  of  law,  this  does  not 
deprive  it  of  its  force.  In  re  Clark. 

427 

3.  In  proceedinffs  under  the  provis- 
ions  of  the  Coae  of  Civil  Procedure 
(§  2606),  giving  the  surrogate  ju- 
risdiction upon  the  death  of  an 
executor  to  require  his  executor 
or  administrator  to  account  for 
and  deliver  over  the  trust  estate, 
the  referee  to  whom  the  matter 
was  referred  by  the  surrogate 
found  as  facts  that  a  large  amount 
of  money  belonging  to  the  estate 
was  received  by  C,  the  deceased 
executor,  beyond  the  sums  ac- 
knowledged in  the  account  pre- 
sented by  his  executrix,  specifying 
various  items,  including  one  of 
$15,000,  received  by  C.  within 
thrt»e  months  of  his  death,  and 
"deposited  by  him  in  his  own 
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private  bank  account/'  and  that 
"there  was  no  evidence  of  the 
disposition  of  said  funds  "  by  him, 
with  certain  specified  exceptions; 
also,  that  the  accounting  execu- 
trix, although  in  possession  of  C/s 
bank  and  check-books,  refused  to 
produce  them.  As  conclusions  of 
law,  the  referee  found  that  there 
being  no  evidence  of  the  disposi- 
tion of  said  funds  by  C,  they 
are  presumed  to  have  come  into 
the  possession  of  his  executrix; 
4ind  that  said  presumption  was 
strengthened  by  the  deposit  by  C. 
to  his  private  account,  and  the 
refusal  of  his  executrix  to  produce 
such  book,  and  that  a  decree  should 
be  entered  against  her  individually 
«nd  as  executrix  for  the  sums  due. 
Upon  the  hearing  before  the  sur- 
rogate he  modified  the  finding  that 
the  moneys  received  by  C.  were 
deposited  by  him  in  his  own  pri- 
vate account,  by  substituting  a 
finding  that  the  moneys  were  de- 
posited to  his  own  individual  credit 
and  he  sustained  exceptions  to  the 
conclusions  of  law,  so  found,  as  to 
the  presumption  that  the  fund 
came  into  the  possession  of  the 
executrix,  and  to  the  direction  of 
judgment  against  her  individually, 
and  he  awarded  judgment  against 
her  tis executrix  simply;  the  report 
in  all  other  respects  was  confirmed. 
The  General  Term  affirmed  the 
decree  on  the  ground-  mainly  that 
there  was  no  finding  by  the  referee 
that  the  fund  belonging  to  the 
estate  received  by  C.  passed  into 
the  hands  of  his  executrix.  Held, 
error;  that  the  finding  as  to  the 
presumptions  were  of  fact,  not  of 
law,  and  amounted  to  a  finding 
that  the  fund  which  C.  received 
passed  on  his  death  into  the  actual 
possession  of  the  executrix;  and 
that  the  conclusion  as  to  her  indi- 
vidual liability  followed  as  a  con- 
clusion of  law.  Id. 

4.  In  a  proceeding  by  reference  to 
ascertam  the  damages  sustained 
by  a  party  in  consequence  of  an 
injunction  restraing  him  from  ex- 
ercising some  legal  right,  it  is 
proper  to  allow  as  part  of  the 
damages  the  expenses  incurred 
upon  the  reference.  Ifolcomb  v. 
nice,  598 

§.  The  allowance  of  costs,  upon  a 


reference  under  a  statute  of  a  dis- 
puted claim  against  an  estate,  is 
within  the  discretion  of  the  court 
below,  and  is  not  reviewable  here. 
Uav^shurst  v.  Biieft,  tt21 


RELEASE. 

When  canti'octor,  upon  re€eti>- 


ing  final  payment  vnder  his  contract^ 
executes  release  of  all  causes  of  action, 
damaffeA,  etc.,  this  is  a  good  defend  to 
any  claim  for  damages  arising  under 
contract. 
See  Plielan  v.  Mayor,  etc,  86 


REMEDIES. 

When  an  error  has  been  made  in  the 
form  of  a  judgmrjnt,  by  which  its 
scope  has  been  enlarged  or  its 
amount  increased  beyond  that 
plainly  authorized  by  a  verdict, 
referee's  report  or  decision  of  the 
court,  the  judgment  is  not  void  or 
inoperative,  and  no  question  is 
presented  for  the  consideration  of 
the  court  on  appeal;  the  eiTor  is 
an  irregularity  merely,  which  must 
be  corrected,' if  at  all,  by  motion 
in  the  court  of  original  jurisdic- 
tion, to  be  made  wnthin  one  year 
after  notice  of  the  judgment  or 
filing  of  the  judgment-roU.  (Code 
Civ.  Pro.  §§  724, 1282.)  C.  E.  Bank 
V.  Blye,  414 

REPLEVIN. 

See   Recovery   op   Possession  op 
Personal  Property. 


RESCISSION. 

Where  a  contract  is  rescinded  while 
in  course  of  performance,  no  claim 
in  respect  of  performance,  or  of 
what  has  been  paid  or  received 
thereon  may  thereafter  be  made, 
unless  expressly  or  impliedly  re- 
served upon  the  rescission.  Mc- 
Creery  v.  Day.  1 


RIOTS. 

In  an  actioir,  under  the  act  of  1855 
(Chap.  428,  Laws  of  1855),  to  re- 
cover compensation  for  property 
destroyed  in  consequence  of  a  mob 
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or  riot,  it  appeared  that  an  action 
was  begun  in  the  County  Court 
for  the  same  cause  within  the 
three  months  limited  by  said  act, 
in  which  the  complaint  was  dis- 
missed for  want  of  jurisdiction  in 
that  court  to  entertain  actions 
brought  to  recover  a  sum  exceed- 
ing $1,000;  thereafter,  this  action 
was  commenced,  but  after  the 
lapse  of  the  statutory  period .  Held, 
that  the  action  was  not  maintain- 
able; that  as  it  was  brought  under 
special  law  and  was  mamtainable 
solely  by  its  authority,  the  limita- 
tion was  so  incorporated  with  the 
remedy  given  as  to  make  it  an  in- 
tegral paYt  of  it  and  was  a  condi- 
tion precedent  to  the  maintenance 
of  the  action  at  all ;  and  that  the 
provisions  of  the  Code  of  Civil 
Procedure  (§  405)  providing  that 
when  an  action  is  commenced 
within  the  time  limited  and  is  ter- 
minated "in  any  other  manner 
than  by  voluntary  discontinuance, 
dismissal  for  neglect  to  proceed, 
or  a  final  judgment  on  the  merits, 
the  plaintiff  may  commence  a  new 
action  for  the  same  cause  within 
one  year  after''  such  determination, 
did  not  apply.  (See  §  414.)  Uill 
v.  Supr%,  Rem,  Co,  844 


SALARY. 

Of  county  treasurer  €f  Erie 

county,  now  fixed. 
See  Suprs.  Erie  Co.  v.  Jones.     889 


SALES. 

In  an  action  to  recover  damages  for 
the  alleged  conversion  of  a  quan- 
tity of  lumber,  which  had  oeen 
transferred  to  plaintiff  by  the  firm 
of  G.  &  E.  H.,  it  appeared  that 
said  firm,  having  contracted  to 
build  two  boats  for  defendant, 
ordered  lumber  of  it;  •  the  order 
specified  kinds  and  quantities,  but 
no  prices;  the  lumber  was  forth- 
with delivered,  accompanied  by  a 
bill,  in  whicli  the  firm  was  de- 
scribed as  debtors  to  defendant  for 
the  lumber,  and  the  quantity,  kind 
and  price  were  set  forth.  Defend- 
ant was  not  required  by  the  con- 
tract to  furnish  any  lumber,  nor 
were  the  contractors  required  to 
purchase  any  from  it.    It  did  not 


appear  there  were  any  nej^otiationa 
between  the  parties  prior  to  the 
delivery  of  the  lumber  as  to  the 
terms  and  conditions  on  which 
the  lumber  was  to  be  furnished. 
Defendant  proved  that  it  kept  on 
hand  lumber  for  building  boats, 
including  pieces  specially  shaped, 
which  is  used  for  that  purpose, 
and  also  furnished  to  builaers  hav- 
ing contracts  with  it,  but  only  to 
be  used  in  boats  built  for  it,  and 
that  the  value  of  the  lumber  so 
furnished  was  deducted  from  the 
price  of  the  boat  in  which  it  was 
used,  which  custom  was  known  to 
G.  &  E.  H.  At  the  close  of  the 
evidence  a  motion  by  defendant's 
counsel  for  a  nonsuit  was  granted. 
Held,  error;  that  the  question 
whether  there  was  a  bailment  or  a 
sale  was  for  the  jury.  Crosby  v. 
Pres.,  etc.,  D.  dh  H.  C.  Co.         334 


SERVICE  AND  PROOF  OF. 

Plamtiff  in  1886  joined  with  her  hus- 
band in  a  mortgage  upon  his  land. 
In  1838  they  were  both  made  par- 
ties to  a  suit  for  the  foreclosure  of 
the  mortgage.  No  copy  of  the  writ 
of  subpoena  was  served  upon  her; 
one  was  served  upon  the  husband, 
and  one  deliverea  to  him  with  the 
request  to  hand  it  to  her;  she  was. 
at  the  time  under  age.  A  judg- 
ment of  foreclosure  and  sale  was 
entered,  under  which  the  premises 
were  sold.  The  husband  died  in 
1882.  In  an  action  to  recover 
dower,  Jield,  that  under  the  rule 
and  practice  in  chancery  proceed- 
ings in  force  at  the  time  of  the 
foreclosure,  personal  service  of  the 
writ  upon  plaintiff  was  not  neces- 
sary, but  service  on  the  husband 
was  a  good  service  on  both,  and 
this  was  so  although  she  was  at 
the  time  under  age;  and  that, 
therefore,  the  action  was  not 
maintainable.    Feitner  v.  Lewis. 

181 


SET-OFF. 

1.  In  an  action  to  foreclose  a  mort- 
gage held  by  plaintiffs,  as  assign- 
ees for  the  benefit  of  creditors 
of  the  mortgagees,  defendant 
M.,  who  had  purchased  the  prem- 
ises   subject    to   the   mortgage. 
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sought  to  set  off  a  claim  against 
plaintiffs'  assignors.  It  appeared 
that  at  the  time  of  the  assignment 
to  plaintiffs,  the  debt  secured  by 
the  mortgage  was  not  due;  tha*t 
the  assignors  were  insolvent  and 
M.  endeavored  to  have  his  debt, 
which  was  due,  applied  by  them 
upon  the  mortgage  before  it  was 
assigned.  Held,  that  he  was  equit- 
ably entitled  to  the  set-off;  that  it 
was  not  necessary  tliat  the  mort- 
gage debt  should*^  have  been  due, 
as  by  seeking  to  have  the  debt 
due  him  applied  thereon,  M.  had 
treated  it  as  due  and  so  waived 
any  defense  he  might  have  based 
upon  tlie  fact  that  it  was  not  due: 
that  he  had  a  right  so  to  do  and 
to  require  the  set-off.  Bichards  v. 
LaTourette.  54 

2.  The  distinction  between  tliis  case 
and  one  where  the  debt  owing  by 
the  insolvent  to  the  party  desiring 
to  avail  himself  of  the  set-off  is  not 
due,  pointed  out.  Id. 

3.  A  certificate  of  deposit  issued  by 
the  assignors,  who  were  bankers, 
was  part  of  the  amount  M.  sought 
to  have  offset  against  the  mort- 
gage; this  had  never  been  pre- 
sented and  a  demand  made  for  its 
payment  at  the  banking-house  of 
the  assignors.  Held,  that  a  tech- 
nical demand  was  not  necessary 
in  a  case  like  this,  where  the  set- 
off is  claimed  not  as  a  matter  of 
law,  but  of  equity;  that  tlie  claim 
of  set-off  may  be  regarded  as  a 
demand,  and  should  have  relation 
to  the  time  the  assignment  to 
plaintiffs  was  made,  so  far  as  to 
give  form  and  life  to  the  claim  that 
the  debt  of  the  insolvents  was  then 
due.  Id. 

4.  It  also  appeared  that  M.,  after 
the  assignment,  recovered  a  judg- 
ment against  the  assignors  for  the 
amount  of  his  debt,  whereon  an 
execution  was  returned  unsatis- 
fied. Held,  that  M.  did  not  thereby 
lose  his  right  of  set-off.  Id. 


SHERIFF. 

A  constable  or  sheriff  in  executing  a 
certificate  of  a  judgment  of  con- 
viction issued  to  him  as  prescribed 
by  the  Code  of  Criminal  Proced- 


ure (g§  721,  725)  is  engaged  m  a 
criminal  proceeding  within  the 
meaning  of  the  act,  **to  reduce 
the  number  of  town  officers  and 
town  and  county  expenses,"  etc. 
(Chap.  180,  Laws  of  1845,  as 
amended  by  chap.  455.  Laws  of 
1847),  and  the  fees  and  expenses 
of  the  officer  are  included  in  the 
provisions  of  said  act  (§  26,  as 
amended),  charging  the  expenses 
of  certain  criminal  proct^edings 
imder  the  grade  of  felony  upon 
the  town  or  city  where  the" offense 
was  committed.  People  ex  rel  v. 
Sujrrs.  West.  Co.  126 


SPECIFIC  PERFORMANCE. 

1 .  In  an  action  for  specific  perform- 
ance of  a  contract  for  the  sale  of 
land,  it  appeared  that  the  contract 
was  executed  by  defendants  F. 
and  R.,  in  whom  was  the  title. 
Their  wives  were  also  made  de- 
fendants. They  all  joined  in  the 
answer,  which  recites,  "defend- 
ants further  admit  that  they  did 
promise  to  convey  the  said  prem- 
ises to  the  plaintiff,"  and  the  only 
issue  tendered  therein  or  litigated 
was  that  the  contract  in  suit  was 
induced  by  the  fraudulent  repre- 
sentations of  plaintiff.  There  was 
no  allegation  that  the  wives  were 
not  parties  to  the  contract,  or 
were  not  bound  thereby.  The 
issue  of  fraud  was  decided  against 
the  defendants,  and  the  judgment 
required  their  wives  to  join  with 
their  husbands  in  the  conveyance 
directed.  The  defendants  jointly 
excepted  to  the  findings  of  facts 
and  law,  but  none  of  the  excep- 
tions were  directed  toward  said 
provision  of  the  judgment.  The 
General  Term  reversed  that  part 
of  the  judgment  on  the  ground 
that  the  wives  were  not  parties  to 
the  contract.  Held,  that  as  there 
was  no  special  exception  pointing 
out  the  obiection,  the  reversal  by 
the  General  Term  was  error. 
J^hoonviaker  v.  Bonnie.  565 

2.  It  se^ms  that  had  the  objection 
been  raised  on  the  trial,  and  pre- 
sented by  a  proper  exception,  it 
would  have  been  valid.  Id, 

3.  As  to  whether  the  court  has  power 
to  specifically  enforce  a  contract 
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by  a  married  woman  to  release  her 
dower  inteiest,  made  upon  a  con- 
sideration passing  to  her  husband, 
when  they  were  residents  of,  and 
the  contract  was  made  in  another 
state,  in  which  the  common-law 
disabilities  of  married  women  still 
exists  qncere.  Id. 


STATUTES. 

1.  Where  provisions  of  a  statute  are 
separate,  and  one  is  unconstitu- 
tional, while  the  others  are  valid, 
the  latter  will  be  sustained  and 
the  former  only  rejected.  Lawton 
V.  Steele.  226 

2.  Statutes  changing  the  common 
law  are  to  be  strictly  construed, 

.  and  it  will  be  held  to  be  no  further 
abrogated  than  the  clear  import 
of  the  language  used  in  the  statutes 
absolutely  requires.  Dean  v.  M. 
E.  R.  Co.  640 


Chap.  313,  Latos  of  1874. 


Sbe  In  re  Ba^enbaum,  24. 
1  R.  8.  388. 

Chap.  282,  Lam  of  1852. 

S  827,  chap.  410,  Lam  of  1882. 

See  C?iurcfi  of  St.  Manica  v.  Mayor, 

etc.,  91. 

1  R.  8.  608,  §  4. 

See  Vamum  v.  Hart,  101. 

§  12,  chap.  40,  Lam  of  1848. 

See  Carr  v.  Rischer,  117. 

Cfiap.  180,  Lam  of  1%^. 

§  26,  eJMp.  465,  Lam  of  ISil. 

See  People  ex  rel.  v.  Supte,  West.  Co. 

126. 

Chap.  892,  Lamof\^&^. 

See  People  ex  rel,  v.  Coleman,  137. 
§  13,  chap.  140,  Lam  of  1860. 

§  3,  chap.  252,  Laws  of  1884. 

See  In  re  S.  B.  R.  R.  Co.,  141. 

' §  30,  tit.  22,  chap.  583,  Lam  of 

1888. 
SeeRarriganv.  City  of  Brooklyn,  156. 

Tit.  3,  art.  4,  §  28,  chap.  130, 

Laws  of  1842. 

See  People  ex  rel.  v.  BeU,  175. 

Chap.  205,  Laws  of  1887. 

See  W.  I.  B.  Co.  v.  Town  of  Attica, 
204. 

Chap.  907,  Laws  of  1869. 

Chap.  283,  Laws  of  1871. 

See  Strough  v.  Suprs.  Jeff.  Co.  212. 
§  2,  chap.  317,  Laws  of  1883. 

Chap.  141,  Laws  of  1886. 

See  Lawton  v.  Steele,  226. 


1  R.  S.  737,  §  124. 

See  M.  L.  Ins.  Co.  v.  Shipman,  324. 

Chap.  436,  Laws  of  1877. 

Chap.  233,  Lam  of  1880. 

C/iap.  557,  Laws  of  1881. 

Ses  Suprs.  Erie  Co.  v.  Jones,  839. 

Chap.  428,  Imws  of  1855. 

See  Hill  v.  Suprs.  Rens.  Co.  344. 

Chap.  179,  Laws  of  1880. 

See  H'dtau  v.  Gerdau,  380. 

§  87,  chap.  611,  Z/xtr*  of  1875. 

*S!«:  Citchran  v.  TKt>fA^7*«,  399. 

1  iJ.  S.  741,  §§  13,  14. 

See  Akin  v.  Kellogg,  441. 
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6'A«/).  321,  Xfff/'*  <?/ 1877. 

See  Baxter  v.  i?.  X.  Ins.  Co.,  450. 

2  i?.  S.  137,  §  4. 

iSp<?  Bnlger  v.  7i^,  459. 

§  44,  chap.  140,  Z«tf«<?/1850. 

See  Donne^an  v.  Erhardt,  468. 

C///?;).  257,  XaM?«  <?/ 1886. 

*&6  In  re  Roe.,  509. 

Title- 10,  §  10,  ftffo  18,  §§  4,  5^ 

36,  chap.  863,  Xa?f9o/1873. 

>8fe«  People  ex  rd.  v.  Wilson,  515. 

1  R.  S.  738,  §  137. 

See  Strough  v.  Wil4iei\  530. 

6'^/rp.  537,  Laws  of  1887. 

ifiktf  2)e«w  V.  M.  E.  R.  Co.,  540. 

Chap.  269,  Zatf«  of  1.880. 

/S55«  JVopfo  AT  rel.  v.  Carter,  657,  654. 

CAap.  489,  Za^/J«  <?/1888. 

See  People  ex  rel.  v.  Durston,  669. 


STATUTE  OF  FRAUDS. 

1.  The  written  memoradum  of  a 
contract  required  by  the  Statute 
of  Frauds  must  contain,  within 
itself  or  by  reference  to  other 
writings,  all  the  essential  elements 
of  a  contract,  and  when  it  comes 
up  to  these  requirements,  neither 
party  will  be  permitted  to  show 
that  the  contract  was  other  or 
different  than  that  stated.  Rout- 
ledge  V.  Worthington  Co.  592 

2.  If,  however,  the  writing  is  in- 
sufficient, but  there  has  been  such 
a  performance  as  to  take  the  case 
out  of  the  operation  of  the  statute, 
oral  evidence  is  admissible  to  sup- 
ply omissions  and  to  establish 
what  w^cre  the  contractual  rela- 
tions of  the  parties.  Id. 

3.  In  an  action  to  recover  for  certain 
publications  sold   by  plaintiff  to 


752 


INDEX 


defendant,  plaintiff  produced  in 
evidence  an  agreement  signed  by 
defendant  by  which  it  agi*eed  to 
take  the  publications  at  a  price 
specified,  amounting  to  $4,000. 
It  appeared  that  after  the  parties 
had  come  to  an  agreement  in  re- 
gard to  the  sale,  defendant  at 
plaintiff's  request  for  a  formal 
order  executed  the  writing.  De- 
fendant set  up  as  a  counter-claim, 
and  offered  to  prove  by  oral  evi- 
dence that  plaintiff  agreed  in  con- 
sideration of  the  purcliase,  and 
as  part  of  the  agreement,  that  the 
trade-price  at  which  they  sold  the 
publication  should  not  be  lowered, 
and  claimed  damages  for  breach 
of  that  agreement.  The  testi- 
mony was  rejected.  Utld,  error; 
that  the  writing  represented  a 
part  only  of  the  contract,  that  is 
defendant's  undertaking,  while 
that  of  plaintiffs  rested  simply  in 
parol;  that  there  was  in  fact  no 
valid  contract  between  the  parties; 
but  as  it  had  been  executed,  this 
took  the  agreement  out  of  the 
Statute  of  Frauds,  and  left  the 
parties  subject  to  and  bound  by 
the  terms  of  the  actual  agreement 
made.  Id. 


STOCKHOLDERS. 

Under  the  provision  of  the  act  of 
1875,  providing  for  the  organiza- 
tion of  certain  business  corpora- 
tions (§  37,  chap.  611,  Laws  of 
1875),  which  makes  the  stock- 
holders "in  limited  liability  com- 
panies" individually  liable  "to 
an  ainount  equal  to  the  amount 
of  stock  held  by  them  respec- 
tively "  for  all  the  debts  of  the  com- 
pany, until  the  whole  amount  of 
capital  stock  has  been  paid  in  and 
a  certificate  thereof  made  and 
recorded,  the  liability  so  imposed 
is  not  penal,  but  is  in  the  nature 
of  a  contract  obligation,  and  so 
it  survives  the  death  of  a  stock- 
holder, and  continues  against  his 
personal  representatives.  The 
statutorv  obligation  which  the 
stockholder  assumes  when  he  be- 
comes such,  is  inherent  in,  and 
becomes  part  of  every  contract 
made  by  the  corporation  with  the 
creditors  prior  to  the  time  that 
the  certificate  required  is  filed. 
Ojchran  v.  Wiechers.  399 


STREETS. 

In  an  action  against  a  railroad  cor- 
poration to  recover  damages  be- 
cause of  its  interfering  with 
plaintiff's  rights  in  a  street  adjoin- 
ing  his  premises,  plaintiff  is  not 
entitled  to  a  recovery  for  perma- 
nent diminution  in  value  of  the 
premises;  but  only  damages  sus- 
tained prior  to  the  commencement 
of  the  action.  Ottenot  v.  N,  F., 
Z.  db  W.  R.  Co,  60& 


SUPERVISORS. 
W?ien  action  properly  brought 


for  benefit  of  a   town  by  its  super- 
visor  in  his  name  as  such  officer. 
See  Strough  v.  Suprs.  Jeff.  Co.  21% 


SURROGATE'S  COURT. 

1.  To  the  extent  that  a  surrogate  is 
given  jurisdiction  in  the  a£ninis- 
tration  of  the  estates  of  deceased 
persons,  he  acts  judicially;  and 
while  his  judicial  acts  are  con- 
trolled by  the  limitations  imposed 
by  statute,  where  in  a  matter 
within  his  peculiar  jurisdiction  it 
is  claimed  that  he  is  divested  of 
all  discretion,  to  justify  that  con- 
clusion the  language  of  the  statute 
must  be  incapable  of  any  other 
interpretation.    In  re  Wagner.    28 

2.  The  provisions  of  the  Code  of 
Civil  Procedure  (§§  2715.  2726, 
2727),  authorizing  a  "person  in- 
terested in  the  estate  "  to  apply  to 
the  surrogate  for  an  order  to  com- 
pel an  executor  to  file  an  inventory 
or  to  account,  and  requiring  the 
surrogate,  in  case  he  is  satisfied 
that  the  executor  is  in  default  in 
filing  a  sufficient  inventory,  to 
make  an  order  requiring  him  so 
to  do,  or  in  case  he  fails  ' '  to  show 
good  cause  to  the  contrair  "  to  re- 
quire him  to  account,  and  the  pro- 
vision (§  2514,  sub.  11)  that  where 
a  person  interested  applies,  "an 
allegation  of  his  interest  duly 
verified  suffices,  although  his  in- 
terest is  disputed,"  do  not  make 
it  compulsory  upon  the  surrogate 
to  grant  the  petition,  simply  be- 
cause the  petitioner  swears  tluit  he 
is  interested.  /rf. 
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8.  The  said  provisions  do  not  de- 
prive the  surrogate  of  the  discre- 
tion and  power  to  pass  upon  the 
riglit  of  the  petitioner  to  demand 
the  relief  souglit,  and  the  executor 
may  show,  in  opposition  to  tlie 
application,  that  the  estate  has 
been  settled,  and  that  all  the  bene- 
ficiaries named  in  the  will  have 
received  their  share  and  released 
the  executor  from  all  claims;  and 
this  being  shown,  it  is  the  duty  of 
the  surrogate  to  deny  the  applica- 
tion. Id. 

4.  As  to  the  filing  of  an  inventory, 
the  executor  is  not,  in  the  eye  of 
the  law,  **in  default"  or  a  "de- 
linquent," and  as  to  the  account- 
ing, he  does  not  fail  "to  show 
^ood  cause  to  the  contrary  "  when 
It  appears  that  the  estate  has  been 
accounted  for  and  distributed 
among  those  entitled  thereto;  and 
this,  although  the  accounting  and 
distribution  were  made  out  of 
court.  Id. 

5.  It  seemM,  where  it  appears  in  an- 
swer to  such  an  application,  that 
the  right  of  the  petitioner  has 
been  satisfied  and  extinguished  or 
barred  by  a  release,  and  the  factum 
of  the  settlement  or  release  is  put 
in  issue  by  his  reply,  or  it  is 
(questioned  on  the  ground  of  fraud, 
the  surrogate  has  no  jurisdiction 
to  try  the  issue,  and  should  dis- 
miss the  petition,  remitting  the 
applicant  to  his  proceeding  in  a 
court  having  general  equity 
powers  to  try  it.  Id. 

6.  In  proceedings  under  the  provis- 
ions of  the  Code  of  Civil  Procedure 
(§  2606),  giving  the  surrogate 
jurisdiction  upon  the  death  oi  an 
executor  to  require  his  executor 
or  administrator  to  account  for 
and  deliver  over  the  trust  estate, 
such  representative  stands  in  place 
of  the  decedent  for  the  purpose  of 
the  accounting,  and  the  surrogate's 
power  is  precisely  the  same  as  if 
the  letters  of  the  deceased  execu- 
tor had  been  revoked  in  his  life- 
time, and  he  had  been  called  upon 
to  deliver  up  the  assets.  In  re 
Clark.  427 

7.  In  such  a  proceeding,  the  referee 
to  whom  the  matter  was  referred 
by  the  surrogate  found  as  facts 
that  a  large  amount  of  money  be- 
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longing  to  the  estate  was  received 
by  C,  the  deceased  executor,  be- 
yond the  sums  acknowledged  in 
the  account  presented  by  his  ex- 
ecutrix, specifying  various  items, 
including  one  of  $15,000  received 
by  C.  within  three  months  of  Iris 
death,  and  "  deposited  by  linn  in 
his  own  private  bank  account,'* 
and  that  **  there  was  no  evidence 
of  the  disposition  of  said  funds" 
by  him,  with  certain  specified  ex- 
ceptions; also,  that  the  accounting 
executrix,  although  in  poesesBion 
of  C.'s  bank  and  check -Dooks,  re- 
fused to  produce  them.  As  con- 
clusions of  law,  the  referee  found 
that  there  being  no  evidence  of  tie 
disposition  of  said  funds  by  C.,. 
they  are  presumed  to  have  come 
into  the  possession  of  his  execu- 
trix; and  that  said  presumpticm. 
was  strengthened  by  the  depocdt 
by  C.  to  his  private  account,  and 
the  refusal  of  his  executrix  to  pro- 
duce such  book,  and  that  a  decree 
should  be  entered  against  her  in- 
dividually and  as  executrix  for  the 
sums  due.  Upon  the  hearing  be- 
fore the  surrogate  he  modified  the 
finding  that  the  moneys  received 
by  C.  were  deposited  by  him  in 
his  own  private  account,  by  sub- 
stituting a  finding  that  the  moneys 
were  deposited  to  his  own  indi- 
vidual credit,  and  he  sustained  ex- 
ceptions to  the  conclusions  of  law, 
so  found,  as  to  the  presumption 
that  the  fund  came  into  the  pos- 
session of  the  executrix,  and  to  the 
direction  of  judgment  against  her 
individually,  and  he  awarded 
judgment  against  her  as  execu- 
trix simply;  the  report  in  all  other 
respects  was  confirmed.  The 
General  Term  aflHrmed  the  decree 
on  the  ground  mainly  that  there 
was  no  finding  by  the  referee  that 
the  fund  belonging  to  the  estate 
received  by  C.  passed  into  the 
hands  of  his  executrix.  Iltld,. 
error;  that  the  finding  as  to  the 
presumptions  were  of  fact,  not  of 
law,  and  amounted  to  a  findina^ 
that  the  fund  which  C.  received 
passed  on  his  death  into  the  actual 
possession  of  the  executrix;  and 
that  the  conclusion  as  to  her  indi- 
vidual liability  followed  as  a  con- 
clusion of  law.  Id, 

8.  Where  the  probate  of  a  will  was 
contested  upon  the  ground  that 

95 


754 


INDEX. 


the  instrument  was  fabricated 
after  the  death  of  the  testator  by 
C,  one  of  the  witnesses  thereto, 
and  the  proof  on  the  part  of  the 
contestants  consisted  mainly  of 
acts  and  declarations  of  O.,  who 
had  died  prior  to  the  trial,  tend- 
ing to  show  that  the  testator  died 
intestate,  and  that  O.  fabricated 
tlie  instrument,  1vel4,  it  was  com- 
petent to  prove  declarations  of  O., 
during  the  life  of  testator,  to  the 
effect  that  he  had  made  a  will.  In 
re  Headra.  615 

•9.  It  aeenu  that  declarations  of  a  de- 
ceased subscribing  witness  to  a 
will  are  competent  to  impeach  its 
execution  so  far  as  his  signature 
thereto  is  concerned;  thevhaveno 
•other  effect  however,  than  to  im- 
pair the  force  of  his  signature  as 
evidence  of  the  performance  of  the 
conditions  stated  in  the  attesting 
clause.  Id. 

10.  Where,  therefore,  evidence  is 
^iven  sufficient  to  sustain  a  find- 
mg  that  the  signatures  to  a  will 
are  genuine,  the  surrogate  is  not 
required  to  refuse  probate  by 
proof  of  declarations  on  the  part 
of  a  deceased  subscribing  witness 
to  the  effect  that  he  fabricated  the 


will. 


Id. 


11.  Under  the  provisions  of  the 
Code  of  Civil  Procedure  (§  2606), 
•conferring  upon  the  Surrogate's 
Court  junsdiction  on  the  death  of 
a  guardian,  executor  or  adminis- 
trator, to  require  his  executor  or 
administrator  to  account  for  and 
deliver  over  the  trust  estate  the 
same  as  it  would  have  against  the 
decedent,  if  his  letters  had  been 
revoked  in  his  life-time,  his  repre- 
sentative, as  soon  as  appointed, 
stands  in  his  place  for  the  purpose 
of  such  accounting  and  delivery, 
and  the  application  therefor  mav 
be  made  immediately  upon  such 
appointment.    In  re  Wiley.       642 


TAXATION. 
See  Assessment  and  Taxation. 


TENDER. 

1.  Under  the  provisions  of  the  "act 
to  regulate  the  forfeiture  of  life 


insurance  policies"  (§  1,  chap. 
841,  Laws  of  1876,  as  amended  by 
chap.  321,  Laws  of  1877),  which 
declares  that  no  life  insurance 
company  shall  have  power  to  de- 
clare a  policy  thereafter  issued  or 
renewed  by  it,  forfeited  b^  reason 
of  non-payment  of  premmm,  ex- 
cept upon  service  of  a  notice  upon 
the  assured  as  prescribed,  and  a 
failure  to  pay  within  thirty  days 
after  such  service,  the  duration 
and  validity  of  a  policy,  whatever 
may  be  its  terms,  is  not  dependent 
upon  payment  of  premium  on  the 
day  named,  but  upon  payment 
within  thirty  days  aft«r  notice 
given;  and  where,  because  of  fail- 
ure to  give  notice,  a  policy  is  in 
force  at  the  time  of  the  death  of 
the  insured,  it  is  not  necessary  to 
pay,  or  tender  before  suit  brought, 
the  premium  due  and  impaid;  the 
unpaid  premium  with  interest  be- 
ing simply  a  claim  to  be  deducted 
by  defendant  from  the  sum  due 
upon  the  policy.  Baxter  v,  B.  L. 
Ifu.  Co.  450 

2.  Under  the  pro\isions  of  the  Code 
of  Civil  Procedure  in  reference  to 
tender  (§  731)  and  payment  into 
court  of  the  money  tendered,  in 
case  of  refusal  to  accept  (§  732), 
when  the  money  is  so  brought 
into  court,  it  belongs  to  plaintiff, 
and  his  title  thereto  cannot  be  dis- 
puted, whatever  may  be  the  result 
of  the  action.  Taylar  v.  B.  E. 
R.  Co.  561 

3.  The  plaintiff,  in  proceeding  after 
a  tender  and  deposit,  simply  runs 
the  risk  of  paying  defendant's 
costs,  if  the  recovery  falls  short 
of  the  amoimt  tendered,  while  the 
defendant  takes  the  risk  of  losing 
the  amount  tendered,  in  the  event 
of  his  succeeding  in  the  action. 

Id. 


Where  mortgagee  has  obtained 


poMemon  through  illegal  mle  under 
faredasure  of  a  chattel  mortgage,  no 
tender  of  afnount  due  on  mortgage  is 
necessary  before  bringing  miit  to  re- 
deem. 
See  Camrly  v.  Witherbee.  622 


TITLE. 

1.  Oil  in  the  earth  belongs  to  the 
owner  of  the  land,  ai:d  when  un- 
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lawfully  taken  therefrom  by  a 
wrong  doer  the  title  of  such  owner 
remams  perfect,  and  he  may  pursue 
and  reclaim  the  property  where- 
ever  he  mav  find  it.  Hughes  v.  U. 
P.  Lines.    "  423 

2.  In  an  action  for  partition,  plain- 
tiff claimed  title,  under  deeds,  from 
the  heirs  of  S.  W.,  who  died  in- 
testate. The  defendant  G.  W.,  a 
son  of  the  deceased,  claimed  under 
a  deed  from  her,  which  was  neither 
acknowledged  nor  its  execution 
attested  by  a  subscribing  witness; 
its  execution  was  proved  by  two 
witnesses  who  were  present  at  the 
time,  and  no  attempt  was  made  to 
show  that  her  signature  thereto 
was  not  genuine.  The  fact  of  de- 
livery was  not  directly  proved,  but 
defendant  produced  the  deed  and 
proved  that  it  was  drawn  by  a 
scrivener,  pursuant  to  the  direc^ 
tions  of  the  grantor.  Two  witnes- 
ses testified  to  declarations  of  S. 
W.,  to  the  effect  that  she  intended 
G.  W.  to  have  the  premises  de- 
scribed in  the  deed,  and,  that  from 
the  time  of  its  execution  until  8. 
W.'s  death,  several  years  there- 
after, it  was  in  the  custody  of  G. 
W.  It  also  appeared  that  G.  W. 
rented  the  premises  to  others,  paid 
taxes  and  made  repairs,  and  dur- 
ing his  mother's  life,  after  the  deed 
hfS  been  executed,  exercised  such 
control  over  the  property  as  usu- 
ally attends  ownership.  Hdd,  the 
testimony  justified  a  finding  that 
the  deed  was  executed  and  deliv- 
ered.    Strough  v.  Wilder.  530 

Z.  In  an  action  at  law  to  recover  for 
an  injury  in  the  nature  of  a  tres- 
pass to  real  estate,  the  plaintiff's 
rights  can  be  determined  only  in 
accordance  with  the  situation  ex- 
isting when  the  action  was  com- 
menced: where  his  title  is  put  in 
issue  he  must  stand  or  fall  by  the 
title  and  right  to  recover  he  then 
had,  and  no  other.  Dean  v.  M. 
E.  R.  Co.  540 

4.  In  an  action  brought  to  recover 
alleged  damages  caused  by  the 
unlawful  construction  and  mainte- 
nance of  defendant's  railroad  in 
front  of  plaintiff's  premises,  the 
question  litigated  was  as  to  plain- 
tiff's title  and  possession.  Plaintiff 
was  allowed  to  give  in  evidence, 


under  objection  and  exception,  a 
deed  of  the  premises  executed  to 
him  after  the  commencement  of 
the  action.    Ileld,  error.  Id, 

5.  Plaintiff  gave  in  evidence  a  deed 
to  himself,  executed  in  1860,  and 
proved  that,  from  the  time  of  its 
delivery  up  to  the  commencement 
of  the  action,  he  received  the  rents 
and  profits  of  the  premises.  De- 
fendant thereupon  put  in  evidence 
a  deed  from  plaintiff  to  his  wife 
which  did  not  express  any  valu- 
able or  meritorious  consideration. 
Held,  that  this  conveyance  did  not 
show  title  out  of  plaintiff.         Id. 

6.  Defendant  also  introduced  in  evi- 
dence a  deed  from  plaintiff  and 
wife  to  R.  Plaintiff  then  intro- 
duced a  deed  to  his  wife  from  R. 
and  wife,  and  a  deed  from  his  wife 
to  himself,  all  of  which  convey- 
ances were  duly  acknowledged 
and  recorded  shortly  after  their 
respective  dates.  Plaintiff  testi- 
fied that  the  deed  to  R.  was  to  se- 
cure a  loan  of  $2,300,  which  he 
paid,  and  then  R.  and  wife  recon- 
vened the  premises  to  plaintiff's 
wife.  Defendant's  counsel  re- 
quested the  court  to  charee  that 
the  jury  were  not  bound  to  believe 
plaintiff's  statement  that  the  deed 
to  R.  was  a  mortgage,  he  being 
an  interested  party  and  not  hav- 
ing called  anyone  to  corroborate 
him.  Also,  that  if  said  deed  and 
the  one  from  R.  to  plaintiff's  wife 
were  intended  to  pass  the  title  to 
the  property  to  her,  the  verdict 
must  be  for  defendant.  These  re- 
quests were  refused.     Held,  error. 

Id. 

7.  It  seems  that  if  the  deed  to  R. 
was  in  fact  a  mortgage,  his  con- 
veyance to  plaintiff's  wife  and  her 
conveyance  to  plaintiff  operated  to 
discharge  the  mortgage.  Id. 

What  facts  authorize  presump- 
tion of  title  to  real  estate.  See  Roe 
V.  Strong.  816 

TOWNS. 

1.  A  constable  or  sheriff  in  execut- 
ing a  certificate  of  a  judgment  of 
conviction  issued  to  him  as  pre. 
scribed  by  the  Code  of  Criminal 
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Procedure  (§§  721,  725)  is  engaged  | 
in  a  criminal  proceeding  within  i 
the  meaning  of  the  act  *  *  to  reduce  I 
the  number  of  town  officers  and 
town  and  county  expenses,"  etc. 
(Chap.  180,  Laws  of  1845,  as 
amended  by  chap.  455,  Laws  of 
1847),  and  the  fees  and  expenses 
of  the  officer  are  included  in  the 
provisions  of  said  act  (§  26,  as 
amended^  charging  the  expenses 
of  certam  criminal  proceedings 
under  the  grade  of  felony  upon 
the  town  or  city  where  the  oflfense 
was  committed.  FeopU  ex  rel  v. 
Sujm.  West.  Co,  126 

2.  Accordingly  held,  that  the  ac- 
count of  a  constable  for  fees  and 
expenses  in  conveying  to  a  peni- 
tentiary prisoners  convicted  and 
sentenced  in  the  Court  of  Special 
Sessions  of  his  town  were  a  town 
and  not  a  county  charge,  and  so 
that  a  refusal  of  the  board  of  su- 
pervisors of  the  county  to  audit  it 
as  a  county  charge  was  proper.  Id. 

8.  The  legislature  has  power  to  legal- 
ize and  validate  a  claim,  supported 
by  a  moral  obligation  and  founded 
in  justice,  against  a  town,  which 
has  already  been  declared  invalid 
by  the  courts,  because  of  failure 
on  the  part  of  the  town  officers  to 
pursue  strictly  the  prescribed  stat- 
utory proceedings.  W.  I.  B.  Co. 
V.  Town  of  Attica.  204 

4.  Where  a  county  treasurer,  instead 
of  applying  taxes  assessed  on  the 
property  of  a  railroad  corporation 
m  a  town  to  the  payment  or  re- 
demption of  bonds  of  the  town, 
issued  in  aid  of  the  construction 
of  the  road  of  such  corporation, 
as  required  by  the  act  of  1869 
(Chap.  907,  Laws  of  1869),  as 
amended  in  1871  (Chap.  283, 
Laws  of  1871),  applied  them  in 
payment  of  county  and  state 
taxes,  with  and  as  part  of  other 
moneys  raised  bv  the  town  for 
those  purposes,  neld.  that  an  ac- 
tion, as  for  money  had  and  re- 
ceived, was  maintainable  on  behalf 
of  the  town  against  the  county  to 
recover  the  money  so  misappropri- 
ated; that  the  liability  included 
as  well  the  portion  of  the  funds 
applied  in  payment  of  the  state 
tax  as  that  applied  for  other 
county  purposes;   also,   that  the 


action  was  properly  brought  hj 
the  supervisor  of  the  town  in  his 
name  as  its  representative.  Strough 
V.  Suprs.  Jeff.  Co.  212 

5.  The  cause  of  action  in  such  case 
arises  when  the  misappropriation 
is  made;  the  statute  of  limitations 
then  begins  to  run  against  it,  and 
an  action  brought  more  than  six 
years  thereafter  is  barred.  Id. 

6.  While  every  duty  imposed  upon 
a  public  officer  is  in  the  nature  of  a 
trust,  persons  injured  by  a  viola- 
tion of  the  duty  for  which  they 
may  maintain  an  action  at  law, 
must  pursue  that  remedy  within 
the  period  of  limitation  of  legal 
actions.  Id. 

7.  Also  held,  the  fact  that  the  su< 
pervisors  of    the   town    for    the 

•  period  of  fourteen  years  were  ap- 
prised from  year  to  vear,  while 
sitting  as  members  of  the  board  of 
supervisors  of  the  county,  of  the 
misappropriation  and  made  no  ob- 
jection thereto,  did  not  estop  the 
town  from  claiming  a  repayment 
of  the  money.  id. 

8.  A  town  cannot  be  estopped  by 
the  neglect  of  its  supervisor  to 
assert  a  claim  against  the  county, 
the  grounds  of  which  are  equally 
known  to  all  members  of  the  board 
of  super\'isor8.  Id. 

9.  The  powers  of  towns,  and  it  seenut 
other  municipal  corporations  or- 
ganized for  governmental  pur- 
poses, are  limited  and  defined  by 
the  statutes  under  which  they  are 
constituted;  they  possess  only 
such  powers  as  are  expressly  con- 
ferred by  statute  or  necessarily 
implied.     Wells  y  Townpf  Salina. 

280 

10.  Towns  have  no  general  power  to 
borrow  money  for  municipal  pur-' 
poses  or  to  pav  town  charges,  but 
it  seems  it  is  the  policy  of  the  law 
that  such  charges  shall  be  met  by 
taxation,  and  a  town  may  not  bie 
made  liable  for  money  borrowed 
on  its  credit  simply  because  it 
has  been  applied  for  town  pur- 
poses. Id. 

11.  An  action  having  been  com- 
menced by  certain  taxpayers  of  the 
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town  of  8.  in  their  own  behalf  and 
that  of  other  taxpayers  to  restrain 
the  enforcement  of  certain  town 
bonds,  and  to  have  the  law  under 
which  they  were  issued  adjudged 
unconstitutional,  a  resolution  was 
adopted  at  an  annual  toi^n  meet- 
ing authorizing  the  supervisor  of 
the  towD,  on  consent  of  the  plain- 
tiffs in  said  action,  to  assume  con- 
trol thereof,  prosecute  it  to  a  final 
determination  and  pay  all  the  ex- 
penses; and  for  that  purpose  to 
borrow  on  the  credit  of  the  town 
all  sums  of  money  needed.  The 
supervisor,  acting  in  accordance 
with  the  resolution,  borrowed 
money  on  the  credit  of  the  town, 
giving  its  notes  therefor,  which 
money  was  used  for  the  purpose 
specined.  In  an  action  upon  the 
notes,  Ju!ld^  that  assuming  the 
electors  of  the  town  had  power  to 
authorize  its  supervisor  to  take 
control  of  the  pending  action,  also 
that  it  might  be  treated  as  if  com- 
menced in  the  name  of  the  town 
or  its  supervisor,  and  that  said 
electors  had  power  to  direct  money 
to  be  raised  for  prosecuting  that 
action,  this  action  was  not  main- 
tainable. Id. 

12.  The  authorities  upon  the  subject 
of  the  power  of  municipal  corpora- 
tions to  borrow  money  collated. 

^  Id. 

See  Attica  (Town  of). 
Brookhaven  (Town  of). 


TRESPASS. 

1.  In  an  action  to  recover  damages 
for  the  erection,  and  to  compel  the 
removal,  of  a  wharf  and  oridge 
alleged  to  have  been  unlawfully 
erected  \)j  defendants  upon  lands 
of  plaintiffs,  adjoining  and  under 
the  waters  of  Setauket  bay,  in  the 
town  of  Brookhaven,  Long  Island, 
plaintiffs  claimed  title  to  the  land 
above  high-water  mark  as  descen- 
dants of  F.,  one  of  the  original 
proprietors  of  the  town,  to  whom 
a  lot  including  the  upland  adjoin- 
ing the  bay  was  allotted.  It  ap- 
peared that  the  structures  in  ques- 
tion extended  above  high-water 
mark  in  front  of  the  F.  lot.  Held, 
ttiat  in  the  absence  of  any  evidence 
of  a  reservation  by  the  town  of 
land  above  high-water  mark,  the 


presumption   was  that  plaintiffs' 
title  extended  to  that  mark;  and 
80  far  as  said  structures  extended 
above  it,  they   were  entitled   to ' 
have  them  removed.  Boe  v.  Strang. 

816 

2.  As   to    the  lands   under   water 

Slaintiffs  claimed  title  under  a 
eed  from  S.  to  B.,  executed  in 
1768,  which  purported  to  convey 
"  a  certain  piece  of  salt  thatch,*' 
the  bounds  of  which  as  given  in- 
cluded the  locun  in  qiw.  It  ap- 
peared that  plaintiffs  and  their 
predecessors  in  title,  so  far  back 
as  the  memory  of  living  witnesses 
extended,  exercised  acts  of  owner- 
ship by  cutting  thatch,  leasing  the 
right  to  cut  to  others,  and  in  one 
instance  brought  suit  against  an 
alleged  trespasser.  It  also  ap- 
peared that,  prior  to  1693,  the 
town  had  conveyed  to  a  private 
person  the  land  under  water  in 
the  bay  up  to  the  line  of  and 
excepting  that  portion  included 
in  the  deed  to  B.  Eeld,  that 
the  evidence  justified  the  pre- 
sumption of  a  grant  of  the  soil, 
and  so  made  out  a  prima  facie 
title  in  the  plaintiffs;  and  that, 
therefore,  a  dismissal  of  the  com- 
plaint was  error.  Id. 

3.  In  an  action  at  law  to  recover  for 
injury  in  the  nature  of  a  trespass 
to  real  estate,  the  plaintiff's  rights 
can  be  determined  only  in  accord- 
ance with  the  situation  existing 
when  the  action  was  commenced; 
where  his  title  is  put  in  issue  he 
must  stand  or  fall  by  the  title 
and  right  to  recover  he  then  had, 
and  no  other.  Ikan  v.  M.  E.  R. 
Co.  640 

4.  In  an  action  brought  to  recover 
alleged  damages  caused  by  the 
unlawful  construction  and  main- 
tenance of  defendant's  railroad  in 
a  street  in  front  of  plaintiff's 
premises,  the  question  litigated 
was  as  to  plaintiff's  title  and  pos- 
session. Plantiff  was  allowed  to 
give  in  evidence  under  objection 
and  exception,  a  deed  of  the 
premises  executed  to  him  after 
the  commencement  of  the  action. 
Held,  error.  Id. 

5.  Plaintiff  gave  in  evidence  a  deed 
to  himself  executed  in   1860,  and 
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proved  that,  from  the  time  of  its 
delivery  up  to  the  commencement 
of  the  action  he  received  the  rents 
and  profits  of  the  premises. 
Defendant  thereupon  put  in  evi- 
dence a  deed  from  plaintiff  to  his 
wife  which  did  not  express  any 
valuable  or  meritorious  considera- 
tion. Held,  that  this  conveyance 
did  not  show  title  out  of  plamtiff. 

Id. 

6.  Defendant  also  introduced  a  deed 
from  plaintiff  and  wife  to  R. 
Plaintiff  then  introduced  a  deed 
to  his  wife  from  R.  and  wife,  and 
a  deed  from  his  wife  to  himself, 
all  of  which  conveyances  were 
duly  acknowledged  and  recorded 
shortly  after  their  respective 
dates.  Plaintiff  testified  that  the 
deed  to  R.  was  to  secure  a  loan  of 
$2,300,  which  he  paid,  and  then 
R.  and  wife  reconveyed  the  prem- 
ises to  plaintiff's  wife.  Defendant's 
counsel  requested  the  court  to 
charge  that  the  jury  were  not 
bound  to  believe  plaintiff's  state- 
ment that  the  deed  to  R.  was  a 
mortgage,  he  bein^  an  interested 
party  and  not  havmg  called  any- 
one to  corroborate  him.  Also, 
that  if  said  deed  and  the  one  from 
R.  to  plaintiff's  wife  were  intended 
to  pass  the  title  to  the  property  to 
her,  the  verdict  must  be  for 
defendant.  These  requests  were 
refused.    Held,  error.  Id. 

7.  In  an  action  against  a  railroad 
corporation  to  recover  damages 
because  of  its  interfering  with 
plaintiff's  rights  in  a  street  adjoin- 
mg  his  premises,  plaintiff  is  not 
entitled  to  a  recovery  for  perma- 
nent diminution  in  value  of  the 
premises;  but  only  damages  sus- 
tained prior  to  the  commencement 
of  the  action.  Ottenot  v.  N.  T., 
L.  <fe  W.  R.  Co.  608 


TRIAL. 

1.  Where  upon  trial  before  a  referee, 
evidence  is  received  and  a  question 
of  fact  is  litigated,  without  any 
objection  that  the  fact  is  admitted 
and  the  evidence  is  inadmissible 
under  the  pleadings,  the  referee  is 
justified  in  refusing  to  find  in  ac- 
cordance with  the  alleged  admis- 
sions, and  in  determining  the  ques- 


tion upon  the  evidence.    Mande- 
nUe  V.  Newton.  10 

2.  In  an  action  upon  a  promissory 
note  against  defendant  as  maker, 
it  appeared  that  his  signature 
thereto  was  procured  by  fraud. 
The  note  was  purchased  of  the 
payee  by  R.,  before  maturitjr,  for 
half  its  face  value.  Plaintiff 
claimed  as  purchaser  from  R. 
Defendant's  evidence  tended  to 
show  that  R.  purchased  with 
moneys  furnished  by  plaintiff, 
who  was  present  at  the  time  of  the 
transfer  and  directed  R.  to  pur- 
chase. R.  testified  that  he  had  no 
knowledge  of  the  fraudulent  ori- 
gin of  the  paper,  or  of  any  facts 
constituting  a  defense.  Neither 
the  plaintiff  nor  the  payee  were 
sworn  as  witnesses.  The  trial 
court  held  that  plaintiff,  as  matter 
of  law,  was  entitled  to  recover  the 
amount  he  paid  for  the  note,  but 
if  anything  beyond  that  was 
claimed,  the  case  was  one  for  the 
jury.  Plaintiff  having  elected  to 
take  a  verdict  for  the  amount  he 
paid  for  the  note,  a  verdict  was 
directed  accordingly.  Held,  error; 
that  the  question  as  to  whether 
plaintiff  was  &bonaJide  purchaser, 
was  one  of  fact  for  the  jury;  as 
was  also  the  question  &ja  to  whether 
R.  purchased  foi  himself  or  as 
agent;  that  if  in  the  latter  capac- 
ity, although  he  was  not  cliarge- 
able  with  notice  of  the  fraud,  this 
would  not  shield  plaintiff  from  the 
legal  consequences  of  any  notice 
he  himself  might  have  had.  Vos- 
burgh  V.  Diefendo)*/.  857 

8.  In  a  case  triable  by  a  jury,  the 
direction  of  a  verdict  is  only  Jus- 
tified where  the  evidence  concra- 
sively  establislies  the  right  of  the 
party  in  whose  favor  it  is  made. 
The  test  of  the  right  is,  whether 
the  court  would  be  bound  to  set 
a  verdict  aside  as  against  evidence 
if  rendered  against  the  party  in 
whose  favor  it  was  directed.  Bul- 
ger V.  Rom.  459 

4.  It  seems,  the  provision  of  the  stat- 
ute relating  to  fraudulent  trans- 
fers and  conveyances  (2  R.  S.  137, 
g  4),  which  declares  that  the  ques- 
tion of  fraudulent  intent  arising 
thereunder  shall  be  deemed  a  ques- 
tion of  fact  and  not  of  law,  does 
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not  interfere  with  the  prerogative 
of  the  court  to  direct  a  verdict, 
although  the  case  arises  under  the 
statute,  provided  the  fraudulent 
intent  is  conclusively  established 
on  the  face  of  the  instrument  of 
transfer  or  by  the  uncontradicted 
evidence.  Id. 

5.  Where  8.  one  of  two  copartners 
in  a  firm  which  to  their  knowledge 
was  insolvent,  as  were  also  the  in- 
dividual members,  assigned  and 
transferred  his  interest  in  the 
partnership  assets  to  B.  his  copart- 
ner, subiect  to  the  firm's  debts, 
with  the  knowledge  that  the  latter 
intended  to  transfer  them  to  a  firm 
and  individual  creditor,  which 
transfer  was  made  in  payment  of 
all  the  creditor's  claims,  and  where 
in  an  action  of  replevin  against  a 
sheriff,  who  had  levied  upon  the 
property  under  an  execution  in 
favor  of  a  firm  judgment  creditor, 
the  evidence  as  to  value  of  the 
propertj'  transferred  was  conflict- 
ing, there  being  evidence  tending 
to  show,  and  from  which  the  jury 
would  have  been  authorized  to 
find,  that  such  value  was  not  more 
than  the  claim  of  the  transferee 
against  the  firm,  and,  that  the  ob- 
ject of  S.  in  transferring  his  inter- 
est, was  that  the  property  should 
be  used  to  pay  the  firm  debt,  held, 
the  fact  that  the  individual  debts 
were  named  as  part  of  the  consid- 
eration, was  not  conclusive  evi- 
dence of  fraud;  that  the  question 
of  fraud  in  the  transfer  was  one 
of  fact  for  the  jury;  and  that, 
therefore,  a  direction  of  a  verdict 
for  defendant  was  error.  Id. 

6.  In  an  action  of  trespass  where 
plaintiff's  title  was  in  issue,  de- 
fendant introduced  in  evidence  a 
deed  to  his  wife  from  R.  and  wife, 
and  a  deed  from  his  wife  to  him- 
himself,  all  of  which  conveyances 
were  duly  acknowledged  and  re- 
corded shortly  after  their  respect- 
ive dates.  Plaintiff  testified  that 
the  deed  to  R.  was  to  secure  a  loan 
of  $2,300,  which  he  paid,  and  then 
R.  and  wife  reconveyed  the  prem- 
ises to  plaintiff's  wife.  Defend- 
ant's counsel  requested  the  court 
to  charge  that  the  jury  were  not 
bound  to  believe  plaintiff's  state- 
ment that  the  deed  to  R.  was  a 
mortgage,  he  being  an  interested 


party  and  not  having  called  any- 
one to  corroborate  him.  Also, 
that  if  said  deed  and  the  one  from 
R.  to  plaintiff's  wife  were  intended 
to  pass  the  title  to  the  property 
to  her,  the  verdict  must  be  for 
defendant.  The  requests  were 
refused.  IMd,  error.  Dean  v. 
M.  E,  R  Co.  540 

7.  In  an  action  against  a  corporation 
upon  an  alleged  contract,  the  mak- 
ing of  the  contract  was  expressly 
admitted  by  the  answer  and  an 
affirmative  aefense  set  up.  On  the 
trial  the  admission  in  the  pleading 
was  not ,  alluded  to,  but  plaintiff 
gave  proof  of  the  execution  of  the 
contract  by  one  of  defendant's 
officers.  The  court  directed  a 
verdict  for  plaintiff.  Held,  that 
although  the  court  might  have 
been  in  error  in  holding  the  con- 
tract proved,  plaintiff  had  the 
ri^ht  to  avail  himself  of  the  ad- 
mission, to  sustain  the  ruling  on 
appeal,  even  if  it  was  not  taken 
into  consideration  by  the  court 
below.     Teal  v.  C.  E,  L.  Co.     654 

8.  It  seems  that  if  the  case  had  been 
submitted  to  the  jury  upon  the 
evidence,  and  they  had  rendered 
a  verdict  for  defendant,  plaintiff, 
liaving  acted  upon  the  theory  that 
the  contract  was  in  issue,  could 
not,  upon  appeal  or  motion  to  set 
aside  the  verdict,  have  relied  upon 
the  admission.  Id. 

WJwn  question  not  raised  on 

trial  may  not  be  presented  on  appeal. 
See  Varnum  v.  Hart.  101 

Question  as  to  non-joinder  of 

jxirties,  where  alleged  defect  appears  in 
complaint  and  is  not  raised  by  demur- 
rer,  is  waived  and  cannot  be  raised  on 
trial. 
See  Sullivan  -v.  N.  Y.  &  R.  C.  Co. 

348 
See  Criminal  Trial. 


TRUSTS   AND    TRUSTEES. 

1.  In  1887  plaintiff,  with  other  cor- 
porations engaged  in  the  manu- 
facturing of  carbon,  entered  into 
a  contract  with  11. ,  the  object  of 
which  was,  by  a  combination,  to- 
vest  in  11.,  as  a  common  trustee,. 
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the  management  ftnd  control  of 
the  business  of  munufacturing 
and  selling  their  products.  The 
several  companies  agreed  to  lease 
to  such  trustee  their  respective 
factories,  and  operate  them  under 
his  direction.  He  was  to  desig- 
nate the  kind  of  goods  to  be 
manufactured,  fix  the  prices  at 
which  and  the  persons  to  whom 
the^r  should  be  sold,  and,  after 
paying  expenses,  divide  the  net 
proceeds  and  profits  as  provided 
in  the  contract.  When  this  con- 
tract was  made,  plaintiff  had  an 
outstanding  contract  to  furnish 
carbons  to  the  B.  E.  L.  Co.  from 
time  to  time.  Plaintiff  assigned 
to  H.,  as  such  trustee,  all  existing 
contracts,  and  he  assumed  their 
performance.  Carbons  manufac- 
tured at  plaintiff's  factory  in 
April,  May  and  June,  1887,  were 
billed  in  the  name  of  H.,  and  de- 
livered under  said  contract  to  the 
B.  E.  L.  Co.  About  July,  1887, 
plaintiff  refused  to  continue  in  the 
combination,  and  an  action  was 
commenced  against  the  trustee 
and  the  contracting  corporations 
to  dissolve  the  same,  which  re- 
sulted in  the  appointment  of  de- 
fendant as  receiver  of  its  property. 
In  an  action  brought  by  plaintiff 
to  recover  for  said  carbons,  the  B. 
E.  L.  Co.  paid  the  amount  into 
court.  The  court  found  that  the 
contract  to  combine  was  made  for 
unlawful  purposes,  and  was 
illegal;  that  the  trust  was  then 
insolvent,  and  its  assets,  including 
the  claim  against  the  B.  E.  L.  Co., 
insufficient  to  pay  its  creditors. 
Held,  that,  as  between  the  plaintiff 
and  the  receiver,  the  latter  was 
entitled  to  the  fund;  that  plaintiff 
stood  in  the  position  of  a  party  to 
an  illegal  contract  claiming  a  fund, 
which,  if  the  contract  was  valid, 
belonged  to  the  trust  combination, 
and  to  sustain  the  action  would 
permit  it  to  escape  from  the  oper- 
ation of  the  rule  which  denies 
affirmative  relief  to  a  party  to  an 
illegal  contract.  P.  C.  Co.  v. 
McMilkn.  46 

2.  In  the  absence  of  creditors,  an 
administrator  is  a  mere  trustee  for 
the  next  of  kin,  charged  with  the 
sole  duty  to  collect,  convert  and 
distribute  the  estate.  Ledyard  v. 
Bull.  62 


8.  Where,  therefore,  the  whole  estate 
has  been  legally  and  justly  dis- 
tributed, there  is  no  trust  duty  to 
be  performed  and  no  need  of  a 
trustee.  Id. 

4.  The  will  of  E.  gave  her  residuary 
estate  to  her  executors  in  trust,  to 
receive  rents,  profits  and  income, 
and  after  paying  therefrom  certain 
specific  annuities,  among  them 
one  of  $500  to  I).,  her  adopted 
son,  for  his  support  during  mmor- 
ity,  and  $1,000  thereafter  during 
the  life  of  her  husband,  to  apply 
the  balance  to  the  use  of  her  hus- 
band during  his  life.  After  his 
death  to  pay  D.  $2,000  per  annum 
during  his  life.  D.  survived  the 
husband,  and  for  a  number  of 
years  after  the  death  of  the  latter 
the  annual  income  was  insufficient 
to  pay  the  said  annuit}'  in  full. 
Subsequently  it  exceeded  that 
amount.  Upon  a  settlement  of 
the  accounts  of  the  trustee,  held, 
that,  in  the  absence  of  any  lang- 
uage in  the  will  showing  a  differ- 
ent intent,  D.  was  entitled  to 
have  the  surplus  applied  in  the 
first  instance  to  the  satisfaction  of 
deficiencies  in  the  annuity  for  the 
years  it  was  not  paid  in  full.  In 
re  Cluiuncey.  T7 

5.  It  seems,  if  in  any  year,  after  full 
payment  of  deficiencies  for  the 
years  preceding,  there  remained  a 
surplus  of  income,  as  it  was  undis- 
posed of  by  the  will,  it  would  have 
been  competent  for  the  trustees  to 
have  paid  it  over  for  distribution 
among  the  next  of  kin.  Id. 

6.  The  provision  of  the  act  of  1888 
(Chap.  392,  Laws  of  1888),  declar- 
ing tliat  "All  debts  and  obliga- 
tions for  the  payment  of  money 
due  or  owing  to  persons  residing 
within  this  state  *  •  ♦  wher- 
ever said  securities  shall  be  held 
shall  be  deemed,  for  the  purpose 
of  taxation,  personal  property 
within  this  state,  and  shall  he 
assessed  as  such  to  the  owner  or 
owners,"  refers  to  debts  or  obliga- 
tions which  are  solely  due  and 
owing  to  residents  of  this  state;  it 
does  not  include  as  owners  persons 
who  are  trustees  only,  and  while 
under  the  old  law  if  a  trustee  re- 
siding here  has  possession  of  such 
securities  he  may  be  assessed  for 
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them  as  a  trustee  in  possession, 
even  if  there  be  other  trustees 
non-resident;  the  resident  trustee 
may  not  be  assessed  for  securities 
not  held  by  him  and  not  within 
this  state,  but  which  are  in  pos- 
session of  one  of  the  non-resident 
trustees.     People  ex  rel  v.  CoUrnan. 

187 

7.  Accordingly  held^  where  two  of 
three  co-trustees  resided  in  this 
state,  and  the  other  resided  in  an- 
other state,  the  beneficiaries  also 
being  non-residents,  that  an  as- 
sessment of  securities  in  the  hands 
of  the  non-resident  trustee  was 
void.  Id. 

8.  Where  a  testator,  in  creating  a 
trust  in  real  estate,  has  withheld 
from  the  trustees  a  power  of  sale 
and  organized  the  trust  for  a  fixed 
period,  it  amounts  to  a  direction 
that  the  land,  not  its  proceeds, 
shall  be  held  for  the  beneficiaries, 
and  a  sale  by  the  trustees  would 
be  in  contravention  of  the  trust, 
unless  an  emergency  has  arisen  in 
which  funds  are  required  to  save 
the  estate  from  threatened  loss,  to 
improve  it,  where  authority  to  im- 
prove is  given,  or  to  prevent  se- 
rious and  mcreasing  injury.  In  re 
Eoe.  609 

9.  Under  the  provisions  of  the  act  of 
1886  (Chap.  257,  Laws  of  1886), 
which  authorizes  a  sale  of  real  es- 
tate, held  in  trust,  whenever  it 
appears  "that  it  is  for  the  best  in- 
terest of  the  estate  so  to  do,  and  that 
it  is  necessary  and  for  the  bene- 
fit of  the  estate  to  raise  *  *  * 
funds  for  the  purpose  of  preserv- 
ing or  improving  such  estate," 
to  justify  an  order  of  sale  some 
necessity  must  be  shown  to  exist 
for  the  use  of  the  money  in  the 
preservation  or  improvement  of 
the  property  which  the  estate  is 
not  m  a  condition  to  supply,  and 
which  can  only  be  supplied  by 
borrowing  upon  a  mortgage  or 
selling  a  part  and  using  the  pro- 
ceeds. A  sale  may  not  be  ordered 
for  the  purpose  of  reinvestment 
and  with  a  view  only  to  increase 
tlie  income,  even  though  the  real 
estate  be  unproductive.  Id. 

10.  The  will  of  F.  created  a  trust  in 
her  executors  to  receive  the  rents 
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and  profits  of  the  trust  estate  and 
the  accumulations  therefrom,  and 
' '  after  payment  of  all  taxes  and  as- 
sessments and  of  so  much  money 
as  may  be  necessary  for  repairs, 
insurance  or  improvements,  or 
betterments  of  any  or  all "  of  the 
real  estate,  to  invest  the  balance 
as  prescribed.  An  application 
under  said  statute  for  leave  to 
sell  certain  of  the  real  estate  was 
based  solely  upon  the  ground  that 
the  sale  and  reinvestment  of  the 
proceeds  would  result  in  increas- 
ing the  trust  fund;  no  necessity 
for  the  sale  was  shown;  on  the 
contrary,  it  appeared  the  income 
after  all  the  disbursements  author- 
ized, was  ample  for  all  the  pur- 
poses of  the  trust.  Held,  that  an 
order  of  sale  was  erroneously 
granted;  that  the  improvements 
contemplated  were  not  of  the 
trust  fund,  but  of  the  real  estate, 
and  of  the  class  indicated  by  the 
other  elements  of  the  phrase  used. 

Id. 

UNDERTAKING. 

1.  In  an  action  to  recover  the  posses- 
sion of  personal  property,  when 
the  defendant  gives  an  undertak- 
ing for  the  return  of  the  property, 
admitting  therein  that  plaintiff 
has  taken  the  property  described 
in  his  affidavit  and  requisition 
from  defendant's  possession,  he 
is  estopped  from  denying  that 
he  had  possession  of  the  prop- 
erty, or  any  part  thereof,  at  the 
commencement  of  the  action,  or 
from  showing  that  it  was  different 
or  other  property;  he  is  concluded 
by  the  recitals  in  the  undertaking. 
Martin  v.  Gilbert.  298 

2.  The  effect  of  the  recital,  as  an 
estoppel,  is  not  taken  away  by  the 
fact  that  after  the  return  of  the 
property  to  the  defendant,  he 
serves  an  answer,  denying  that  he 
ever  had  possession  of  the  prop- 
erty mentioned  in  the  complamt  or 
aflldavit  accompanying  the  requi- 
sition; nor  is  its  effect  disturbed 
by  the  provision  of  the  Code  of 
Civil  Procedure  (§  1704),  giving 
defendant  a  right  to  a  return  of 
the  property  replevied,  on  giving 
a  bond,  although  it  be  not  the 
property  described  in  the  requisi- 
tion. Id. 

96 
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8.  It  seems,  where  the  property  re- 
plevied is  not  that  described,  it  is 
not  necessary  or  proper  to  recite 
in  the  bond  that  it  is.  Id. 

4.  In  proceedings  to  assess  damages 
upon  an  undertaking  given  oy 
plaintiff,  in  an  action  to  set  aside 
a  bond  and  mortgage,  in  accord- 
ance with  the  condition  of  an 
order  granting  a  temporary  in- 
duction to  restrain  a  foreclosure, 
it  appeared  that  there  remained, 
after  paying  the  costs  of  the  fore- 
closure, the  costs  of  the  action  and 
the  deficiency  upon  the  sale,  in 
accordance  with  the  terms  of  the 
undertaking,  a  margin  sufficient 
to  cover  the  damages  allowed 
upon  confirmation  of  the  referee's 
report.  The  sureties  bid  in  the 
property  on  the  foreclosure  sale 
and  sought  to  include  as  a  payment 
on  account  of  the  undertaking, 
the  amount  of  their  bid;  this  was 
disallowed.  Held,  no  error;  that 
the  purchase  of  the  premises  by 
the  sureties  to  protect  themselves 
did  not  affect  tne  question  of  the 
damages  assessable  against  them. 
Holc&mb  V.  nice,  598 

5.  On  an  appeal  in  an  action  for  the 
foreclosure  of  a  mortgage,  an  un- 
dertaking against  waste  and  for 
the  value  of  the  use  and  occupation 
of  the  mortgaged  premises  oper- 
ates as  a  stay  of  proceedings  with- 
out a  covenant  to  pay  a  deficiency, 
and  it  is  optional  with  the  appellant 
which  form  of  undertaking  he  will 
ffive.  (Code  Civ.  Pro.  §  1881.) 
Werner  v.  Tuck.  682 


VENDOR  AND  PURCHASER. 

1.  It  seems  that  on  a  purchase  of 
promissory  notes,  appearing  on 
their  face  to  be  valid  and  uncan- 
celled obligations,  but  which  in 
fact  have  been  paid,  or  the  indors- 
ers  upon  which  have  been  dis- 
charged to  the  knowledge  of  the 
vendor,  the  vendee,  in  case  he 
purchased  without  notice,  has  a 
cause  of  action  against  the  vendor, 
bas<*d  upon  an  implied  warranty 
that  the  notes  were  what  they  ap- 
peared to  be.     JfandeviUe  v.  Jiar- 

t07l,  10 


2.  Where,  however,  a  party  holding 
certain  notes,  with  other  indebted- 
ness against  the  maker,  and  hold- 
ing certain  claims  as  collateral 
security  therefor,  and  who  had 
made  various  collections  on  the 
collaterals,  suflScient  to  pay  the 
notes,  but  which  had  not  been 
employed  in  payment  of  any 
specific  items  of  indebtedness,  at 
the  instance  of  the  debtor,  and  on 
payment  of  the  balance  due  him, 
assigned  his  claims  and  transferred 
the  notes  with  the  collaterals  to 
another  creditor,  without  any  ex- 
press warranty  that  the  notes  were 
valid  outstanding  obligations,  held^ 
that  no  warranty  could  be  im- 
plied. Id. 

WAIVER. 

Question  as  to  non-joinder  of  parties 
where  alleged  defect  appears  in 
complaint  and  is  not  raised  by 
demurrer,  is  waived  and  cannot  tie 
raised  on  trial.  Sullivan  v.  iV'.  F. 
d  R  a  Co.  848 


Of  conditions  in  poUey  of  life 


insurance,  what  evidence  sufficient  to 
make  question  one  for  jury, 
SeeWipnan  v.  P.  M.  L,  Ins,  Go. 

274 

WARRANTY. 

1.  It  seems  that  on  a  purchase  of 
promissory  notes,  appearing  on 
their  face  to  be  valid  and  uncan> 
celled  obligations,  but  which  in 
fact  have  been  paid,  or  the  indors- 
ers  upon  which  have  been  dis- 
charged to  the  knowledge  of  the 
vendor,  the  vendee,  in  case  he 
purchased  without  notice,  has  a 
cause  of  action  a^inst  the  vendor, 
based  upon  an  implied  warranty 
that  the  notes  were  what  they  ap- 
peared to  be.  JfanderiUe  v.  .AVtc- 
tan  10 

2.  Where,  however,  a  part^  holding 
certain  notes,  with  other  indebted- 
ness against  the  maker,  and  hold- 
ing certain  claims  as  collateral 
security  therefor,  and  w^ho  had 
made  various  collections  on  the 
collaterals,  suflScient  to  pay  the 
notes,  but  which  had  not  been 
applied  in  payment  of  any  spe- 


INDEX. 


76a 


cific  items  of  indebtedness,  at  the 
instance  of  the  debtor,  and  on 
payment  of  the  balance  due  him, 
assigned  his  claims  and  transferred 
the  notes  with  the  collaterals  to 
another  creditor,  without  any 
express  warranty  that  the  notes 
were  valid  outstanding  obliga- 
tions, Jield,  that  no  warranty  could 
be  implied.  Id. 

WAY. 

See  Private  Wat. 


WIDOW. 
See  Dower. 

WILLS. 

1.  The  will  of  K.  gave  her  residuary 
estate  to  her  executors  in  trust,  to 
receive  rents,  profits  and  income, 
and  after  paying  therefrom  certain 
specific  annuities,  among  them  one 
of  $500  to  D. ,  her  adopted  son,  for 
his  support  during  minority,  and 
$1,000  thereafter  during  the  life 
of  her  husband,  to  apply  the  bal- 
ance to  the  use  of  her  husband 
during  his  life.  After  his  death 
to  pay  to  D.  $2,000  per  annum 
during  his  life.  D.  survived  the 
husband,  and  for  a  number  of 
years  after  the  death  of  the  latter 
the  annual  income  was  insufficient 
to  pay  the  said  annuity  in  full. 
Subsequently  it  exceeded  that 
amount.  Lpon  a  settlement  of 
the  accounts  of  the  trustee,  Tieldy 
that,  in  the  absence  of  any  lan- 
guage in  the  will  showing  a  differ- 
ent mtent,  D.  was  entitled  to  have 
the  surplus  applied  in  the  first 
instance  to  the  satisfaction  of  the 
deficiencies  in  the  annuity  for  the 
years  it  was  not  paid  in  full.  In  re 
Cfiauncqf,  77 

2.  It  seems,  if  in  anv  year,  after  full 
payment  of  deficiencies  for  the 
years  preceding,  there  remained 
a  surplus  of  income,  as  it  was  un- 
disposed of  by  the  will,  it  would 
have  been  competent  for  the 
trustees  to  have  paid  it  over  for 
distribution  among  the  next  of 
kin.  Id. 


8.  B. ,  by  his  will ,  gave  to  his  widow, 
in  lieu  of  dower,  one-third  of  his 
personality  absolutely,  and  the  net 
mcome  for  life  of  one-third  of  his. 
real  estate,  which  was  vested  in  a 
trustee  for  that  purpose.  About 
three  years  after  B.  died,  the  widow 
brought  an  action  in  which  she 
asked  that  she  mi^ht  be  permitted 
to  make  her  election,  renounce  the 
testamentary  provision  and  have 
her  dower  assi^ed,  on  the  ground 
that  she  was  ignorant  of  the  ex- 
tent of  her  husband's  estate  until 
the  executor  filed  his  accounts, 
and  was  induced  to  omit  to  take 
the  steps  necessary  to  claim  dower 
by  representations  of  the  executor 
made  in  the  presence  of  S.,  the 
principal  benificiary  under  the  will , 
and  by  S.  as  to  the  value  of  her 
dower  right.  Held,  that  plaintiff 
was  not  entitled  to  the  relief 
sought.    Akin  v.  Kellogg.         441 

4.  The  provision  of  the  statute  (1  R. 
S.  741,  §§  13, 14)  requiring  a  widow 
to  elect  within  one  year  between 
a  provision  made  for  her  in  her 
husband's  will  and  the  right  to  have 
her  dower  in  his  real  estate  admeas- 
ured, and  declaring  that  she  shall 
be  deemed  to  have  elected  to  take 
the  testamentary  provision,  unless, 
within  that  time  she  shall  enter 
upon  the  lands  to  be  assigned 
to  her  for  dower,  or  commence 
proceedings  for  the  assignment 
thereof,  has  the  force  of  a  statute 
of  limitations,  and  she  is  at  once, 
on  the  death  of  the  testator, 
charged  with  the  duty  of  inform- 
ing herself,  so  as  to  make  her 
election.  Id. 

6.  The  will  of  F.  created  a  trust 
in  her  executors  to  receive  the 
rents  and  profits  of  the  trust  estate 
and  the  accumulations  therefrom, 
and  ''after  payment  of  all  taxes 
and  assessments  and  of  so  much 
money  as  may  be  necessary  for 
repairs,  insurance  or  improve- 
ments or  betterments  of  any  or 
all"  of  the  real  estate,  to  invest 
the  balance  as  prescribed.     An  ap- 

f)lication  under  said  statute  for 
cave  to  sell  certain  of  the  real 
estate  was  based  solely  upon  the 
ground  that  the  sale  and  reinvest- 
ment of  the  proceeds  would  result 
in  increasing  the  trust  fund;  no 
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necessity  for  the  sale  was  shown; 
on  the  coDtrary,  it  appeared  the 
income  after  all  the  disbursements 
authorized,  was  ample  for  all 
the  purposes  of  the  trust.  Held, 
that  an  order  of  sale  was  errone- 
ously granted;  tliat  the  improve- 
ments contemplated  were  not 
of  the  trust  fund,  but  of  the  real 
estate,  and  of  the  class  indicated 
by  the  other  elements  of  the 
phrase  used.    In  re  Roe.  509 

^.  Where  the  probate  of  a  will  was 
contested  upon  the  ground  that 
the  instrument  was  fabricated 
after  the  death  of  the  testator  by 
O.,  one  of  the  witnesses  thereto, 
and  the  proof  on  the  part  of  the 
contestants  consisted  mainly  of 
acts  and  declarations  of  O.,  who 
had  died  prior  to  the  trial,  tending 
to  show  that  the  testator  died  in- 
testate, and  that  O.  fabricated  the 
instrument,  Jield,  it    was   compe- 


tent to  prove  declarations  of  O., 
during  the  life  of  the  testator,  to 
the  effect  that  he  had  made  a  will. 
In  re  Uesdra.  615 

7.  It  seems,  that  declarations  of  a 
deceased  subscribing  witness  to  a 
will  are  competent  to  impeach  its 
execution  so  far  as  his  signature 
thereto  is  concerned;  they  have  no 
other  effect  however  than  to  im- 
pair the  force  of  his  signature  as 
evidence  of  the  performance  of 
the  conditions  stated  in  the  attest- 
ing clause.  Id, 

8.  Where,  therefore,  evidence  is  given 
sufficient  to  sustain  a  finding  that 
the  signatures  to  a  will  are  gen- 
uine, the  surrogate  is  not  required 
to  refuse  probate  by  proof  of 
declarations  on  the  part  of  a  de- 
ceased subscribing  witness  to  the 
effect  that  he  fabricated  the  will. 

Id. 
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In  People  v.  PUU  (117  N.  Y.  165),  insert  at  bottom  of 
page  after  the  word  "  answer  "  the  following :  "  or  the  defend- 
ant's own  testimony,  it  appeared  that  he  was." 
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police  commissioners  may  not  act 
upon  their  own  knowledge,  the 
charges  must  be  tried  and  the 
guilt  established  on  evidence; 
but  in  inflicting  punishment,  they 
may  take  into  consideration  both 
the  evidence  and  theu:  knowledge 
of  the  officer.  Id. 


POSSESSION. 

1.  Actual  possession  of  real  estate  is 
sufficient  notice  to  all  the  world 
of  the  existence  of  any  right  which 
the  person  in  possession  is  able  to 
establish.    P?ielan  v.  Brady.    587 

2.  In  an  action  brought  to  foreclose 
a  mortgage  upon  certain  premises 
given  by  m.,  who  held  an  appar- 
ently perfect  record  title  to  the 
same,  it  appeared  that  before  the 
execution  of  the  mortgage,  M.  had 
conveyed  the  premises  to  B.  who 
was  in  possession,  and,  with  her 
husband  occupied  two  rooms  in  the 
buildings  on  the  premises;  he  also 
kept  a  liquor  store  in  a  part  thereof; 
the  other  rooms  she  leased  to 
various  tenants,  claiming  to  be 
owner,  and  she  collected  the  rents. 
Her  deed  was  not  recorded  imtil 
after  the  giving  of  the  mortgage. 
Held,  that  B.'s  actual  possession 
under  her  deed,  although  unre- 
corded, and  its  existence  unknown 
to  the  plaintiff,  was  sufficient 
notice  to  him  of  her  rights  to  de- 
feat any  claim  under  the  mortgage. 

Id. 

8.  Also,  lield,  that  the  fact  that  B. 
and  her  husband  occupied  the 
store  and  a  living  apartment  in 
the  building  prior  to  the  time  she 
went  in  possession  under  her  con- 
tract of  purchase  could  not  aid  the 
plaintiff.  Id. 

See  Adverse  Possession. 


POWERS. 

1.  The  provision  of  the  Revised 
Statutes  (1 R.  8.  737,  §  124),  declar- 
ing that  "every  instrument  exe- 
cuted by  the  grantee  of  a  power, 
conveying  an  estate,  or  creating  a 
charge  which  such  grantee  would 


have  no  other  right  to  convey  or 
create,  unless  by  virtue  of  his 
power,  shall  be  deemed  a  valid 
execution  of  the  power,  although 
such  power  be  not  recited  or  re- 
ferred to  therein,"  was  not  in- 
tended to  change  theu  existing 
rules;  and  whenever,  in  addition  to 
the  power,  the  grantee  has  an  inde- 
penaent  interest  in  the  property, 
whether  legal  or  equitable,  the 
rule  of  the  statute  does  not  apply, 
and  the  instrument  will  not  be 
deemed  an  execution  of  the  power, 
but  only  a  conveyance  of  the 
independent  interest.  M.  L.  I.  Co. 
V.  mipman.  324 

2.  The  will  of  S.  devised  his  real 
estate  to  his  wife  as  long  as  she 
should  remain  his  widow,  and  upon 
her  death  or  remarriage,  to  their 
children.  He  made  her  executrix, 
and  the  will  authorized  her  to 
make  advances  from  the  property, 
from  time  to  time,  in  her  discre- 
tion, to  the  children  "for  main- 
tenance and  support,"  and  em- 
powered her  to  mortgage,  lease  and 
dispose  of  such  property  for  the 
purpose  of  carrying  into  effect 
the  provisions  of  the  will.  The 
widow  married  and  subsequently 
executed  a  mortgage  on  said  real 
estate  In  her  Individual  name  to 
secure  a  loan.  The  mortgage  con- 
tained no  reference  to  the  char- 
acter of  the  mortgagor  as  execu- 
trix, or  to  the  power  to  mortgage 
contained  in  the  will.  This  mort- 
gage was  paid  from  the  proceeds 
of  a  loan  obtained  from  plaintiff 
upon  a  mortgage  of  the  same  prop- 
erty, executed  by  the  widow 
individually  and  as  executrix.  In 
an  action  to  foreclose  the  latter 
mortgage,  it  appeared  that  plaintiff 
had  knowledge  that  the  purpose 
of  the  mortgagor  was  to  pay  the 
prior  loan  with  the  money  bor- 
rowed; such  prior  loan  was  pro- 
cured for  the  benefit  of  the  widow's 
second  husband.  Held,  that  upon 
the  marriage  of  the  widow  the  fee 
of  the  real  estate  vested  in  the 
children,  subject  to  the  execution 
of  the  power  of  sale  and  to  the 
widow's  right  of  dower;  that  the 
interest  mortgaged  must  be  re- 
stricted to  the  individual  interest 
which  the  mortgagor  had  as  dow- 
eress;  that  although  her  dower 
right  while  unassigned  did   not 
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^   rie  -rovision  of  the  Code  of  Civil 
'^^•^ure  (§  1778),  declaring  that. 
u  in  action  against  a  corporation 
V  recover  damages  for  the  non- 
Ti&Tment  of  a  promissory  note,  or 
^f  Ser  evidence  of  debt  for  the  ab- 1 
AJute  payment  of  money  upon; 
jemand.  or  at  a  particular  time. ' 
•     •     *     unless    the    defendant 
serves  with  a  copy  of  his  answer 
or  demurrer,  a  copy  of  an  onier  of 
a  judge  directing  that  the  issues 
presented    by    the    pleadings   be 
FriSl,  the  plaintiff  may  take  judg- 1 


of  default  in 
as  the  expiration  of 
daja**  does  not  apply  to 
it  is  sought  to 
-2*^  A<i»poratk>n  as  indorserof 
X  iriBuwcrr  note;  it  is  to  be  oon- 
Hjt-l  sz^tly  to  actions  upon  in- 
fmnnsLis  which  admit  on  their 
2M—  m  existing  debt. payable  ab- 
•.iizteiT.    Sharer  v.  T.  P,  dt  P.  Co. 

48S 
ike  Appeal, 
Pleading. 
Trial. 


PRESUMPTIONS. 

1.  Where  one  bank  has  funds  on  de- 
posit with  another,  the  law  implies 
a  contract  between  them  that  the 
latter  shall  pay  the  amount  stand- 
ing to  the  credit  of  the  former, 
upon  and  according  to  its  drafts 
or  order,  and  a  failure  so  to  pay, 
is  a  breach  of  contract,  for  which 
the  debtor  bank  is  legally  liable. 
C.  N.  Bank  v.  /.  <fe  T.  N.  Bank. 

id5 

2.  In  an  action  to  recover  damages 
for  the  erection,  and  to  compel  the 
removal,  of  a  wharf  and  brid^re 
alleged  to  have  been  unlawfully 
erected  by  defendants  upon  lands 
of  plaintiffs,  adjoining  and  under 
the  waters  of  Setauket  bay,  in  the 
town  of  Brookhaven.  Long  Island, 
plaintiffs  claimed  title  to  the  land 
above  high- water  mark  as  descend- 
ants of  F.,  one  of  the  original  pro- 

f)rietors  of  the  town,  to  whom  a 
ot  including  the  upland  adjoining 
the  bay  was  allotted.  It  appeared 
that  the  structures  in  question  ex- 
tended above  high-water  mark  in 
front  of  the  F.  lot.  //^R  that  in  ti»e 
absence  of  any  evidence  of  a  ie&- 
ervation  by  the  town  of  land  abov^;.- 
high- water  mark,  the  presmnpOiO 
was  that  plaintiffs*  title  exteoii^i 
to  that  mark;  and  so  far  ss  Sk3i 
structures  extended  above  it.  1^7 
were  entitled  to  have  thna  re- 
moved.    Bof  V.  Sirotkg.  $I> 


3.  As  to  the  lands  under 
tiffs  clainM'd  title  under 
from  S.  to  B..  executed 
which  purported  to 
tain    pK'ce  of   sah 
bounds  of  which  as  given 
the  L'CK*  I A  7««.    It 
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plaintiffs  and  their  predecessors  in 
title,  so  far  back  as  the  memory  of 
living  witnesses  extended,  exer- 
cised acts  of  ownership  by  cutting 
thatch,  leasing  the  right  to  cut  to 
others,  and  in  one  instance  brought 
suit  against  an  alleged  trespasser. 
It  also  appeared  that,  prior  to 
1693,  the  town  had  conveyed  to  a 
private  person  the  land  under 
water  in  the  bay  up  to  the  line  of 
and  excepting  that  portion  in- 
cluded ui  the  deed  to  B.  Held, 
that  the  evidence  justified  the  pre- 
sumption of  a  grant  of  the  soil, 
and  so  made  out  a  privia  facie  title 
in  the  plaintiffs;  and  that,  there- 
fore, a  dismissal  of  the  complaint 
was  error.  Id. 

4.  The  possession  of  a  deed  by  the 

frantee  is  prima  facie  evidence  of 
elivery,  when  there  is  nothing  to 
impeach  the  bona  fides  of  his  pos- 
session.   Sirough  v.  Wilder.        530 

6.  After  the  writ  of  certiorari  was 
issued,  the  assessment-roll  having 
been  placed  in  the  hands  of  the 
proper  olBcer  for  collection,  the 
relators  paid  the  taxes  imposed 
upon  the  property,  leaving,  how- 
ever, with  the  officer  a  writing, 
stating  that  the  taxes  were  paid 
under  protest,  for  the  reason  that 
the  assessment  was  excessive  and 
that  for  the  correction  thereof, 
proceedings  were  then  pending. 
lltldy  that  in  the  absence  of  any 
evidence  as  to  the  circumstances 
under  which  the  payment  was 
made,  the  presumption  was,  that 
the  payment  was  involuntary,  and 
so,  did  not  estop  the  relators. 
People  ex  rel.  v.  Carter.  557 

6.  Possession  of  land  is  always  pre- 
sumed to  be  in  subordination  to 
the  true  title,  and  one  who  claims 
to  have  acquired  title  by  adverse 
possession  must  show  that  he  or  his 
predecessors  in  interest  held  the 
land  in  hostility  to  the  true  owner 
claiming  the  title  thereto.  Doltcrty 
V.  Matsell.  640 


PRINCIPAL  AND  AGENT. 

In  an  action  upon  certain  promissory 
notes  made  payable  to  defendant, 
a  domestic  corporation,  and  in- 
dorsed by  L.,  as  its  president,  it 


appeared  that  the  defendant  had 
its  main  office  in  the  city  of  New 
York,  and,  while  a  portion  of  its 
business  was  transacted  and  most 
of  its  purchases  and  sales  were 
made  in  other  states  and  countries, 
its  principal  business  operations 
were  carried  on  in  tliat  city,  and 
the  annual  meetings  of  its  directors 
were  there  held.  L,  was  its  presi- 
dent and  treasurer,  the  general 
manager  of  all  its  business  affairs 
in  said  city,  and  the  only  officer  in 
attendance  at  its  office  there;  he 
paid  the  current  accounts  of  the 
company,  indorsed  checks  made 
payable  to  its  order,  the  discount 
of  business  paper  and  the  use  of 
its  money  for  its  purposes,  and  the 
account  of  the  same  on  its  cash 
books  were  daily  and  permitted 
transactions.  Defendant  had  no 
cash  capital,  and  its  working  cap- 
ital was  borrowed  on  the  credit  of 
the  compaiiv;  this  was  done  prin- 
cipally by  L.,  and  mainly  by  the 
use  of  paper  indorsed  by  him  in 
its  name;  the  evidence  tended  to 
show  that  this  was  with  the 
knowledge  and  acquiescence  of 
the  directors.  Held,  that  the  evi- 
dence required  the  submission  of 
the  question  of  the  authority  of 
L.  to  bind  defendant  by  indorse- 
ments, to  the  jury;  and  that  a 
dismissal  of  the  complaint  on  trial 
was  error.    F,  N.  Bank  v,  N.  P.  Co. 

256 
See  Brokers. 
Factors. 


PRIVATE  WAY. 

• 

1.  H.,  plaintiff's  testator,  being  the 
owner  of  land  upon  which  was  a 
residence  built  for  and  used  as  a 
gentlemen's  country  seat,  obtained 
from  defendant,  by  purchase  and 
grant,  a  right  of  way  from  said 
land  to  a  public  highway  across 
the  farm  of  the  latter,  over  a  piece 
of  land  described.  The  premises 
of  H.  had  no  other  connection 
with  the  highway  than  the  way 
thus  granted.  The  land  described 
in  the  grant,  over  which  the  way 
was  granted,  was,  at  the  time, 
rocky  and  uneven,  not  adapted  to 
pui*pos(»s  of  cultivation,  or  for  a 
carriage-way,  until  prepared  for 
that  purpose,  H.  prepared  a 
road-bed,    constructed   thereon  a 
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"he  laxu^na^  of  the  gnnt  sboald 
be  reganieff.  and,  wbeo  that  is  nn- 
(>ertam  or  ambiguous,  the  drcmn- 
^taocea  surroaiidiiig  it,  and  the 
sitnatlon  of  the  parties,  with  a 
view  of  arriviiig  at  the  tme  intent 
of  the  parties.  Id. 


PRIVILEGED  COMMOaCA- 
TIONS. 

Upon  trial  of  a  criminal  actioii,  phj- 
sicians  who  have  been  sent  to  the 
jail  by  the  district  attonwy  to 
make  an  examinatian  c^  the'pris- 
000-  woe  permitted  to  tesdfy,  as 
witnesses  for  the  proeemtion,  to 
his  mental  oonditian,  under  the 
objeedon  that  either  the  relation 
of  patient  and  pfavBdaB  existed, 
or  f^se  the  priscfner  was  acoipelled 
"l<  burnish  evidenoe  f  p*"***  him- 
«etf  Bfid,  no  error;  no  evidence 
hitviii^  been  caDed  for  as  to  the 
prmmerf  statements  or  as  to 
ftTansBCtionfi  in  the  jaiL  People 
v.  Kemnder.  580 


PTOSH3IEVr. 

The  pTorianns  i  :be  Code  of 
{.limimi:  P-  ►•-ir^z*  ^  4»1,  492, 
m^.  nm  oit'i  3*16.  -xC.  508  and 
("KK)  a-  amende  br  chap.  489, 
1  jiw-  f'  1**^  dbaaisvis:  the  mode 
I  innu'.aii_  iH'-  r\vA\i\  penalty,  do 
Til  •  iiTic  thrtT  tMf\  nor  in  their 
-imm-  J  iirmw¥>  'dii  T:aHnt,  violate 
•  •^^  r*-i(  »  nt » .  nnstitution. 
"  1.  .  Of  yw/a.  569 
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QUESTIONS  OF  LAW  AND 
FACT. 


WJien  question   of   negligence 


one  of  fact. 

See  Wiil  v.  D.  D.,  E,  B.  d:  B.  B, 
R.  Co.  147 

See  Ouderkirk  v.  C.  N.  Bank.   263 


When  question    of   negligence 


one  of  law. 
See  Dobbins  v.  Brown.  188 

See  Larkin  v.  O'Neill.  221 

See  Danafier  v.  City  of  Brooklyn. 

241 

When  qiustion  as  to  authority 

of  officer  of  corporation  to  indorse  and 
transfer  notes  7nade  payable  to  it  one 
offact. 

See  F.  N.  Bank  v.  .V.  P.  Co.     250 

When  question  as  to  waiter  of 

conditions  on  policy  of  life  insuratia' 
one  of  fact  for  jury. 

See  Wyman  v.  P.  M.  I.  Ins.  Co.  274 

When  question  as  to  whether  a 

transaction  amounted  to  a  bailment 
or  sale  one  of  fact  for  jury. 

See  Crosby  v.  President,  etc.,  D.  & 
H.  C.  Co.  334 

When  the  evidence  in  proceed- 
ings against  an  officer  of  the  police 
force  cf  New  York  city,  charged  with 
*'  conduct  unbeco^ming  an  officer  "  fails 
to  sfuno  any  breacJi  of  discipline  or 
conduct  unbec/miing  an  officer,  the 
case  presents  a  question  of  laic  rtrieic- 
able  by  tfie  General  Term  on  certiorari, 
and  also  reviewable  here. 

See  People  ex  rel.  v.  French.       493 


RAILROAD  CORPORATIONS. 

1.  Under  the  provision  of  the  Gen- 
eral Railroad  Act  of  1850  (§  13, 
chap.  140,  Laws  of  1850),  which 
authorizes  a  corporation  organized 
under  it  to  obtain,  by  condemna- 
tion, such  lands  as  are  "required 
for  the  purposes  of  its  incorpora- 
tion," only  such  and  so  much  land 
may  be  condemned  as  tlie  proper 
execution  of  the  corporate  pur- 
poses shall  require  and  render 
necessary.    In  re  S.  B.  R.  R.  Co. 

141 

2.  Under  the  provision  of  the  Street 
Railroad  Act  of  1884  (§  3,  chap. 


252,  Laws  of  1884),  giving  to  a 
corporation  organized  under  it 
the  right  to  construct  its  road 
"through,  along  and  upon  any 
private  property  which  said  com- 
pany may  rec^uire  for  the  pur- 
pose," and  givmg  it  the  powers 
and  privileges  granted  to  corpora- 
tions organized  under  the  General 
Railroad  Act,  conceding  that  a 
street  railroad  corporation  has 
power  to  condemn  lands  of  a 
private  owner  in  some  cases  and 
for  some  purposes,  as  to  which 
quc^re,  the  purposes  are  those,  and 
those  only,  which  the  law  of. its 
organization  describes  and  defines, 
and  which  are  certified  to  in  its 
articles  of  association;  those  pur- 
poses arc  limited  to  the  construc- 
tion of  a  street  surface  railroad. 

Id. 

8.  Where,  therefore,  the  articles  of 
association  of  a  corporation  organ- 
ized under  the  Street  Railroad 
Act,  stated  its  purpose  to  be  to 
construct  and  operate  a  street  sur- 
face railroad  through  certain  speM- 
fied  avenues  in  the  village  of  E., 
and  the  corporation  subsequently 
filed  a  map  of  its  intended  route, 
which  was  not  along  the  specified 
streets,  but  was  locatea  upon 
private  property  outside  of  the 
streets  for  nearly  the  whole  dis- 
tance, Tuid,  the  corporation  had 
no  right  to  condemn  the  lands 
upon  which  the  proposed  route 
was  located,  as  they  were  not  re- 
quired for  the  purposes  of  its  in- 
corporation ;  that  while  a  right  to 
change  the  specified  route  might 
exist,  this  did  not  authorize  a 
change  which  involved  not  only  a 
contradiction  and  violation  of  the 
articles  of  association,  but  also  of 
the  character  and  quality  of  the 
corporation.  Id^ 

4.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
plaintiff's  evidence  was  to  this 
effect:  Plaintiff,  a  child  two yeiir» 
of  age,  lived  with  her  parents  on 
the  first  fioor  of  a  building  front- 
ing on  a  street  twenty-six  feet 
wide  from  curb  to  curb,  through 
which  defendant's  road  runs;  her 
father  carried  on  the  bakery  busi- 
ness on  the  same  floor.  Plaintiff 
was  with  her  father  in  the  store. 
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I,  S.  it  3.  R.  *.  CV>. 


i  A  nilTtiii  ct>rporation,  for  the 
sif  ^"7^  -^t  Its  passengers  as  well  as 
:*:>  fin:  I^'jes.  is  bound  to  use  suit- 
it  i«?  cirv  and  skill  in  furnishing 
3t.c  •mlv  adequate  engines  and 
cars,  bill  also  a  safe  and  proper 
track  and  road-bed.  The  track 
must  be  properly  laid,  the  road- 
b^  properly  constructed,  and 
reasonable  prudence  and  care  ex- 
ercised in  keeping  the  track  free 
from  obstructions,  animate  and  in- 
animate, and  if,  from  want  of 
proper  care,  such  obstructions  are 
permitted  to  be,  or  to  come  upon 
the  track,  and  a  train  is  thereby 
wrecked,  the  corporation  is  re- 
sponsible for  injuries  received  by 
any  person  thereon,  whether  pas- 
senger or  employe.  Donnegan  v. 
Erfuirdt.  468 

t.  In  an  miction  to  recover  damages 
for  injuries  received  by  plaint lif, 
who  was  a  brakeman  in  the  em- 
ploy of  defendant,  it  appeared 
that  the  injuries  were  caused  by  a 
collision  in  the  night-time  be- 
tween the  train  upon  which  plain- 
tiff w^as  employed  and  a  horse 
which  plaintiff  claimed  came  upon 
the  track  through  defendant's  neg- 
ligence in  permitting  the  fence 
along  its  road  to  become  out  of 
repair.  The  case  was  submitted 
to  the  jury,  with  instructions  that 
if  the  horse  came  upon  the  track 
through  a  fence  which  defendant 
was  bound  to  maintain  and  keep 
in  repair,  and  which  was  negli- 
gently permitted  to  be  out  of  re- 
pair, plaintiff  could  recover.  Ileld, 
no  error.  Id, 

Under     the    provisions    of    the 
Oeneral  Railroad  Act  (§  44,  chap. 


Z¥\  \jkw^  of  1S50>,  requiring  rail- 
PCMid  corporiih.-cBS  to  build  and 
keep  in  repair  itsccs  on  the  sides 
of  their  roads,  and  pioviding  that 
tbe^  "shall  be  liuHe  for  damages 
which  shall  be  dc<<ir  *  *  ♦  to 
any  cattle,  horses^  sheep  or  hogs 
thereon,"  an  absolute  SiXy  is  im- 
posed upon  said  occpmntions  to 
fence  their  tracks,  not  simply  to 
protect  the  lives  of  animals,' but 
also  to  protect  persons  upon  their 
trains,  and  for  violation  of  said 
statutory  duty,  causing  injury, 
such  a  corporation  is  liable.       id. 

8.  It  seems  that,  independent  of  the 
statute,  a  iury  may  find  that  it  is 
the  duty  of  a  railroad  company  to 
fence  its  track  to  guard  against 
such  dangers.  Id. 

9.  In  an  action  against  a  railroad 
corporation  to  recover  damages 
because  of  its  interfering  with 
plaintiff's  rights  in  a  street  adjoin- 
ing his  premises,  plaintiff  is  not 
entitled  to  a  recovery  for  perma- 
nent diminution  in  value  of  the 
premises;  but  only  damages  sus- 
tained prior  to  the  commencement 
of  the  action.  Ottenot  v.  N.  T., 
L.  &  W.  R.  Co.  603 


As  to  sufficiency  of  evidence  of 


2)lai?i tiff's  title  in  action  against  a 
railroad  corporation  to  recover  dam- 
ages for  alleged  vnlairful  constntction 
arid  opei*ation  of  "road  in  street  in 
front  of  plaintiff's  premises. 

See  ikan  v.  M.  E.  R.  Co.  540 


REAL  PROPERTY. 

1.  Oil  in  the  earth  belongs  to  the 
owner  of  the  land,  and  when  un- 
lawfully taken  therefrom  by  a 
wrong  doer  the  title  of  such  owner 
remains  perfect,  and  he  may  pur- 
sue and  reclaim  the  property 
wherever  he  may  find  it.  Hughes 
V.  r.  P.  Lines.  423 

2.  Actual  possession  of  real  estate  is 
suflicient  notice  to  all  the  world  of 
the  existence  of  any  right  which 

I     the  person    in  possession  is  able 
to  establish.  Phelan  v.  Brady.  587 

I  3.  Possession  of  land  is  always  pre- 
I  sumed  to  be  in  subordination  to 
>     the  true  title,  and  one  who  cliiims 
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to  have  acquired  title  by  adverse 
possession  must  show  that  he  or 
his  predecessors  in  interest  held 
the  land  in  hostility  to  the  true 
owner  claiming  the  title  thereto. 
Doherty  v.  Mastell.  646 


RECEIVER. 

1.  In  1887  plaintiff,  with  other  cor- 
porations engaged  in  the  manu- 
facturing of  carbon,  entered  into 
a  contract  with  H.,  the  object  of 
which  was,  by  a  combination, 
to  vest  in  H.,  as  a  common  trus- 
tee, the  management  and  control 
of  the  business  of  manufactur- 
ing and  selling  their  products. 
The  several  companies  agreed  to 
lease  to  such  trustee  their  respec- 
tive factories,  and  operate  them 
under  his  direction.  He  was  to 
designate  the  kind  of  goods  to  be 
manufactured,  fix  the  prices  at 
which  and  the  persons  to  whom 
thejr  should  be  sold,  and,  after 
paying  expenses,  divide  the  net 
proceeds  and  profits  as  provided 
m  the  contract.  When  this  con- 
tract was  made  plaintiff  had  an 
outstanding  contract  to  furnish 
carbons  to  the  B.  E.  L.  Co.  from 
time  to  time.  Plaintiff  assigned 
to  H.,  as  such  trustee,  all  existing 
contracts,  and  he  assumed  their 
performance.  Carbons  manufac- 
tured at  plaintiff's  factory  in 
April,  May  and  June,  1887,  were 
billed  in  the  name  of  H.,  and 
delivered  under  said  contract  to 
the  B.  E.  L.  Co.  About  July, 
1887,  plaintiff  refused  to  continue 
in  the  combination,  and  nn  action 
was  commenced  against  the  trus- 
tee and  the  contracting  corpora- 
tions to  dissolve  the  same,  which 
resulted  in  the  appointment  of 
defendant  as  receiver  of  its  prop- 
erty. In  an  action  brought  by 
plaintiff  to  recover  for  said  car- 
bons, the  B.  E.  L.  Co.  paid  the 
amount  into  court.  The  court 
found  that  the  contract  to  com- 
bine was  made  for  unlawful  pur- 
poses, and  was  illegal;  that  the 
trust  was  then  insolvent,  and  its 
assets  including  the  claim  against 
the  B.  E.  L.  Co.  insuflScient  to 
pay  its  creditors.  Held,  that,  as 
between  the  plaintiff  and  the  re- 
ceiver the  latter  was  entitled  to 
the  fund;  that  plaintiff  stood  in 
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the  position  of  a  party  to  an  ille- 
gal contract  claiming  a  fund, 
which,  if  the  contract  was  valid, 
belonged  to  the  trust  combination, 
and  to  sustain  the  action  would 
permit  it  to  escape  from  the  op- 
eration of  the  rule  which  denies 
affirmative  relief  to  a  party  to  an 
illegal  contract.  P.  C.  Co.  v.  Mc- 
MiUin.  46 

2.  As  to  whether,  if  the  B.  E.  L.  Co. 
had  not  paid  the  funds  into  court, 
plaintiff  could  have  enforced  a  re- 
covery against  it,  although  there 
was  no  adverse  claimant,  quart. 

Id. 

3.  A  receiver  of  an  insolvent  cor- 
poration unites  in  himself,  not  only 
the  rights  of  the  corporation,  but 
those  of  creditors;  he  may  in  the 
interest  of  creditors,  assert  a  claim 
which  he  mi^ht  be  unable  to  do  as 
a  representative  solely  of  the  cor- 
poration, and  he  majr  disaffirm 
dealings  of  the  corporation  in  fraud 
of  the  creditor's  rights.  Id. 

4.  Certain  creditors  of  a  corporation, 
whose  claims  against  it  were  valid 
and  past  due,  and  against  which 
there  was  no  defense,  knowing  the 
corporation  to  be  insolvent,  and 
for  the  purpose  of  obtaining  a 
preference  over  other  creditors, 
commenced  action  against  it,  the 
summons  being  served  upon  D., 
one  of  its  directors,  under  an 
arrangement  with  him  that  he 
would  not  disclose  the  service  to 
the  other  officers;  he  carried  out 
the  agreement  and  suffered  said 
creditors  to  obtain  judgment  by 
default.  The  corporation  had  no 
real  estate  and  its  personal  prop- 
erty was  levied  upon  and  sold 
under  execution  issued  on  said 
judgments.  In  an  action  brought 
by  a  receiver  of  the  corporation, 
appointed  supsequent  to  the  levy, 
to  have  the  judgments  declared 
void  and  set  aside,  held,  that  the 
arrangement  did  not  constitute  an 
assignment  or  transfer;  that  there 
was  no  violation  of  said  statute; 
and  that  the  action  was  not  main- 
tainable.     Varnum  v.  Hart.     101 

5.  Also  ?uld,  that  as  the  sheriff  had 
seized  upon  the  property  and  had 
it  in  his  possession  at  the  time  of 
the  appointment  of  the  receiver 
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LIT  Jf 

T-.'^'^ci^  1'  utt  iipp(«istiiient  of 
-p,^-;-,j^  X  713  art  applicable, 
•=^1  tif-^  tumMh  an  adequate 
-•-air-t'-  lite  jK»ver  (4  the  court 
J-  imint-c  br  ihai  awrtioD,  and  it 
n.ur*  jinKTrtJ  in  the  manner 
in^.T*-!!!  prcriJf^.  c«therwise  its 
iirOfiTh  wili  be  riad.  /rf. 


f  jTm^tn*  ilie  {vnirt  mar  appoint  a 
TfmvfrafwT  jniirnient,  and  pend- 
inir  an  aj »r««d,  iuihough  the  Judg- 
ment dtiii*'*  nlirf  to  the  plamtiiF; 
but  tkf  1  tii^  oMiteiuplates  that 
Airii  appiK^tkio  will  be  made 
upcai  tb<  wb^Jecase.  including  the 
udverse  jixiimient.  and  does  not 
permit  the  t>r\ier  to  be  made  in  an- 
ticipark«  of  the  judgment.       Id. 

§.  Arc«\iinfflyAr/<f.  where  after  trial 

ami  a  tkxnViou  adverse  to  plaintiff 

in  an  at'tiiHi  in  which  a  receiver 

/»  ¥^  -//  !»f^  had  been  appointed, 

but    befinv  judgment,   an    order 

ini$  irranted  (X)ntinuing  the    re- 

cviwi^ip  until  after  the  decision 

of  anyap{H*al  from  the  judgment, 

that  tht^  nx\»iver  had  no  authority 

ahor  the  entry  of  judgment  to 

brtniT  an  action  to  recover  a  claim, 

a  (virt  of  the  assets  in  his  hands  as 

nnviver;  and  where  the  facts  ap- 

IH^annl  in  the  complaint  in  such  an 

aiiion.  that  it  was  a  good  ground 

fiur  a  demurrer.  Id. 


UE(X)RI)ING  ACT. 

In  nil  net  ion  brought  to  foreclose  a 
mortgage  upon  certain  premises 
fflven  by  M.,  who  held  an  appar- 
ently i)*erftK*t  n»cord  title  to  the 
iiuiH\  It  appeared  that  before  the 


of  the  mortgage,  M.  con- 

rtxed  the  premises  to  B.  w-ho  was  in 
posseaofMi,  and,  with  her  husband, 
occupied  two  rooms  in  the  build- 
ings on  the  premises;  he  also  kept 
a  liquor  store  in  a  part  thereof; 
the  other  rooms  she  leased  to 
various  tenants,  claiming  to  be 
the  owner,  and  she  collected  the 
rents.  Her  deed  was  not  recorded 
J  until  after  the  giving  of  the  mort- 
gage. Held,  that  B.'s  actual  pos- 
session under  her  deed,  although 
unrecorded,  and  its  existence  un- 
known to  the  plaintiff,  was  suffi- 
cient notice  to  him  of  her  rights 
J  to  defeat  any  claim  under  the 
I     mortgage.    PJielan  v.  Brady,    587 

RECOVERY  OF  POSSESSION  OF 
PERSONAL  PROPERTY. 

1.  In  an  action  to  recover  the  posses- 
sion of  personal   property,  when 
the  defendant  gives  an  undertak- 
ing for  tlie  return  of  Uie  property 
admitting   therein    that    plaintiff 
has  taken  the  property  described 
in    his  affidavit    and    requisition 
from   defendant's    possession,   he 
is  estopped  from  denying  that  he 
had  possession  of  the  property, 
or  any  part  thereof,  at  the  com- 
mencement of  the  Jiction,  or  from 
showing  that  it  was  different  or 
other  property;   he   is  concluded 
by  the  recitals  in  the  undertaking. 
Martin  v.  Gitbert.  298 


2.  The  effect  of  the  recital,  as  an 
estoppel,  is  not  taken  away  by  tlie 
fact  that  after  the  return  of  the 
property  to  the  defendant,  he 
serves  an  answer,  denying  that  he 
ever  had  possession  of  the  property 
mentioned  in  the  complaint  or  affi- 
davit accompanying  the  requisi- 
tion; nor  is  its  effect  disturbed  bv 
the  provision  of  the  Code  of  Civil 
Procedure  (g  1704),  giving  defend- 
ant a  right  to  a  return  of  the  prop- 
erty replevied,  on  giving  a  bond, 
although  it  be  not  the  property 
described  in  the  requisition.      /rf. 

8.  It  seems,  where  the  property  re- 
plevied is  not  that  described,  it  is 
not  necessary  or  proper  to  recite 
in  the  bond  that  it  is.  Id, 

4.  In  such  an  action,  as  plaintiff's 
affidavit,  requisition  and  the  re- 
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turn  of  the  officer  are  made  by  the 
Code  of  Civil  Procedure  (§  1717) 
part  of  the  judgment-roll  and  a 
copy  of  them  is  required  to  be  fur- 
nished to  the  court  or  referee  on 
trial,  it  is  not  necessary  to  put 
them  formally  in  evidence  in  order 
that  the  court  may  consider  them. 

Id. 

REDEMPTION. 

1.  In  an  action  brought  bv  plaintiff, 
as  receiver  of  the  P.  ft.  S.  <fc  I. 
Co.,  the  complaint  alleged  in  sub- 
stance that  said  company  executed 
to  defendants'  firm,  chattel  mort- 
gages on  all  its  property,  consist- 
mg  of  buildings,  machinery,  tools, 
etc. ;  that  default  having  been 
made  in  payment,  defendants  took 
possession  of  the  property  and  sold 
it  at  auction,  they  bidding  it  in  for 
$1,000;,  that  none  of  the  property 
was  in  view  of  the  persons  attend.- 
ing  the  sale;  that  it  was  all  put  up 
in  a  lump  and  sold  together  at  the 
request  of  defendants,  although 
they  knew  it  could  be  sold  in  par- 
cels, and  greater  sums  realized  for 
it  if  so  sold;  that  none  of  the  com- 
pany's officers  were  present;  that 
since  the  sale  defendants  have 
claimed  to  own  the  property  and 
have  sold  $10,000  or  $15,000  of  it; 
that  at  the  time  of  the  sale  the  prop- 
erty was  worth  about  $60,000,  and 
the  company's  indebtedness  to  de- 
fendants did  not  exceed  $20,000. 
The  relief  asked  was  that  defend- 
ants be  required  to  account  for 
the  value  of  the  property,  and 
after  application  of  sufficient  to 
extinguish  the  debt  secured  that 
plaintiffs  have  judgment  for  the 
balance.  A  demurrer  to  the  com- 
plaint was  sustained  because  of 
the  omission  of  an  averment  of  a 
tender  to  defendants  of  the  amount 
conceded  to  be  due  and  unpaid  on 
the  mortgages,  or  an  joffer  to  pay 
that  amount  on  its  being  ascer- 
tained. H'id,  error;  that  the  sale 
to  defendants  was  voidable  and 
could  be  vacated  and  set  aside  as 
part  of  the  relief  in  this  action; 
that  the  amount  received  by 
defendants  on  the  sales  made  by 
them  was  applicable  and  nuist  be 
deemed  to  have  been  applied  upon 
the  mortgages,  and  the  property 
remaining  m  their  hands  to  be 
held  as  security  for  the  balance 


due;  that  a  tender  before  suit,  or 
an  offer  in  the  complaint  to  pay 
was  not  necessary  and  the  omission 
thereof  was  only  important  as 
bearing  upon  the  question  of  costs; 
that  the  facts  alleged  in  the  com- 
plaint were  sufficient  to  show  a 
right  of  redemption  in  plaintiff 
and  the  action  should  be  treated 
as  one  to  redeem  and  for  such  in- 
cidental relief  as  is  necessary  'o 
accomplish  the  redemption.  Cas-^ 
serly  v.  Witherbee.  622 

It  seems  that  in  such  an  action 
payment  of  the  amount  found  duo 
should  be  required  by  the  judg- 
ment, upon  and  as  a  condition  of 
redemption,  and  that  a  dismissal 
of  the  complaint  en  default  of 
payment  under  the  judgment 
would  operate  as  a   foreclosure. 

Id. 

REFERENCE. 

Where  upon  trial  before  a  referee, 
evidence  is  received  and  a  question 
of  fact  is  litigated,  without  any 
objection  that  the  fact  is  admitted 
and  the  evidence  is  inadmissible 
under  the  pleadings,  the  referee  is 
justified  in  refusing  to  find  in 
accordance  with  the  alleged  ad- 
missions, and  in  determining  the 
question  upon  the  evidence.  Man^ 
decille  v.  Ise^cton,  10 

Although  a  referee,  in  his  report, 
places  a  finding  of  fact  among  his 
conclusions  of  law,  this  does  not 
deprive  it  of  its  force.  In  re  Clark. 

427 

In  proceedines  under  the  provis- 
ions of  the  Code  of  Civil  Procedure 
(§  2606),  giving  the  surrogate  ju- 
risdiction upon  the  death  of  an 
executor  to  require  his  executor 
or  administrator  to  account  for 
and  deliver  over  the  trust  estate, 
the  referee  to  whom  the  matter 
was  referred  by  the  surrogate 
found  as  facts  that  a  large  amount 
of  money  belonging  to  the  estate 
was  received  by  C,  the  deceased 
executor,  beyond  the  sums  ac- 
knowledged in  the  account  pre- 
sented by  his  executrix,  specifying 
various  items,  including  one  or 
$lo,000,  received  by  C.  within 
three  months  of  his  death,  and 
"deposited  by  him  in  his  owu 
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t>Hvat<»  bank  account/'  and  that 
'•lh<»rc  was  no  ovWcncf  i«  the 
tlinpoftition  of  saui  ^«uts  "  by  him, 
xvitli  certain  siMvitUnl  exceptions. 
Also,  that  the  a^xxmnting  execu- 
trix altho\u^  in  }Hvv!^*ssiim  of  C  '5 
hank  ami  oluvk  Ivx^^  n  fu*Hi  t* 
nnxtmx^  th«  nv  As  cvwohisitvis  :.f 
Ux\\  !!><■»  ^vt*^r*v  fomiii  th^i  iherr 
Nmuc:  no  r\  uJoiux*  ol  iIh  iis^*  »sr- 
tton  of  ^Hui  tximis  Vy  i  "Ui-^ 
mv  ^mv>iu5«ihI  1o  hs>"i  c^mt  iLi 
iho    ^svv"**x>.t.>n    t\T    l.i>  •  x-  irrm. 

To    lux    j^vuhIj     ».*.'   '.- 

9.11,  h  h.v\k   suit.  '■!*:•    . 
K^  ont«>T>s:  S4r:*ii  '^    -:* 
«n.i  *v  I  Xtv.i:'*:''    *    *  " 
t  ^v  \r  :!tT  t?'^i —  -     •*♦ 
y.vi^:»U   h.  "!.   » ..* 
1  hi    ni  o>     -^   ^ 
Oi  :vwi''.     •»     .   • 

x-N'r      «.'•••  »!".' 

*T)     h    '*••■*"  •  " 

T  h       »  -*- 
nxxr     •    • 


a  statute  of  a  dis- 
puted daim  against  an  estate,  is 
^thin  the  disoetioD  of  the  coort 
l»i-'i  .w.  A2>i  b  nnt  reriewaJble  here. 
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■  r  tj,!fH4j(fts  ari^ng  umdir 
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RE^EEBIES. 

'•"  itT  in  error  has  been  made  in  the 
*  m  of  a  judgment,  by  which  its 
-*   pe  has   been    enlarged  or  its 
»-i:nunt    increased    beyond    that 
plainly  authorized   by  a  verdict, 
Offeree's  report  or  decision  of  the 
court,  the  judgment  is  not  void  or 
inoperative,   and    no  question    is 
presented  for  tlie  consideration  of 
the  court  on  appeal;  the  error  is 
an  irregularity  mere]  V,  which  must 
be  corrected,  if  at  all.  by  motion 
in  the  court  of  ori/yinal  jurisdic- 
tion, to  be  made  within  one  year 
after  notice  of  tiie  judgment  or 
filing  of  the  j  udgmen t-roll .    (Code 
Civ  Pro.  §§  724,  1283.)  C.  E,  Bank 
V.  Blye,  414 

REPLEVIN. 

See   Recovery   op   PoasEssiojr  op 
Personal  Property. 


•  *    »f\«v\\\ting  by  reference  to 

^.   -'^ix   '.iHr  damages  sustained 

.kfty  itt  ci>nstHiuence  of  an 

•.;mvu*.>«  i-witraing  him  fromex- 

^I't-^a^^   ''^^H*   legal    right,   it  is 

i>jvi    t\»  alK>w  as  part  of  the 

iHu^v*   the   expenses   incurred 

^nl   the  wfewnce.    Ilolcomb  v. 

*,  598 

w  alKuvance  of  costs,  upon  a 


RESCISSION. 


Where  a  contract  is  rescinded  while 
in  course  of  performance,  no  claim 
in  respect  of  performance,  or  of 
what  has  been  paid  or  received 
thereon  may  thereafter  be  made, 
unless  expressly  or  impliedly  re- 
served upon  the  rescission.  Mc- 
Creery  v.  Bay,  \ 


RIOTS. 

In  an  actioir,  under  the  act  of  1855 
(Chap.  428,  Laws  of  1855),  to  re- 
cover compensation  for  propertr 
destroyed  in  consequence  of  a  mob 
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or  riot,  it  appeared  that  an  action 
was  begun  in  the  County  Court 
for  the  same  cause  within  the 
three  months  limited  by  said  act, 
in  which  the  complaint  was  dis- 
missed for  want  of  jurisdiction  in 
that  court  to  entertain  actions 
brought  to  recover  a  sum  exceed- 
ing $1,000;  thereafter,  this  action 
was  commenced,  but  after  the 
lapse  of  the  statutory  period.  Held, 
that  the  action  was  not  maintain- 
able; that  as  it  was  brought  under 
special  law  and  was  maintainable 
solely  by  its  authority,  the  limita- 
tion was  so  incorporated  with  the 
remedy  given  as  to  make  it  an  in- 
tegral patt  of  it  and  was  a  condi- 
tion precedent  to  the  maintenance 
of  the  action  at  all;   and  that  the 

?rovisions  of  the  Code  of  Civil 
Procedure  (§  405)  providing  that 
when  an  action  is  commenced 
within  the  time  limited  and  is  ter- 
minated "in  any  other  manner 
than  by  voluntary  discontinuance, 
dismissal  for  neglect  to  proceed, 
or  a  final  judgment  on  the  merits, 
the  plaintiff  may  commence  a  new 
action  for  the  Same  cause  within 
one  year  after"  such  determination, 
did  not  apply.  (See  §  414.)  UiU 
v.  Suprs,  Mens.  Co.  344 


SALARY. 
Qf  county  treasurer  of  Erie 


w 

ho 


county,  hm  fixed. 
See  Suprs.  Erie  Co.  v.  JoTies.     889 


SALES. 

In  an  action  to  recover  damages  for 
the  alleged  conversion  of  a  quan- 
tity of  lumber,  which  had  been 
transferred  to  plaintiff  by  the  firm 
of  G.  &  E.  H.,  it  appeared  that 
said  firm,  having  contracted  to 
build  two  boats  for  defendant, 
ordered  lumber  of  it;"'  the  order 
specified  kinds  and  quantities,  but 
no  prices;  the  lumber  was  forth- 
with delivered,  accompanied  by  a 
bill,  in  which  the  firm  was  de- 
scribed as  debtors  to  defendant  for 
the  lumber,  and  the  quantity,  kind 
and  price  were  set  forth.  Defend- 
ant was  not  required  by  the  con- 
tract to  furnish  any  lumber,  nor 
were  the  contractors  required  to 
purchase  any  from  it.    It  did  not 


appear  there  were  any  negotiations 
between  the  parties  prior  to  the 
delivery  of  the  lumber  as  to  the 
terms  and  conditions  on  which 
the  lumber  was  to  be  furnished. 
Defendant  proved  that  it  kept  on 
hand  lumber  for  building  boats, 
including  pieces  specially  shaped, 
which  is  used  for  that  purpose, 
and  also  furnished  to  builders  hav- 
ing contracts  with  it,  but  only  to 
be  used  in  boats  built  for  it,  and 
that  the  value  of  the  lumber  so 
furnished  was  deducted  from  the 
price  of  the  boat  in  which  it  was 
used,  which  custom  was  known  to 
G.  &  E.  H.  At  the  close  of  the 
evidence  a  motion  by  defendant's 
counsel  for  a  nonsuit  was  granted. 
Heldy  error;  that  the  question 
whether  there  was  a  bailment  or  a 
sale  was  for  the  jury.  Crosby  v. 
Pres.,  etc.,  D.  cfe  6.  C.  Co.         334 


SERVICE  AND  PROOF  OP. 

Plaintiff  in  1836  joined  with  her  hus- 
band in  a  mortgage  upon  his  land. 
In  1838  they  were  both  made  par- 
ties to  a  suit  for  the  foreclosure  of 
the  mortgage.  No  copy  of  the  writ 
of  subpoena  was  serv^  upon  her; 
one  was  served  upon  the  husband, 
and  one  delivered  to  him  with  the 
request  to  hand  it  to  her;  she  was. 
at  the  time  under  age.  A  judg- 
ment of  foreclosure  and  sale  was. 
entered,  under  which  the  premises 
were  sold.  'The  husband  died  in 
1882.  In  an  action  to  recover 
dower,  Jveld,  that  under  the  rule 
and  practice  in  chancery  proceed- 
ings in  force  at  the  time  of  the 
foreclosure,  personal  service  of  the 
writ  upon  plaintiff  was  riot  neces- 
sary, but  service  on  the  husband 
was  a  good  service  on  both,  and 
this  was  so  although  she  was  at 
the  time  under  age;  and  that, 
therefore,  the  action  was  not 
maintainable.    Feitner  v.  Lewis. 

131 


SET-OPP. 

1.  In  an  action  to  foreclose  a  mort- 
gage held  by  plaintiffs,  as  assign- 
ees for  the  benefit  of  creditors 
of  the  mortgagees,  defendant 
M.,  who  had  purchased  the  prem- 
ises   subject    to   the   mortgage. 
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sought  to  set  off  a  claim  against 
plaintiffs'  assignors.  It  appeared 
that  at  the  time  of  the  assignment 
to  plaintiffs,  the  debt  secured  by 
the  mortgage  was  not  due;  that 
the  assignors  were  insolvent  and 
M.  endeavored  to  have  his  debt, 
which  was  due,  applied  by  them 
upon  the  mortgage  before  it  was 
assigned,  /^^^i,  that  he  was  equit- 
ably entitled  to  the  set-off;  that  it 
was  not  necessary  that  the  mort- 
gage debt  should  have  been  due. 
as  by  seeking  to  have  the  debt 
due  him  applied  thereon,  M.  had 
treated  it  as  due  and  so  waived 
any  defense  he  mi^ht  have  based 
upon  the  fact  that  it  was  not  due; 
that  he  had  a  right  so  to  do  and 
to  require  the  set-off.  Richards  v. 
LaTourette.  54 

2.  The  distinction  tetween  this  case 
and  one  where  the  debt  owing  by 
the  insolvent  to  the  party  desiring 
to  avail  himself  of  the  set-off  is  not 
due,  pointed  out.  Id. 

3.  A  certificate  of  deposit  issued  by 
the  assignors,  who  were  bankers, 
was  part  of  the  amount  M.  sought 
to  have  offset  against  the  mort- 
gage; this  had  never  been  pre- 
sented and  a  demand  made  for  its 
payment  at  the  banking-house  of 
the  assignors.  Held,  that  a  tech- 
nical demand  was  not  necessary 
in  a  case  like  this,  where  the  set- 
off is  claimed  not  as  a  matter  of 
law,  but  of  equity;  that  the  claim 
of  set-off  may  be  regarded  as  a 
demand,  and  should  liave  relation 
to  the  time  the  assignment  to 
plaintiffs  was  made,  so  far  as  to 
give  form  and  life  to  the  claim  that 
the  debt  of  the  insolvents  was  then 
due.  Id. 

4.  It  also  appeared  that  M.,  after 
the  assignment,  recovered  a  judg- 
ment against  the  assignors  for  the 
amount  of  his  debt,  whereon  an 
execution  was  returned  unsatis- 
fied. Held,  that  !M.  did  not  thereby 
lose  his  right  of  set-off.  Id. 


SHERIFF. 

A  constable  or  sheriff  in  executing  a 
certificate  of  a  judgment  of  con- 
viction issued  to  nim  as  prescribed 
by  the  Code  of  Criminal  Proced- 


ure (§§  721,  725)  is  engaged  in  a 
criminal  proceeding  within  the 
meaning  of  the  act,  **to  reduce 
the  number  of  town  officers  and 
town  and  county  expenses,"  etc. 
(Chap.  180,  Laws  of  1845,  as 
amended  by  chap.  455,  Laws  of 
1847),  and  the  fees  and  expenses 
of  the  officer  are  included  in  the 
provisions  of  said  act  (§  26,  as 
amendetl),  charging  the  expenses 
of  certain  criminal  proceedings 
imder  the  grade  of  felony  upon 
the  town  or  city  where  the  offense 
was  committed.  People  ex  rel  v. 
SuiYTs.  West.  Co.  126 


SPECIFIC  PERFORMANCE. 

1.  In  an  action  for  specific  perform- 
ance of  a  contract  for  the  sale  of 
land,  it  appetired  that  the  contract 
was  executed  by  defendants  F. 
and  R.,  in  whom  was  the  title. 
Their  wives  were  also  made  de- 
fendants. They  all  joined  in  the 
answer,  which  recites,  **  defend- 
ants further  admit  that  they  did 
promise  to  convey  the  said  prem- 
ises to  the  plaintiff,"  and  the  only 
issue  tendered  therein  or  litigat^ 
was  that  the  contract  in  suit  was 
induced  by  the  fraudulent  repre- 
sentations of  plaintiff.  There  was 
no  allegation  that  the  wives  were 
not  parties  to  the  contract,  or 
were  not  bound  thereby.  The 
issue  of  fraud  was  decided  against 
the  defendants,  and  the  judgment 
required  their  wives  to  join  with 
their  husbands  in  the  conveyance 
directed.  The  defendants  jointly 
excepted  to  the  findings  oi  facts 
and  law,  but  none  of  the  excep- 
tions were   directed  toward  said 

S revision  of  the  judgment.  The 
General  Term  reversed  that  part 
of  the  judgment  on  the  ground 
that  the  wives  were  not  parties  to 
the  contract.  Held,  that  as  there 
was  no  special  exception  pointing 
out  the  obiection,  the  reversal  by 
the  General  Term  was  error. 
tkhoonmaker  v.  Bonnie.  565 

2.  It  seems  that  liad  the  objection 
been  raised  on  the  trial,  and  pre- 
sented by  a  proper  exception,  it 
would  have  been  valid.  Id. 

3.  As  to  whether  the  court  has  power 
to  specifically  enforce  a  contract 
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by  a  married  woman  to  release  her 
dower  inteiest,  made  upon  a  con- 
sideration passing  to  her  husband, 
when  they  were  residents  of,  and 
the  contract  was  made  in  another 
state,  in  which  the  common-law 
disabilities  of  married  women  still 
exists  q^ucere.  Id. 


STATUTES. 

1.  Where  provisions  of  a  statute  are 
separate,  and  one  is  unconstitu- 
tional, while  the  others  are  valid, 
the  latter  will  be  sustained  and 
the  former  only  rejected.  Laxtton 
V.  Steele.  226 

2.  Statutes  changing  the  common 
law  are  to  be  stnctlv  construed, 
and  it  will  be  held  to  be  no  further 
abrogated  than  the  clear  import 
of  the  language  used  in  the  statutes 
absolutely  requires.  Dean  v.  M. 
E.  E.  Co.  540 


Chap.  813,  Lam  of  1874. 


8te  In  re  Boaenbaum,  24. 
1  R.  8.  388. 

Chap.  282,  Laws  of  1852. 

^  827,  chap.  410,  Laws  of  1882. 

See  Churcfi  of  St.  Monica  v.  Mayor, 

etc.,  91. 

1  B.  S.  608,  §  4. 

See  Vamum  v.  Hart,  101. 

§  12,  efuip.  40,  Laws  of  1848. 

See  Carr  v.  Risch^r,  117. 

Chap.  180,  LaiDS  of  1845. 

I  26,  cliap.  455,  Laws  of  1847. 

See  rwple  ex  rel.  v.  Suprs,  West.  Co. 

126. 

Chap.  892,  Ixim  of  1S8S. 

See  People  fir  rel,  v.  Coleman,  137. 
§  18,  chap.  140,  Lam  of  1850. 

§  8,  rhap.  252,  Laws  of  1884. 

Se4:  In  re  S.  B.  R.  R.  Co.,  141. 

^ §  30,  tit.  22,  cJmp.  583,  Loaos  of 

1888. 
See  Harrigan  v.  City  of  Brooklyn,  156. 

Tit.  8,  art.  4,  §  28,  eJiap.  130, 

Laws  of  1842. 

See  People  ex  rel.  v.  BeU,  175. 

CMp.  205,  Laws  of  1887. 

See  W.  L  B.  Co.  v.  Town  of  Attica, 
204. 

Chap.  907,  Laws  of  1869. 

Cha^.  283,  Lam  of  1871. 

See  Strough  v.  Suprs.  Jeff.  Co.  212. 
§  2,  chap.  817,  Laws  of  1883. 

C?iap.  141,  Laws  of  1886. 

See  Lawton  v.  Steele,  226. 


1  R.  S.  787,  §  124. 


See  M.  L.  Ins.  Co.  v.  Shipman,  821 

Chap.  486,  Laws  of  1877. 

Chap.  233,  Lam  of  1880. 

C/iap.  557,  Laws  of  1881. 

See  Suprs.  Erie  Co.  v.  Jo7ies,  839. 

Chap.  428,  Laics  of  1855. 

Se-e  Hill  v.  Suprs.  Bens.  Co.  844. 

Chap.  179,  Latrs  of  1830. 

iSi?^  Holtau  v.  Gerdau,  380. 

§  87,  (?;^p.  611,  Xair«  of  1875. 

^  Cochran  v.  Trw^c^^r*,  39i9. 

1  i?.  S.  741,  §§  13,  14. 

Se4i  Akin  v.  Kellogg,  441. 

g  1,  c///i/>.  341,  Laws  of  ISlfi. 

C/iap.  821,  Imws  of  1S7T. 

See  Baxter  v.  J5.  Z.  Ins.  Co.,  450. 

2  ^.  5.  137,  §  4. 

Sec  Bulger  v.  Born,  459. 

§  44,  cluip.  140,  Zaifjjo/1850. 

*Sp«  Donnegan  v.  Erhardt,  468. 

(7/i/?;).  257,  XaM;»  0/1886. 

/8e«  /»  re  Roe,  509. 

7Yf/6'  10,  §  10,  tiiU  18,  §§  4,  6,, 

36,  chap.  863,  Laics  of  1873. 

/Sfee  People  ex  rel.  v.  Wilson,  515. 

1  B.  8.  788,  §  137. 

See  Strough  v.  Wildet^  580. 

C'A/r;?.  637,  Laws  of  1887. 

/Sfe<f  Dean  v.  Jf.  jg^.  ^.  Co.,  540. 

CA«^.  269,  Laws  of  im). 

See  People  ex  rel.  v.  Carter,  557,  654. 

Chap.  489,  Z«.tM  0/ 1888. 

See  People  ex  rel.  v.  Durston,  569. 


STATUTE  OF  FRAUDS. 

1.  The  written  memoradum  of  a 
contract  required  by  the  Statute 
of  Frauds  must  contain,  within 
itself  or  by  reference  to  other 
writings,  all  the  essential  elements 
of  a  contract,  and  when  it  comes 
up  to  these  requirements,  neither 
party  will  be  permitted  to  show 
that  the  contract  was  other  or 
different  than  that  stated.  Bout- 
ledge  V.  Worthington  Co.  592 

2.  If,  however,  the  writing  is  in- 
sufficient, but  there  has  been  such 
a  performance  as  to  take  the  case 
out  of  the  operation  of  the  statute, 
oral  evidence  is  admissible  to  sup- 
ply omissions  and  to  establish 
what  were  the  contractual  rela- 
tions of  the  parties.  Id. 

3.  In  an  action  to  recover  for  certain 
publications  sold  by  plaintiff  to 
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^▼e  her  a  leffal  estate  in  the  land, 
It  was  a  legal  interest  and  consti- 
tuted property  capable  in  equity 
of  being  sold,  transferred  and 
mortgaged  by  her.  Id. 


PRACTICE. 

1.  A  respondent,  in  moving  to  dis- 
miss an  appeal  on  the  ground  that 
the  time  for  appealing  had  expired 
before  service  of  notice  of  appeal, 
stands  upon  a  strict  right  and 
must  show  a  strict  and  technical 
compliance  with  the  statute  on  his 
part  to  entitle  him  to  the  relief 
sought.     Good  V.  Baland,  153 

2.  Where  an  alleged  copy  of  judg- 
ment served  was  a  true  copy  ex- 
cept the  attestation  of  the  clerk, 
required  by  the  Code  of  Civil  Pro- 
cedure (§§  1236,  1237),  which  was 
omitted,  Iield,  that  the  paper 
served  was  not  a  complete  copy, 
and  the  service  did  not  initiate  the 
running  of  the  time  limited  by 
appealing.  Id, 

8.  Where,  on  motion  to  dismiss  an 
appeal  !n  a  case  in  which  an  inter- 
locutory judgment  had  been  en- 
tered on  a  demurrer,  and  so  to 
authorize  an  appeal,  the  certificate 
of  the  court  below  was  required 
(Code  Civ.  Pro.  §  190,  subd.  4), 
the  appellant  asked  for  leave  to 
apply  to  the  court  below  for  the 
requisite  certificate,  which  appli- 
cation was  denied,  h^ld,  that  this 
did  not  preclude  the  appellant 
from  thereafter  making  such  ap- 
plication without  leave,  and  on 
procuring  the  certificate  from 
again  appealing.  Id. 

4.  The  provision  of  the  Code  of  Civil 
Procedure  (§  1778),  declaring  that, 
in  an  action  against  a  corporation 
*'  to  recover  damages  for  the  non- 
payment of  a  promissory  note,  or 
other  evidence  of  debt  for  the  ab- 
solute payment  of  money  upon 
demand,  or  at  a  particular  time, 
*  *  *  unless  the  defendant 
serves  with  a  copy  of  his  answer 
or  demurrer,  a  copy  of  an  order  of 
a  judge  directing  that  the  issues 
presented  by  the  pleadings  be 
tried,  the  plaintiff  may  take  judg- 


ment, as  in  case  of  default  in 
pleading  at  the  expiration  of 
twenty  days*'  does  not  apply  to 
an  action  wherein  it  is  sought  to 
charge  a  corporation  as  indorserof 
a  promissory  note;  it  is  to  be  con- 
fined strictly  to  actions  upon  in- 
struments which  admit  on  Uieir 
face  an  existing  debt .  payable  ab- 
solutely.   Shorer  v.  71  P.  dbP.  Co, 

483 
See  Appeal, 

Pleading. 

Trial. 


PRESUMPTIONS. 

1.  Where  one  bank  has  funds  on  de- 
posit with  another,  the  law  implies 
a  contract  between  them  that  the 
latter  shall  pay  the  amount  stand- 
ing to  the  credit  of  the  former, 
upon  and  according  to  its  drafts 
or  order,  and  a  failure  so  to  pay, 
is  a  breaich  of  contract,  for  which 
the  debtor  bank  is  legally  liable. 
C.  N.  Bank  v.  /.  <fe  T.  N.  Bank, 

195 

2.  In  an  action  to  recover  damages 
for  the  erection,  and  to  compel  the 
removal,  of  a  wharf  and  bridge 
alleged  to  have  been  unlawfully 
erected  by  defendants  upon  lands 
of  plaintiffs,  adjoining  and  under 
the  waters  of  Setauket  bay,  in  the 
town  of  Brookhaven,  Long  Island, 
plaintiffs  claimed  title  to  the  land 
above  high-watermark  as  descend- 
ants of  F.,  one  of  the  original  pro- 

{)rietors  of  the  town,  to  whom  a 
ot  including  the  upland  adjoining^ 
the  bay  was  allotted.  It  appeared 
that  the  structures  in  question  ex- 
tended above  high-water  mark  in 
front  of  the  F.  lot.  Held,  that  in  the 
absence  of  any  evidence  of  a  res- 
ervation by  the  town  of  land  above 
high-water  mark,  the  presumption 
was  that  plaintiffs'  title  extende<l 
to  that  mark;  and  so  far  as  said 
structures  extended  above  it,  they 
were  entitled  to  have  them  re- 
moved.   Boe  V.  Strong.  816 

8.  As  to  the  lands  under  water  plain- 
tiffs claimed  title  under  a  deed 
from  S.  to  B.,  executed  in  1768, 
which  purported  to  convey  **  a  cer 
tain  piece  of  salt  thatch,"  the 
bounds  of  which  as  given  included 
the  locus  in  quo.    It  appeared  that 
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plaintiffs  and  tbeir  predecessors  in 
title,  so  far  back  as  the  memory  of 
living  witnesses  extended,  exer- 
cised acts  of  ownership  by  cutting 
thatch,  leasing  the  right  to  cut  to 
others,  and  in  one  instance  brought 
suit  against  an  alleged  trespasser. 
It  also  appeared  that,  prior  to 
1693,  the  town  had  conveyed  to  a 
private  person  the  land  under 
water  in  the  bay  up  to  the  line  of 
and  excepting  that  portion  in- 
cluded in  the  deed  to  B.  Held, 
that  the  evidence  justified  the  pre- 
sumption of  a  grant  of  the  soil, 
and  so  made  out  a  pHrna  facie  title 
in  the  plaintiffs;  and  that,  there- 
fore, a  dismissal  of  the  complaint 
was  error.  Id: 

4.  The  possession  of  a  deed  by  the 
Sfrantee  is  jprinui  facie  evidence  of 
delivery,  when  there  is  nothing  to 
impeach  the  bona  fides  of  his  pos- 
session.   Sirovgh  v.  Wilder.        530 

5.  After  the  writ  of  certiorari  was 
issued,  the  assessment-roll  having 
been  placed  in  the  hands  of  the 
proper  officer  for  collection,  the 
relators  paid  the  taxes  imposed 
upon  the  property,  leaving,  how- 
ever, with  the  officer  a  writing, 
stating  that  the  taxes  were  paid 
under  protest,  for  the  reason  that 
the  assessment  was  excessive  and 
that  for  the  correction  thereof, 
proceedings  were  then  pending. 
Ileld,  that  in  the  absence  of  any 
evidence  as  to  the  circumstances 
under  which  the  payment  was 
made,  the  presumption  was,  that 
the  payment  was  involuntary,  and 
80,  did  not  estop  the  relators. 
People  ex  rel.  v.  CarU.r.  557 

6.  Possession  of  land  is  always  pre- 
sumed to  be  in  subordination  to 
the  true  title,  and  one  who  claims 
to  have  acquired  title  by  adverse 
possession  must  show  that  he  or  his 
predecessors  in  interest  held  the 
land  in  hostility  to  the  true  owner 
claiming  the  title  thereto.  Dolicrty 
V.  MatscU.  646 


PRINCIPAL  AND  AGENT. 

In  an  action  upon  certain  promissory 
notes  made  payable  to  defendant, 
a  domestic  corporation,  and  in- 
dorsed by  L.,  as  its  president,  it 


appeared  that  the  defendant  had 
its  main  office  in  the  city  of  New 
York,  and,  while  a  portion  of  its 
business  was  transacted  and  most 
of  its  purchases  and  sales  were 
made  in  other  states  and  countries, 
its  principal  business  operations 
were  carried  on  in  that  city,  and 
the  annual  meetings  of  its  directors 
were  there  held.  L.  was  its  presi- 
dent and  treasurer,  the  general 
manager  of  all  its  business  affairs 
in  said  city,  and  the  only  officer  in 
attendance  at  its  office  there;  he 
paid  the  current  accounts  of  the 
company,  indorsed  checks  made 
payable  to  its  order,  the  discount 
of  business  paper  and  the  use  of 
its  money  for  its  purposes,  and  the 
account  of  the  same  on  its  cash 
books  were  daily  and  permitted 
transactions.  Defendant  had  no 
cash  capital,  and  its  working  cap- 
ital was  borrowed  on  the  credit  of 
the  company;  this  was  done  prin- 
cipally by  L. ,  and  mainly  by  the 
use  of  paper  indorsed  by  him  in 
its  name;  the  evidence  tended  to 
show  that  this  was  with  the 
knowledge  and  acquiescence  of 
the  directors.  Held,  that  the  evi- 
dence required  the  submission  of 
the  question  of  the  authority  of 
L.  to  bind  defendant  by  indorse- 
ments, to  the  jury;  and  that  a 
dismisstil  of  the  complaint  on  trial 
was  error.    F,  N.  Bank  v.  N.  P.  Co, 

256 
See  Brokers. 
Factokb. 


PRIVATE  WAT. 

■ 

1,  H.,  plaintiff's  testator,  being  the 
owner  of  land  upon  which  was  a 
residence  built  for  and  used  as  a 
gentlemen's  country  seat,  obtained 
from  defendant,  by  purchase  and 
grant,  a  right  of  way  from  said 
land  to  a  public  highway  across 
the  farm  of  the  latter,  over  a  piece 
of  land  described.  The  premises 
of  H.  had  no  other  connection 
with  the  highway  than  the  way 
thus  granted.  The  land  described 
in  the  grant,  over  which  the  way 
was  granted,  was,  at  the  time, 
rocky  and  uneven,  not  adapted  to 
purposes  of  cultivation,  or  for  a 
carriage-way,  until  prepared  for 
that  purpose,  H.  prepared  a 
road-bed,    constructed   thereon  a 
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Statutes  (1  R.  S.  S88,  §  4);  that 
plaintiff  being,  when  the  tax  was 
imposed,  unincorporated,  was  not 
a  ** religious  society"  within  the 
me^ining  of  the  acts  (Chap.  282, 
Laws  of  ia52,  and  §  827,  chap. 
410,  Law^s  of  1882)  with  reference 
to  exemptions  from  taxations  in 
the  city  of  New  York,  which  de- 
clare that  the  exemption  of  a 
school-house  or  other  seminary  of 
learning  shall  not  applv  unless  the 
building  is  "exclusively  the  prop- 
erty of  a  religious  society;"  that 
the  words  refer  to  a  society  that 
has  been  incorporated .  Ch  u  rch  of 
8t,  Monica  v.  Mayor,  etc.  91 

7.  Plaintiff  was  assignee  of  two 
leases,  executed  by  defendant,  of 
ferries  between  New  York  city 
and  Staten  Island;  it  also  owned  a 
railroad  which  it  operated  in  con- 
nection with  said  ferries.  The 
lessees  were  bound  simply  to  run 
their  boats  to  the  island,  they  being 
free  to  choose  their  port  of  arrival 
and  departure;  they  agreed  to  pay 
defendant  certain  percentages 
upon  the  gross  receipts  annually. 
One  of  the  leases  fixed  the  mini- 
mum rate  of  ferriage  at  five  cents 
per  person,  the  other  fixed  no 
minimum  rate.  Plaintiff  selected 
St.  George  as  the  port,  and  charges 
for  each  passenger  stopping  there 
ten  cents  and  the  same  price  for 
passengers  taking  the  railroad  to 
other  places,  of  which  it  allowed 
five  cents  for  feiriage.  The  city 
had  knowledge  of  this,  its  com- 
missioner of  accounts  having  inves- 
tigated plaintiff's  books  of  re- 
ceipts, ascertained  the  division 
made,  assented  to  the  basis  adopted 
and  thereafter  accepted  the  per- 
centages founded  upon  that  divis- 
ion. In  an  action  to  restrain  the 
city  from  declaring  the  leases  for- 
feited because  of  plaintiff's  refusal 
to  pay  the  percentage  upon  its, 
entire  gross  receipts,  held,  that' 
plaintiff  was  entitled  to  the  relief 
fiought;  that  the  fact  that  one  sum 
was  paid  for  passage  over  the  ferry 
and  railroad  did  not  make  the 
whole  ferry  receipts,  and  plaintiff 
was  not  bound  to  pay  the  city 
anything  on  account  of  its  railroad 
fares;  that  the  reduction  of  ferriage 
to  passengers  taking  the  railroad 
was  not  violative  of  the  leases; 
that  if  plaintiff  has  made  a  wit>ng 


discrimination  among  its  passen- 
gers, it  is  a  public  wrong,  and  not 
one  to  the  city  as  lessor:  and  that 
the  only  question  was  what  have 
been  in  truth  and  in  fact  the  actual 
ferry  receipts,  not  what  they  ought 
to  or  might  have  been.  IS.  I.  R. 
T.  R  R.  Co.  v.  Mayor,  etc.  96 

8,  The  relator,  a  member  of  the 
police  force  of  the  city  of  New 
York,  was  dismissed  therefrom 
upon  a  charge  of  "conduct  unbe- 
coming an  oflicer;"  the  specifica- 
tion was,  that  at  a  named  date 
and  place,  he  was  so  much  under 
the  influence  of  liquor  as  to  be 
unfit  for  duty.  It  appeared  that 
the  relator  hali  served  on  the  i)olice 
force  fifteen  years,  during  which 
time  his  record  had  been  m  every 
way  excellent  and  he  had  drank 
no  intoxicating  liquor.  On  the 
occasion  in  question  he  had  been 
on  duty  during  a  strike  of  street- 
car drivers,  w^ho  resisted  the  run- 
ning of  the  cars.  For  five  days 
he  was  continuously  employed  in 
guarding  the  cars  and  repelling 
attacks  upon  them.  On  the  mom> 
ing  of  the  fifth  day,  w^hich  was 
severely  cold,  he  w^as  ordered  out 
without  opportunity  to  get  his 
breakfast  and  detailed  to  guard 
moving  cars;  he  ro<ie  upon  the 
front  platforms  of  such  cars  until 
the  middle  of  the  afternoon,  when 
he  became  faint  and  ill.  Upon 
reporting  his  illness  to  the  ser- 
geant, the  latter  took  him  off  the 
cars  and  advised  him  to  report 
sick,  but  the  relator  persisted  in 
remaining  on  duty.  Later  he  took 
one  drink  of  brandy  and  pepper- 
mint to  relieve  his  illness  and  the 
surgeon  who  saw  him  at  eight 
o'clock  testified  that  his  breath 
smelled  slightly  of  liquor;  that  he 
could  walk  steadily,  and  talk  co- 
herently, his  speech  being  a  little 
thick;  that  in  his  opinion  he  had 
been  drinking,  but  was  not  then 
intoxicated.  The  relator  was  on 
these  facts  dismissed  from  the 
force.  Held  (Ruoer,  Ch.  J.  and 
Gray,  J.  dissenting),  that  the  dis- 
missal was  error;  that  the  evidence 
failed  to  show  any  breach  of  dis- 
cipline by  the  relator,  or  conduct 
unbecoming  an  oflScer;  and  that, 
therefore,  as  the  facts  admitted  of 
no  inference  of  guilt,  of  conscious 
breach  of  discipline  or  violation  of 
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rule,  the  case  presented  a  question 
of  law  reviewable  by  the  General 
Term  on  certiorari,  and  also  r^ 
viewable  here.  People  ex  rd,  v. 
Fi^ench,  493 

9.  The  relator,  a  member  of  the  po- 
lice force  of  the  city  of  New  York, 
was  dismissed  from  the  force  for 
intoxication.  It  appeared,  that  on 
October  fifteenth,  he  was  on  duty 
until  five  o'clock  in  the  afternoon, 
when  he  went  home,  and  after 
moving  his  furniture  to  another 
house,  again  went  on  duty,  and 
during  the  night  came  home,  set- 
tled his  house  and  went  to  bed. 
He  went  on  duty  at  eight  o'clock 
the  next  morning,  and  just  before 
that  hour,  not  having  had  any 
breakfast,  his  wife  procured  some 
brandy,  which,  as  she  alleged, 
fearing  he  would  be  sick,  she  in- 
sisted upon  his  drinking.  After 
doing  so,  he  went  upon  duty,  and 
while  at  his  post,  between  twelve 
and  one  o'clock,  his  wife,  still  fear- 
ing he  would  be  sick,  took  him 
more  brandy  which  he  drank. 
About  half  past  one,  he  went  to 
the  station-house,  fell  down  on  the 
floor  and  was  found  there  intoxi- 
cated. It  did  not  appear  that  he 
had  been  advised  by  any  phj^sician 
to  take  the  brandy  lorany  ailment, 
or  that  he  had  any  physical  ailment, 
except  he  testified  that  he  was 
sometimes  dizzy-headed.  It  ap- 
peared that  the  relator  had  been  on 
the  force  many  years  and  had 
alwavs  before  been  a  sober  and 
faithful  officer.  Ucld,  that  the 
evidence  was  sufficient  to  sustain 
the  charge  and  to  authorize  the 
inference  that  the  intoxication  was 
voluntary  and  blamable;  that  the 
fact  that  relator's  wife  advised  him 
to  drink  the  brandy  did  not  relieve 
him  from  responsibility;  and  that 
the  exercise  of  discretion  by  the 
commissioners,  as  to  the  extent  of 
the  punishment,  was  not  review- 
able here.     People  ex  rel.  v.  French. 

502 

10.  The  members  of  the  police  force 
of  the  city  of  New  York  have  a 
permanent  tenure  of  office  and  can- 
not be  dismissed  until  after  charges 
have  been  preferred,  examined, 
heard  and  Investigated,  as  pro- 
vided by  the  statutes  and  the  rules 


adopted  by  the  board  of  police 
commissioners.  Id, 

\\,  It  seems,  that  before  a  police 
officer  can  be  dismissed  from  the 
force  for  intoxication,  it  must  be 
shown  that  the  intoxication  waa 
of  such  a  character  as  made  it  an 
offense  against  the  rules;  t.  e.,  that 
it  was  conscious,  voluntary,  blam- 
able, and  in  some  way  due  to  the 

.  officer's  fault.  Id, 

12.  In  the  absence  of  any  proof  or 
explanation,  the  mere  fact  of 
intoxication  may  establish  tlie 
offense.  Id. 

13.  It  seems,  also,  that  in  determin- 
ing the  guilt  of  a  police  officer, 
the  police  commissioners  may  not 
act  upon  their  own  knowledge,  the 
charges  must  be  tried  and  the  guilt 
established  on  evidence;  but  in 
infiiicting  punishment,  they  may 
take  into  consideration  both  the 
evidence  and  their  knowledge  of 
the  officer.  Id. 


NEXT  OF  KIN. 

3ee  Legatees,  Next  of  Kin,  Heibo 
AND  Devisees. 


NON-RESIDENTS. 

1.  The  provision  of  the  act  of  188S 
(Chap.  892,  Laws  of  1883),  declar- 
ing that  '  'All  debts  and  obligations 
for  the  payment  of  money  due  or 
owing  to  persons  residing  within 
this  state  *  *  *  wherever  such 
securities  shall  be  held,  shall  be 
deemed,  for  the  purpose  of  taxa- 
tion, personal  property  within  this 
state,  and  shall  be  assessed  as  such 
to  the  owner  or  owners,"  refers  to 
debts  or  obligations  which  are 
solely  due  or  owing  to  the  resi- 
dents of  this  state;  it  does  not  in- 
clude as  owners  persons  who  are 
trustees  only,  and  while  under  the 
old  law  if  a  trustee  residing  here 
has  possession  of  such  securities 
he  may  be  assessed  for  them  as  a 
trustee  in  possession,  even  if  there 
be  other  trustees  non-residents,  the 
resident  trustee  may  not  be  as- 
sessed for  securities  not  held  by 
him  and  not  within  this  state,  but 
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which  are  in  the  possession  of  one 
of  the  non-resident  trustees.  Peo- 
ple ex  7'el.  V.  Coleman,  137 

2.  Accordingly,  7idd,  where  two  of 
three  co-trustees  resided  in  this 
state,  and  the  other  resided  in  an- 
other state,  the  beneficiaries  also 
being  non-residents,  that  an  as- 
sessment of  securities  in  the  hands 
of  the  non-resident  trustee  was 
void.  Id. 

NOTICE. 

1.  Actual  possession  of  real  estate  is 
sufficient  notice  to  all  the  world  of 
the  existence  of  any  right  which 
the  person  in  possession  is  able  to 
establish.     Phelan  v.  Brady.    587 

2.  In  an  action  brought  to  foreclose 
a  mortgage  upon  certain  premises 
given  by  M.,  who  held  an  appar- 
ently perfect  record  title  to  the 
same,  it  appeared  that  before  the 
execution  of  the  mortgage,  M.  had 
conveyed  the  premises  to  B.,  who 
was  io  possession,  and,  with  her 
husband  occupied  two  rooms 
in  the  buildiiigs  on  the  prem- 
ises; he  also  kept  a  liquor  store 
in  a  part  thereof;  the  other 
rooms  she  leased  to  various 
tenants,  claiming  to  be  the  owner, 
and  she  collected  the  rents.  Her 
deed  was  not  recorded  until  after 
the  giving  of  the  mortgage.  Held, 
that  B.'s  actual  possession  under 
her  deed,  although  unrecorded, 
and  its  existence  unknown  to 
plaintiff,  was  sufficient  notice  to 
him  of  her  rights  to  defeat  any 
claim  under  the  mortgage.        Id, 


NUISANCE. 

1.  The  state  legislature  has  power 
to  declare  places  or  property  used 
to  the  detriment  of  public  inter- 
ests or  the  injury  of  the  health, 
morals  or  welfare  of  the  commu- 
nity, public  nuisances,  although 
not  such  at  common  law.  Laict^yn 
V.  Steek.  226 

2.  It  seems,  however,  that  this  power 
may  not  be  used  as  a  cover  for 
withdrawing  property  from  the 
protection  of  the  law,  or  arbitra- 
rily, where  no  public  right  or  in- 


terest is  involved  in  declaring 
property  a  nuisance  for  the  pur- 
pose of  devoting  it  to  destruction, 
and  if  the  court  can  judicially  see 
that  the  statute  is  a  mere  evasion 
or  was  framed  for  the  purpose  of 
individual  oppression,  it  may  be 
set  aside  as  unconstitutional.     Id, 

3.  The  legislature  has  power  to  reg- 
ulate and  control  the  right  of  fish- 
ing in  the  public  waters  of  the 
state,  and  in  the  exercise  of  this 
power  may  prohibit  the  taking  of 
fish  with  nets  in  specified  waters, 
and  by  its  declaration,  make  the 
setting  of  nets  for  that  purpose  a 
public  nuisance.  Id. 

4.  Where  a  public  nuisance  consists 
in  the  location  or  use  of  tangible 
personal  property,  so  as  to  inter- 
fere with  or  obstruct  a  public 
right  or  regulation,  the  legis- 
lature may  authorize  its  summary 
abatement  by  executive  agencies 
without  resorting  to  judicial  pro- 
ceedings; and  any  injury  to  or 
destruction  of  the  property  neces- 
sarily incident  to  the  exercise  of 
the  summary  jurisdiction,  inter- 
feres with  no  legal  right  of  the 
owner,  and  is  not  violative  of  the 
constitutional  prohibition  against 
depriving  the  owner  of  his  prop- 
erty without  due  process  of  law. 

Id, 

5.  The  legislature,  however,  may 
not  decree  the  destruction  or  for- 
feiture of  property  used  so  as  to 
constitute  a  nuisance,  and  appoint 
officers  to  execute  its  mandate  as 
a  punishment  of  the  wrong  or 
even  to  prevent  a  future  illegal  use 
of  the  prperty,  it  not  being  a 
nuisance  per  sel  Id. 

6.  It  seems  a  public  nuisance  may 
only  be  abated  by  an  individual 
where  it  obstructs  his  private 
rights,  or  interferes  at  the  time 
with  his  enjoyment  of  a  right 
common  to  many,  and  he  thereby 
sustains  a  special  injury.  Id, 

7.  Accordingly,  Jield,  that  the  provi- 
sion of  the  act  of  1883  (§  2,  Laws 
of  1883,  chap.  317),  declaring 
"any  net  found  *  *  *  in  or 
upon  any  of  the  waters  of  this 
state,  or  upon  the  shores  or  islands 
in  any  waters  in  this  state,  in  vio- 
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lation  of  any  existing  or  hereafter 
enacted  statutes  or  laws  for  the 
protection  of  fish,"  to  be  a  nuis- 
ance, authorizing  its  summary 
abatement  and  destruction  by 
any  person,  and  making  it  tlie 
duty  of  every  fish  protector  and 
constable  '  *  to  seize  and  remove 
and  forthwith  destroy  the  same," 
80  far  as  it  authorizes  the  destruc- 
tion, by  a  fish  protector  or  con- 
stable, of  nets  found  in  actual  use 
in  the  waters  of  the  state,  was 
•constitutional;  and  that  its  consti- 
tutionality was  not  affected  by  the 
authorization  also  given  to  private 
individuals  and  ofiicers  to  destroy 
nets  on  land.  Id. 


OFFICE  AND  OFFICER. 

Inspectors  of  election  are  simply 
ministerial  officers,  and  a  boarcl  of 
inspectors  has  no  discretionary 
power  to  reject  the  vote  of  a  per- 
son who,  upon  being  challenged 
and  upon  application  of  the 
statutory  tests,  has  shown  himself 
qualified  to  vote.  When  this  is 
done  the  offered  vote  in  legal  con- 
templation is  finally  received,  and 
must  be  deposited.  People  ex  rel. 
V.  BeU.  75 

PARTIES. 

Question  as  to  non-joinder  of  parties 
where  alleged  defect  appears  in 
complaint  and  is  not  raised  by 
demurrer,  is  waivetl  and  cannot 
be  raised  on  trial.     Sullican  v.  K. 

r.  &  li.  a  Co.  848 


W?ien  action  properly  bi'&ught 


for  benefit  of  a  toitn  by  its  supervisor 
in  his  name  as  sttch  officer. 

See  Strough  v.  Suprs.  Jeff.  Co.  212 


PARTNERSHIP. 

1.  It  seems  an  insolvent  firm  may  not 
apply  the  firm  assets  in  payment 
of  the  individual  debts  of  the 
partners,  nor  can  the  equit v  of  the 
firm  creditors  be  defeated  bv  a 
transfer  by  one  of  the  two  c()i)art- 
ners,  of  nis  interest  therein,  to 
the  other;  they  still,  as  to  firm 
creditors  remain  firm  assets. 
iulger  v.  Bom,  459 


2.  It  sefTiis,  also,  where  an  individual 
creditor  of  one  of  the  members  of 
a  firm  knowingly  takes  a  transfer 
of  firm  property  in  payment  of 
his  individual  debt,  his  act  is  not 
merely  a  violation  of  an  equitable 
right  of  a  firm  creditor,  but  it 
constitutes  a  fraud.  Id. 

3.  A  firm,  although  insolvent,  has  a 
right,  however,  to  make  prefer- 
ences among  its  creditors,  and  one 
partner  may  transfer  the  partner- 
ship effects  directly  to  a  firm 
creditor  in  payment  of  his  debt 
without  the  knowledge  or  congent 
of  his  copartner.  Id, 

4.  Where  S.  one  of  two  copartners  in 
a  firm  which  to  their  knowledge 
was  insolvent,  as  were  also  the 
individual  members,  assigned  and 
transferred  his  interest  in  the 
partnership  assets  to  B.  his  co- 
partner, subject  to  the  firm's 
debts,  with  the  knowledge  that 
the  latter  intended  to  transfer 
them  to  a  firm  and  individual 
creditor,  which  transfer  was  made 
in  payment  of  all  the  creditor's 
claims,  and  where  in  an  action  of 
replevin  againstfi  sheriff,  who  had 
levied  upon  the  property  under  an 
execution  in  favor  of  a  irm  judg^ 
ment  creditor,  the  evidence  as  to 
value  of  the  property  transferred 
was  conflicting,  there  being  evi- 
dence tending  to  show,  and  from 
which  the  jury  would  have  been 
authorized  to  find,  that  such  value 
was  not  more  than  the  claim  of 
the  transferee  against  the  firm, 
and,  that  the  object  of  S.  in 
transferring  his  interest,  was  that 
the  property  should  be  used  to 
pay  the  firm  debt,  held,  the  fact 
that  the  individual  debts  were 
named  as  part  of  the  considera- 
tion, was  not  conclusive  evidence 
of  fraud;  that  the  question  of 
fraud  in  the  transfer  was  one  of 
fact  for  the  jury;  and  that,  there- 
fore, a  direction  of  a  verdict  for 
defendant  w^as  error.  Id. 


PAYMENT  INTO  COURT. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  in  reference  to 
tender  (§  731)  and  payment  into 
court  of  the  money  tendered,  in 
case  of  refusal  to  accept  (§  732) 
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when  the  money  is  so  brought 
into  court,  it  belongs  to  plaintiff, 
and  his  title  thereto  cannot  be 
disputed,  whatever  may  be  the 
result  of  the  action.  Taylor  v. 
B.  E.  R,  R.  Co.  561 

8.  The  plaintiff,  in  proceeding  after 
a  tender  and  deposit,  simply  runs 
the  risk  of  paying  defendant's 
costs,  if  the  recovery  falls  short 
of  the  amount  tendered,  while 
the  defendant  takes  the  risk  of 
losing  the  amount  tendered,  in 
the  event  of  his  succeeding  in  the 
action.  Id. 

PENSIONS. 

1.  Under  the  provision  of  the  Code 
of  Civil  Procedure  (§  1393)  ex- 
empting pensions  granted  by  the 
United  States  or  a  state  for  mili- 
tary or  naval  services  from  levy 
ana  sale  on  execution,  where  the 
receipts  from  a  pension  can  be 
directly  traced  to  the  purchase 
of  property  necessary  or  conven- 
ient for  the  support  and  mainte- 
nance of  the  pensioner  and  his 
family,  such  property  is  exempt. 
T.  C.  N.  Bank  v.  Ca^-ptnter.    550 

2.  Where,  therefor',  a  pensioner 
who  had  a  wife  and  family  pur- 
chased a  house  and  lot  for  a  home, 
paying  a  portion  of  the  purchase- 
price  out  of  the  proceeds  of  a 
pension  certificate,  and  giving  a 
mortgage  on  the  premises  to 
secure  the  balance,  lield,  that  the 
premises  were  exempt  from  levy 
and  sale  on  execution.  Id. 

8.  R  aeema  that  where  pension 
moneys  have  been  embarked  in 
business  and  mingled  with  other 
funds  so  as  to  be  incapable  of 
identification  or  separation,  the 
pensioner  loses  the  benefit  of  the 
exemption.  Id. 


PHYSICIANS  AND  SURGEONS. 

Upon  trial  of  a  criminal  action, 
physicians  who  had  been  sent  to 
the  jail  by  the  district  attorney  to 
make  an  examination  of  the  pris- 
oner were  permitted  to  testify,  as 
witnesses  for  the  prosecution,  to 
his  mental  condition,  under  the  ob- 
jection that  either  the  relation  of 


patient  and  physician  existed,  or 
else  the  prisoner  was  compelled  to 
furnish  evidence  against  himself. 
Ueldy  no  error;  no  evidence  having 
been  called  for  as  to  the  prisoner's 
statements  or  as  to  transactions  in 
the  jail.     People  v.  KemmUr.    5^0 


PLEADING. 

1.  Plaintiff's  complaint  alleged,  in 
substance,  the  making  and  de- 
livery by  it  to  W.  &  Co.  of  certain 
drafts,  which  were  set  forth, 
drawn  upon  defendant,  with  whom 
it  had  sufficient  funds  on  deposit 
to  pay  the  drafts,  and  made  pay- 
I  able  to  the  order  of  W.  &  Co.,  the 
'  indorsement  of  the  drafts  by  the 
payees,  a  presentation  and  demand 
for  payment,  defendant's  refusal 
to  pay  and  protest  for  non-pay- 
ment, and  that,  by  reason  of  the 
non-payment,  plaintiff  was  com- 
pelled to  pay  the  amount  of  the 
drafts  and  take  them  up.  The 
answer  set  up  simply  payment. 
Hddy  that  while  the  complaint 
was  technically  open  to  criticism, 
yet  it  contained  a  plain  statement 
of  the  facts  from  which,  as  a  legal 
conclusion,  plaintiff  had  a  right  to 
recover  for  a  breach  of  defendant's 
implied  contract  to  pay  out  plain- 
tiff's funds,  and  as  defendant 
could  in  nowise  have  been  misled 
a  recovery  for  that  cause  of  action 
was  proper.  C.  -Y.  Bajik,  v.  /. 
&  T.  N.  Bank.  195 

2.  It  neems,  the  averment  that  plain- 
tiff repaid  the  money  received  for 
the  drafts  and  took  them  up,  was 
immaterial  to  establish  a  cause  of 
action;  the  repayment  simply  es- 
tablished the  amount  of  damages. 

Jd. 

3.  It  appeared  that  W.  &  Co.  pur- 
chased from  plaintiffs  the  drafts, 
which,  after  indorsing,  they  de- 
livered to  their  bookkeeper  to  be 
forwarded  to  certain  of  their 
creditors.  The  bookkeeper  erased 
the  indorsements,  forged  others 
and  used  the  drafts  for  his  own 
purposes;  they  were  finally  pre- 
sented by  another  bank  to  and 
paid  by  defendant.  After  the 
forgeries  were  discovered,  and 
upon  the  return  of  the  drafts  to 
plaintiff,  W.  &  Co.  demanded  and 
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obtained  them,  and  on  presenta- 
tion defendant  refused  payment 
on  the  ground  that  they  had  been 
paid.  Plaintiff  repaid  to  W.  & 
Co.  the  amount  paid  for  them. 
Defendant  offered  to  prove  that 
before  plaintiff  paid  back  to  W.  & 
Co.  the  amount  of  the  dishonored 
drafts,  that  firm  had  settled  with 
their  bookkeeper,  and  for  his  in- 
debtedness to  them,  including  the 
appropriation  of  tJie  drafts,  hud 
received  certain  property.  This 
was  objected  to  and  excluded. 
Held,  no  error;  that  this  evidence 
was  not  admissible  under  the 
pleadings;  also,  if  an  answer  nad 
been  allowed,  it  would  not  have 
shown  that  W.  &  Co.  had  been 
paid.  Id. 

4.  "Where  after  trial  and  a  decision 
adverse  to  plaintiff  in  an  action  in 
which  a  receiver  pendente  lite  had 
been  appointed,  but  before  judg- 
ment, an  order  was  granted  con- 
tinuing the  receivership  until 
after  the  decision  of  any  appeal 
from  the  judgment,  Jveld,  that  the 
receiver  had  no  authority  after  the 
entry  of  judgment  to  bring  an 
action  to  recover  a  claim,  a  part 
of  the  assets  in  his  hands  as  re- 
ceiver; and  where  the  facts  ap- 
peared in  the  complaint  in  such 
an  action,  that  it  was  a  good 
ground  for  a  demurrer.  Coliaell  v. 
G.  N.  Bank,  409 


6.  In  an  action  brought  by  plaintiff, 
as  receiver  of  the  P.  H.  S.  &  I. 
Co.,  the  complaint  alleged  in  sub- 
stance that  said  company  executed 
to  defendant's  firm  chattel  mort- 
gages on  all  its  property,  consist- 
mg  of  buildings,  machinery,  tools, 
etc.;  that  default  having  been 
made  in  payment,  defendants  took 
possession  of  the  property  and  sold 
It  at  auction,  they  bidding  it  in 
for  $1,000;  that  none  of  the  prop- 
erty was  in  view  of  the  persons  at- 
tending the  sale;  that  it  was  all 
put  up  in  a  lump  and  sold  together 
at  the  request  of  defendants, 
although  they  knew  it  could  be 
sold  in  parcels,  and  greater  sums 
realized  for  it  if  so  sold;  that  none 
of  the  company's  officers  were 
present;  that  since  the  sale  defend- 
ants have  claimed  to  own  the 
property  and  have  sold  $10,000  or 
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$15,000  of  it;  that  at  the  time  of 
the  sale  the  property  was  worth 
about  $60,000,  and  the  company's 
indebtedness  to  defendants  did 
not  exceed  $20,000.  The  relief 
asked  was  that  defendants  be  re- 
quired to  account  for  the  yalue  of 
the  property,  and  after  application 
of  sufficient  to  extinguish  the  debt 
secured  that  plaintiffs  have  judg- 
ment for  the  balance.  A  demurrer 
to  the  complaint  was  sustained  be- 
cause of  the  omission  of  an  aver- 
ment of  a  tender  to  defendants  of 
the  amount  conceded  to  be  due 
and  unpaid  on  the  mortgages, 
or  an  offer  to  pay  that  amount 
on  its  being  ascertained.  Held, 
error;  that  the  sale  to  defend- 
ants was  voidable  and  could  be 
vacated  and  set  aside  as  part  of 
the  relief  in  this  action;  that  the 
amount  received  by  defendants  on 
the  sales  made  by  them  was  appli- 
cable and  must  be  deemed  to  nave 
been  applied  upon  the  moitgages. 
and  the  property  remaining  in 
their  hands  to  be  held  as  security 
for  the  balance  due;  that  a  tender 
before  suit,  or  an  offer  in  the  com- 
plaint to  pay  was  not  necessary 
and  the  omission  thereof  was  only 
important  as  bearing  upon  the 
question  of  costs;  that  the  facts 
alleged  in  the  complaint  were  suffi- 
cient to  show  a  right  of  redemption 
in  plaintiff,  and  the  action  should 
be  treated  as  one  to  redeem  and 
for  such  incidental  relief  as  is 
necessary  to  accomplish  the  re- 
demption.    Casscrly  v.  WWieiifee, 

522 


Qiiesdon  as  to  non-joinder  of 


parties  where  alleged  defect   appears 
in  complaint  and  is  not  raised  by  de>- 
murrer,  is  toaieed  and  cannot  be  raised 
on  trial. 
See  SuUimn  v.  N.  Y.  d  R,  C.  Co. 

348 

POLICE. 

1.  The  relator,  a  member  of  the  po- 
lice force  of  the  city  of  New  York, 
was  dismissed  therefrom  upon  a 
charge  of  "conduct  unbecoming 
an  officer;"  the  specification  was, 
that  at  a  named  date  and  place,  he 
was  so  much  under  the  mfluence 
of  liquor  as  to  be  unfit  for  duty. 
It  api)eared  that  the  relator  had 
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served  on  the  police  force  fifteen 
years,  during  which  time  liis  record 
had  been  in  every  way  excellent, 
and  he  had  drank  no  intoxicating 
liquor.  On  the  occasion  in  ques- 
tion he  had  been  on  duty  during  a 
strike  of  street-car  drivers,  who 
resisted  the  running  of  the  cars. 
For  five  days  he  was  continuously 
employed  in  guarding  the  care 
and  repelling  attacks  upon  them. 
On  the  morning  of  the  fifth  day, 
which  was  severely  cold,  he  was 
ordered  out  without  opportunity 
to  get  his  breakfast  and  det^ilecl 
to  guard  moving  cars;  he  rode 
upon  the  front  platforms  of  such 
cars  until  the  middle  of  the  after- 
noon, when  he  became  faint  and 
ill.  Upon  reporting  his  illness  to 
the  sergeant,  the  latter  took  him 
off  the  cars  and  advised  him  to  re- 
port sick,  but  the  relator  persisted 
m  remaining  on  duty.  Later  he 
took  one  drink  of  brandy  and  pep- 
permint to  relieve  his  illness  and 
the  surgeon  who  saw  him  at  eight 
o'clock  testified  that  his  breath 
smelled  slightly  of  liquor;  that  he 
could  walk  steadily  and  talk  cohe- 
rently, his  speech  being  a  little 
thick;  that  in  his  opinion  he  had 
been  drinking,  but  was  not  then 
intoxicated.  The  relator  was  on 
these  facts  dismissed  from  the 
force.  Held  (Rugeii,  Ch.  J.  and 
Gray,  J.  dissenting),  that  the  dis- 
missal was  error;  that  the  evidence 
failed  to  show  any  breach  of  disci- 
pline by  the  relator,  or  conduct 
unbecoming  an  officer;  and  that, 
therefore,  as  the  facts  admitted  of 
no  inference  of  guilt,  of  conscious 
breach  of  discipline  or  violation  of 
rule,  the  case  presented  a  question 
of  law  reviewable  by  the  (Jeneral 
Term  on  certiorari,  and  also  re- 
viewable here.  People  ex  rel.  v. 
Fi^ench.  493 

2.  The  relator,  a  member  of  the  po- 
lice force  of  the  city  of  New  York, 
was  dismissed  from  the  force  for 
Intoxication.  It  appeared,  that  on 
October  fifteenth,  he  was  on  duty 
until  five  o'clock  in  the  afternoon, 
when  he  went  home,  and  after 
moving  his  furniture  to  another 
house,  again  went  on  duty,  and 
during  the  night  came  home,  set- 
tled his  house  and  went  to  bed. 
He  went  on  duty  at  eight  o'clock 
the  next  morning,  and  just  before 


that  hour,  not  having  had  any 
breakfast,  his  wife  procured  some 
brandy,  which,  as  she  alleged, 
fearing  he  would  be  sick,  she  in- 
sisted upon  his  drinking.  After 
doing  so,  he  went  upon  dutj-,  and 
while  at  his  post,  between  twelve 
and  one  o'clock,  his  wife,  still  fear- 
ing he  would  be  sick,  took  him 
more  brandy,  which  he  drank. 
About  half  past  one,  he  went  to 
the  station-house,  fell  down  on  the 
floor  and  was  found  there  intoxi- 
cated. It  did  not  appear  that  he 
had  been  advised  by  any  physician 
to  take  the  brandy  for  any  ailment, 
or  that  he  had  any  physical  ail- 
ment, except  he  testified  that  he 
was  sometimes  dizzy-headed.  It 
appeared  that  the  relator  had  been 
on  the  force  many  years  and  had 
always  before  been  a  sober  and 
faithful  oflUcer.  Held,  that  the 
evidence  was  sufiiicient  to  sustain 
the  charge  and  to  authorize  the 
inference  that  the  intoxication 
was  voluntary  and  blamable;  that 
the  fact  that  relator's  wife  advised 
him  to  drink  the  brandy  did  not 
relieve  him  from  responsibility; 
and  the  exercise  of  discretion  by 
the  commissioners,  as  to  the  ex- 
tent of  the  punishment,  was  not 
reviewable  here.  People  ex  rel  v. 
French,  502 

8.  The  members  of  the  police 
force  of  the  city  of  New  York 
have  a  permanent  tenure  of  oflice 
and  cannot  be  dismissed  until 
after  charges  have  been  preferred, 
examined,  heard  and  investigated, 
as  provided  by  the  statutes  and 
rules  adopted  by  the  board  of 
police  commissioners.  Id. 

4.  It  seems,  that  before  a  police 
ofiicer  can  be  dismissed  from  the 
force  for  intoxication,  it  must  be 
shown  that  the  intoxication  was 
of  such  a  character  as  made  it  an 
offens3  against  the  rules,  ».  <?.,  that 
it  was  conscious,  voluntary,  blam- 
able, and  in  some  way  due  to  the 
officer's  fault.  Id, 

5.  In  the  absence  of  any  proof  or 
explanation,  the  mere  fact  of 
intoxication  may  establish  the 
offense.  Id. 

6.  It  seems,  also,  that  in  determining 
the  guilt  of  a  police  ofllcer,  the 
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police  commissioners  may  not  act 
upon  their  own  knowleage,  the 
charges  must  be  tried  and  the 
guilt  established  on  evidence; 
but  in  inflicting  punishment,  they 
may  take  into  consideration  both 
the  evidence  and  their  knowledge 
of  the  officer.  Id. 


POSSESSION. 

1.  Actual  possession  of  real  estate  is 
sufficient  notice  to  all  the  world 
of  the  existence  of  any  right  which 
the  person  in  possession  is  able  to 
establish.     Phelan  v.  Brady.    587 

2.  In  an  action  brought  to  foreclose 
a  mortgage  upon  certain  premises 
given  by  M.,  who  held  an  appar- 
ently perfect  record  title  to  the 
same,  it  appeared  that  before  the 
execution  of  the  mortgage,  M.  had 
conveyed  the  premises  to  B.  who 
was  in  possession,  and,  with  her 
husband  occupied  two  rooms  in  the 
buildings  on  the  premises;  he  also 
kept  a  liquor  store  in  a  part  thereof; 
the  other  rooms  she  leased  to 
various  tenants,  claiming  to  be 
owner,  and  she  collected  the  rents. 
Her  deed  was  not  recorded  until 
after  the  giving  of  the  mortgage. 
Held,  that  B.'s  actual  possession 
under  her  deed,  although  unre- 
corded, and  its  existence  unknown 
to  the  plaintiff,  was  sufficient 
notice  to  him  of  her  rights  to  de- 
feat any  claim  under  the  mortgage. 

Id. 

3.  Also,  field,  that  the  fact  that  B. 
and  her  husband  occupied  the 
store  and  a  living  apartment  in 
the  building  prior  to  the  time  she 
went  in  possession  under  her  con- 
tract of  purchase  could  not  aid  the 
plaintiff.  Id. 

See  Adverse  Possession. 


POWERS. 

1.  The  provision  of  the  Revised 
Statutes  (1 R.  8.  737,  §  124),  declar- 
ing that  "every  instrument  exe- 
cuted by  the  grantee  of  a  power, 
conveying  an  estate,  or  creating  a 
charge  which  such  grantee  wo3d 


have  no  other  right  to  convey  or 
create,  unless  by  virtue  of  his 
power,  shall  be  deemed  a  valid 
execution  of  the  power,  although 
such  power  be  not  recited  or  re- 
ferred to  therein,"  was  not  in- 
tended to  change  then  existing 
rules;  and  whenever,  in  addition  to 
the  power,  the  grantee  has  an  inde- 
pendent interest  in  the  property, 
w^hether  legal  or  equitable,  the 
rule  of  the  statute  does  not  apply, 
and  the  instrument  will  not  be 
deemed  an  execution  of  the  power, 
but  only  a  conveyance  of  the 
independent  interest.  M.  L.  I.  Co. 
V.  Sfiipman.  324 

2.  The  will  of  S.  devised  his  real 
estate  to  his  wife  as  long  as  she 
should  remain  his  widow,  and  upon 
her  death  or  remarriage,  to  their 
children.  He  made  her  executrix, 
and  the  will  authorized  her  to 
make  advances  from  the  property, 
from  time  to  time,  in  her  discre- 
tion, to  the  children  "for  main- 
tenance and  support,"  and  em- 
powered her  to  mortgage,  lease  and 
dispose  of  such  property  for  the 
purpose  of  carrying  into  effect 
the  provisions  oi  the  will.  The 
widow  married  and  subsequently 
executed  a  mortgage  on  said  real 
estate  in  her  individual  name  to 
secure  a  loan.  The  mortgage  con- 
tained no  reference  to  the  char- 
acter of  the  mortgagor  as  execu- 
trix, or  to  the  power  to  mortgage 
contained  in  the  will.  This  mort- 
gage was  paid  from  the  proceeds 
of  a  loan  obtained  from  plaintiff 
upon  a  mortgage  of  the  same  prop- 
erty, executed  by  the  widow 
individually  and  as  executrix.  In 
an  action  to  foreclose  the  latter 
mortgage,  it  appeared  tliat  plaintiff 
had  knowledge  that  the  purpose 
of  the  mortgagor  was  to  pay  the 
prior  loan  with  the  money  bor- 
rowed; such  prior  loan  was  pro- 
cured for  the  benefit  of  the  widow's 
second  husband.  Held,  that  upon 
the  marriage  of  the  widow  the  fee 
of  the  real  estate  vested  in  the 
children,  subject  to  the  execution 
of  the  power  of  sale  and  to  the 
widow's  right  of  dower;  that  the 
interest  mortgaged  must  be  re- 
stricted to  the  individual  interest 
which  the  mortgagor  had  as  dow- 
eress;  that  although  her  dower 
right  while  unassigned  did    not 
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^▼e  her  a  le^al  estate  in  the  land. 
It  was  a  legal  interest  and  consti- 
tuted property  capable  in  equity 
of  being  sold,  transferred  and 
mortgaged  by  her.  Id. 


PRACTICE. 

1.  A  respondent,  in  moving  to  dis- 
miss an  appeal  on  the  ground  that 
the  time  for  appealing  had  expired 
before  service  of  notice  of  appeal, 
stands  upon  a  strict  right  and 
must  show  a  strict  and  technical 
compliance  with  the  statute  on  his 
part  to  entitle  him  to  the  relief 
sought.     Oood  V.  Daland.  153 

2.  Where  an  alleged  copy  of  judg- 
ment served  was  a  true  copy  ex- 
cept the  attestation  of  the  clerk, 
required  by  the  Code  of  Civil  Pro- 
cedure (§§  1286,  1237),  which  was 
omitted,  held,  that  the  paper 
served  was  not  a  complete  copy, 
and  the  service  did  not  initiate  the 
running  of  the  time  limited  by 
appealing.  Id, 

8.  Where,  on  motion  to  dismiss  an 
appeal  ?n  a  case  in  which  an  inter- 
locutory judgment  had  been  en- 
tered on  a  demurrer,  and  so  to 
authorize  an  appeal,  the  certificate 
of  the  court  below  was  required 
(Code  Civ.  Pro.  §  190,  subd.  4), 
the  appellant  asked  for  leave  to 
apply  to  the  court  below  for  the 
requisite  certificate,  which  appli- 
cation was  denied,  held,  that  this 
did  not  preclude  the  appellant 
from  thereafter  making  such  ap- 
plication without  leave,  and  on 
procuring  the  certificate  from 
again  appealing.  Id. 


4.  The  provision  of  the  Code  of  Civil 
Procedure  (§  1778),  declaring  that, 
in  an  action  against  a  corporation 
"  to  recover  damages  for  the  non- 
payment of  a  promissory  note,  or 
other  evidence  of  debt  for  the  ab- 
solute payment  of  money  upon 
demand,  or  at  a  particular  time. 
*  ♦  *  unless  the  defendant 
serves  with  a  copy  of  his  answer 
or  demurrer,  a  copy  of  an  order  of 
a  judge  directing  that  the  issues 
presented  by  the  pleadings  be 
tried,  the  plaintiff  may  take  judg- 


ment, as  in  case  of  default  in 
pleading  at  the  expiration  of 
twenty  days"  does  not  apply  to 
an  action  wherein  it  is  sought  to 
charge  a  corporation  as  indorserof 
a  promissory  note;  it  is  to  be  con- 
fined strictly  to  actions  upon  in- 
struments which  admit  on  their 
face  an  existing  debt .  payable  ab- 
solutely.   Sharer  v.  71  P,  dtP.  Co. 

483 
See  Appeal, 

pleading. 

Trial. 


PRESUMPTIONS. 

1.  Where  one  bank  has  funds  on  de- 
posit with  another,  the  law  implies 
a  contract  between  them  that  the 
latter  shall  pay  the  amount  stand- 
ing to  the  credit  of  the  former, 
upon  and  according  to  its  drafts 
or  order,  and  a  failure  so  to  pay, 
is  a  breach  of  contract,  for  which 
the  debtor  bank  is  legally  liable. 
C.  N.  Bank  v.  /.  db  T.  JV.  Bank. 

195 

2.  In  an  action  to  recover  damages 
for  the  erection,  and  to  compel  the 
removal,  of  a  wharf  and  bridge 
alleged  to  have  been  imlawfully 
erected  b^  defendants  upon  lands 
of  plaintiffs,  adjoining  and  under 
the  waters  of  Setauket  bay,  in  the 
town  of  Brookhaven,  Long  Island, 
plaintiffs  claimed  title  to  the  land 
above  high-water  mark  as  descend- 
ants of  F.,  one  of  the  original  pro- 
prietors of  the  town,  to  whom  a 
lot  including  the  upland  adjoinins^ 
the  bay  was  allotted.  It  appeared 
that  the  structures  in  question  ex- 
tended above  high- water  mark  in 
front  of  the  F.  lot.  Held,  that  in  the 
absence  of  any  evidence  of  a  res- 
ervation by  the  town  of  land  above 
high-water  mark,  the  presumption 
was  that  plaintiffs'  title  extendofl 
to  that  mark;  and  so  far  as  said 
structures  extended  above  it,  they 
were  entitled  to  have  them  re- 
moved,    ifoc  V.  Strang.  316 

3.  As  to  the  lands  under  water  plain- 
tiffs claimed  title  under  a  deed 
from  S.  to  B.,  executed  in  1768, 
which  purported  to  convey  "  a  cer 
tain  piece  of  salt  thatch,"  the 
bounds  of  which  as  given  included 
the  locus  in  qua.    It  appeared  that 
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plaintiffs  and  their  predecessors  in 
title,  so  far  back  as  the  memory  of 
living  witnesses  extended,  exer- 
cised acts  of  ownership  by  cutting 
thatch,  leasing  the  right  to  cut  to 
others,  and  in  one  instance  brought 
suit  against  an  alleged  trespasser. 
It  also  appeared  that,  prior  to 
1693,  the  town  had  conveyed  to  a 
private  person  the  land  under 
water  in  the  bay  up  to  the  line  of 
and  excepting  that  portion  in- 
cluded in  the  deed  to  B.  Held, 
that  the  evidence  justified  the  pre- 
sumption of  a  grant  of  the  soil, 
and  so  made  out  a  prima  facie  title 
in  the  plaintiffs;  and  that,  there- 
fore, a  dismissal  of  the  complaint 
was  error.  Id: 

4.  The  possession  of  a  deed  by  the 

frantee  is  prima  facie  evidence  of 
el i very,  when  there  is  nothing  to 
impeach  the  bona  fides  of  his  pos- 
session.   Straugh  v.  Wilder.        530 

6.  After  the  writ  of  certiorari  was 
issued,  the  assessment-roll  having 
been  placed  in  the  hands  of  the 
proper  officer  for  collection,  the 
relators  paid  the  taxes  imposed 
upon  the  property,  leaving,  how- 
ever, with  the  officer  a  writing, 
stating  that  the  taxes  were  paid 
under  protest,  for  the  reason  that 
the  assessment  was  excessive  and 
that  for  the  correction  thereof, 
proceedings  were  then  pending. 
Held,  that  in  the  absence  of  any 
evidence  as  to  the  circumstances 
imder  which  the  payment  was 
made,  the  presumption  was,  that 
the  payment  was  involuntary,  and 
so,  did  not  estop  the  relators. 
People  ex  rel.  v.  Carter,  557 

6.  Possession  of  land  is  always  pre- 
sumed to  be  in  subordination  to 
the  true  title,  and  one  who  claims 
to  have  acquired  title  by  adverse 
possession  must  show  that  he  or  his 
predecessors  in  interest  held  the 
land  in  hostility  to  the  true  owner 
claiming  the  title  thereto.  Dolierty 
V.  Matsell.  646 


PRINCIPAL  AND  AGENT. 

In  an  action  upon  certain  promissory 
notes  made  payable  to  defendant, 
a  domestic  corporation,  and  in- 
dorsed by  L.,  as  its  president,  it 


appeared  that  the  defendant  had 
its  main  office  in  the  city  of  New 
York,  and,  while  a  portion  of  its 
business  was  transacted  and  most 
of  its  purchases  and  sales  were 
made  in  other  states  and  countries, 
its  principal  business  operations 
were  carried  on  in  that  city,  and 
the  annual  meetings  of  its  directors 
were  there  held.  L,  was  its  presi- 
dent and  treasurer,  the  general 
manager  of  all  its  business  affairs 
in  said  city,  and  the  only  officer  in 
attendance  at  its  office  there;  he 
paid  the  current  accounts  of  the 
company,  indorsed  checks  made 
payable  to  its  order,  the  discount 
of  business  paper  and  the  use  of 
its  money  for  its  purposes,  and  the 
account  of  the  same  on  its  cash 
books  were  daily  and  permitted 
transactions.  Defendant  had  no 
cash  capital,  and  its  working  cap- 
ital was  borrowed  on  the  credit  of 
the  company;  this  was  done  prin- 
cipally by  L. ,  and  mainly  by  the 
use  of  paper  indorsed  by  him  in 
its  name;  the  evidence  tended  to 
show  that  this  was  with  the 
knowledge  and  acquiescence  of 
the  directors.  Held,  that  the  evi- 
dence required  the  submission  of 
the  question  of  the  authority  of 
L.  to  bind  defendant  by  indorse- 
ments, to  the  jury;  and  that  a 
dismissal  of  the  complaint  on  trial 
was  error.    F,  N,  Bank  v.  N,  P.  Co. 

256 
8ee  Brokers. 
Factors. 


PRIVATE  WAY. 

1.  H.,  plaintiff's  testator,  being  the 
owner  of  land  upon  which  was  a 
residence  built  for  and  used  as  a 
gentlemen's  country  seat,  obtained 
from  defendant,  by  purchase  and 
grant,  a  right  of  way  from  said 
land  to  a  public  highway  across 
the  farm  of  the  latter,  over  a  piece 
of  land  described.  The  premises 
of  H.  had  no  other  connection 
with  the  highway  than  the  way 
thus  granted.  The  land  described 
in  the  grant,  over  which  the  way 
was  granted,  was,  at  the  time, 
rocky  and  uneven,  not  adapted  to 
purposes  of  cultivation,  or  for  a 
carriage-way,  until  prepared  for 
that  purpose,  H.  prepared  a 
road-bed,    constructed   thereon  a 
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carriage-way,  fences  were  built 
on  both  siaes,  with  openings  on 
either  side,  so  that  defendant 
might  cross  the  road.  Defendant 
thereafter  used  the  road-way  for 
carrying  heavy  loads  of  farm  pro- 
duce and  utensils  over  it,  thus  in- 
juring the  road,  and  also  placed 
stones  thereon  which  obstructed 
the  passage,  and  he  threatened  to 
continue  such  use  whenever  he 
deemed  necessary.  Held,  that 
plaintiff  was  entitled  to  an  in- 
jimction  to  restrain  such  im- 
proper use  of  the  way;  that  the 
grant  gave  plaintiff,  not  only  a 
right  to  an  unobstructed  passage 
at  all  times  over  tlie  land  marked 
out  for  the  way,  but  also  all  such 
rights  as  were  incident  or  neces- 
sary to  such  passage;  that  plaintiff 
thus  acquired  the  right  to  enter 
upon  the  land  and  construct  such 
road  as  he  desired,  and  to  restrict 
such  use  of  it  by  the  owner  of 
the  servient  tenement,  as  was 
inconsistent  with  the  full  and  im- 
restricted  enioyment  of  his  ease- 
ment; that  the  full  extent  of  the 
rights  of  the  grantor  was  to  enter 
upon  the  land  and  do  such  acts 
only  as  should  not  injure  or  im- 
pair the  usefulness  of  the  road  so 
constructed,  or  its  character  as  a 
carriage  road  for  private  use;  also, 
that  the  grantee  had  a  riglit,  not 
only  to  a  free  passage  over  the 
traveled  part,  but  also  over  the 
whole  strip  granted  and  enclosed 
as  a  way;  and  that  the  deposit  of 
stones  or  other  obstructions  on 
any  part  of  the  enclosure,  in  such 
a  way  as  to  interrupt  the  enjoy- 
ment of  the  easement,  was  incon- 
sistent with  and  an  infringement 
upon  the  grantee's  rights,  and 
could  properlv  be  prevented  by 
injunction.     Herman  v.  Roberts. 

87 

2.  But  lield,  defendant  was  not  pre- 
cluded from  the  use  of  the  road- 
way, by  passing  over  or  across  it 
in  such  a  manner  as  not  materially 
to  obstruct  passage  or  injure  the 
road-bed.  Id. 

3.  In  considering  the  extent  of  the 
rights  of  the  respective  parties  in 
the  grant  of  a  right  of  way,  it  is 
not  proper  to  refer  to  the  parol 
negotiations  which  preceded  or 
accompanied    its   execution,   but 


the  language  of  the  grant  should 
be  regarded,  and,  when  that  is  un- 
certain or  ambiguous,  the  circum- 
stances surrounding  it,  and  the 
situation  of  the  parties,  with  a 
view  of  arriving  at  the  true  intent 
of  the  parties.  Id. 

PRIVILEGED  COMMUNICA- 
TIONS. 

Upon  trial  of  a  criminal  action,  phy- 
sicians who  have  been  sent  to  the 
jail  by  the  district  attorney  to 
make  an  examination  of  the  pris- 
oner were  permitted  to  testify,  as 
witnesses  for  the  prosecution,  to 
his  mental  condition,  under  the 
objection  that  either  the  relation 
of  patient  and  physician  existed, 
or  else  the  prisoner  was  compelled 
to  furnish  evidence  against  him- 
self. Held,  no  error;  no  evidence 
having  been  called  for  as  to  the 
prisoner's  statements  or  as  to 
transactions  in  the  jail.  PeopU 
v,  Kemmler.  580 


PUNISHMENT. 

1.  The  provisions  of  the  Code  of 
Criminal  Procedure  (§§  491,  492. 
503,  504,  505,  506,  507,  508  and 
509,  as  amended  by  chap.  489, 
Laws  of  1888)  changing  the  mode 
of  inflicting  the  death  penalty,  do 
not  upon  their  face,  nor  in  their 
general  purpose  and  intent,  violate 
any  provision  of  the  Constitution. 
People  ex  rel.  v.  Durston.  569 

2.  It  seems,  that  under  the  provision 
of  the  state  Constitution  (Art.  1, 
§  5)  forbidding  the  infliction  of 
cruel  and  unusual  punishments, 
the  courts  have  power  to  declare 
void  any  legislative  acts  prescrib- 
ing punishment  for  crime  in  fact 
cruel  and  unusual.  id. 

3.  The  legislature,  however,  has 
power  to  change  the  manner  of 
mflicting  the  death  penalty;  this 
is  not  a  change  of  punishment, 
but  simply  of  the  mode.  Id, 

4.  Whether  the  use  of  electricity  as 
an  agency  for  producing  death 
constituted  a  more  humane  method 
of  execution  than  that  formally 
used  was  a  question  for  the  legis- 
lature, and  its  determination  in 
regard  thereto  is  conclusive.     Id^ 
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QUESTIONS  OF  LAW  AND 
FACT. 


When  question   of   negligence 


one  of  fact. 

See  Weil  v.  J9.  D,,  E.  B.  <fe  J9.  R. 
R.  Co,  147 

See  Oudtrkirk  v.  C.  N,  Bank,   263 


Wlien  question    of   negligence 


one  of  law. 
See  Dobbins  v.  Brown.  188 

See  Lark-in  v.  0'^nll.  221 

See  DanaJier  v.  City  of  Brooklyn. 

241 

When  question  as  to  authority 

of  officer  of  corporation  to  indorse  and 
transfer  notes  made  payable  to  it  one 
offact. 

See  F.  N.  Bank  v.  .V.  P.  Co.     250 


WTien  question  as  to  waiter  of 


conditions  on  policy  of  life  insurance 
one  of  fact  for  jury. 
See  Wyman  v.  P.  M.  I.  Ins.  Co.  274 

When  question  as  to  tchether  a 

transaction  amounted  to  a  bailment 
or  sale  one  of  fact  for  jury. 

See  Crosby  v.  President,  etc.,  D.  & 
H.  C.  Co.  334 

WJien  the  evidence  in  procted- 

ings  against  an  officer  of  tlie  police 
force  of  New  York  city,  charged  itith 
"  conduct  unbecoming  an  officer  "  fails 
to  slum  any  breach  of  discipline  or 
conduct  unbecoming  an  officer,  ihe 
case  presents  a  question  of  law  review- 
able by  the  General  Term  on  certiorari, 
and  also  revieicable  ?iere. 

See  People  ex  rtl.  v.  French.       493 


RAILROAD  CORPORATIONS. 

1.  Under  the  provision  of  the  Gen- 
eral Railroad  Act  of  1850  (§  13, 
chap.  140,  Laws  of  1850),  which 
authorizes  a  corporation  organized 
under  it  to  obtain,  by  condemna- 
tion, such  lands  as  arc  "required 
for  the  purposes  of  its  incorpora- 
tion," only  such  and  so  much  land 
may  be  condemned  as  the  proper 
execution  of  the  corporate  pur- 
poses shall  require  and  render 
necessary.     In  re  S.  B.  R.  R.  Co. 

141 

2.  Under  the  provision  of  tlie  Street 
Railroad  Act  of  1884  (§  3,  chap. 


252,  Laws  of  1884),  giving  to  a 
corporation  organized  under  it 
the  right  to  construct  its  road 
"through,  along  and  upon  any 
private  property  which  said  com- 
pany may  require  for  the  pur- 
pose," and  giving  it  the  powers 
and  privileges  granted  to  corpora- 
tions organized  under  the  General 
Railroad  Act,  conceding  that  a 
street  railroad  corporation  has 
power  to  condemn  lands  of  a 
private  owner  in  some  cases  and 
for  some  purposes,  as  to  which 
qucfir,  the  purposes  are  those,  and 
those  only,  which  the  law  of. its 
organization  describes  and  defines, 
and  which  are  certified  to  in  its 
articles  of  association;  those  pur- 
poses are  limited  to  the  construc- 
tion of  a  street  surface  railroad. 

Id. 

3.  Wiere,  therefore,  the  articles  of 
association  of  a  corporation  organ- 
ized under  the  Street  Railroad 
Act,  stated  its  purpose  to  be  to 
construct  and  operate  a  street  sur- 
face railroad  through  certain  speci- 
fied avenues  in  the  village  of  E., 
and  the  corporation  subsequently 
filed  a  map  of  its  intended  route, 
which  was  not  along  the  specified 
streets,  but  was  locatecl  upon 
private  property  outside  of  the 
streets  for  nearly  the  whole  dis- 
tance, held,  the  corporation  had 
no  right  to  condemn  the  lands 
upon  w^hich  the  proposed  route 
was  located,  as  they  weie  not  re- 
quired for  the  purposes  of  its  in- 
corporation; that  while  a  right  to 
change  the  specified  route  might 
exist,  this  did  not  authorize  a 
change  which  involved  not  only  a 
contradiction  and  violation  of  the 
articles  of  association,  but  also  of 
the  character  and  quality  of  the 
corporation.  /d 

4.  In  an  action  to  recover  damages 
for  injuries  alleged  to  have  been 
caused  by  defendant's  negligence, 
plaintiff's  evidence  was  to  this 
effect :  Plaintiff,  a  child  two  years 
of  age,  lived  with  lier  parents  on 
the  first  floor  of  a  buikling  front- 
ing on  a  street  twenty-six  feet 
wide  from  curb  to  curb,  through 
which  defendant's  road  runs;  her 
father  carried  on  the  bakery  busi- 
ness on  the  same  floor.  Plaintiff 
was  with  her  father  in  the  store, 
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the  door  of  which,  on  account  of 
the  heat,  was  left  open.  She 
went  behind  the  counter,  and 
while  he  supposed  she  still  re- 
mained there  sue  escaped  into  the 
street  and  was  run  over  by  one  of 
defendant's  cars.  She  hud  been 
out  of  her  father's  sight  not  more 
than  two  minutes.  Plaintiff  .was 
nonsuited  on  the  ground  that  her 
parents  were  negligent  in  omit- 
ting to  exercise  a  proper  degree  of 
care  and  watchfulness.  Held, 
error;  that  the  question  was  one 
of  fact  for  the  jury.  Weil  v.  D. 
D.,  E.  B.  &B.  k  K  Co.  147 

5.  A  railroad  corporation,  for  the 
safety  of  its  passengers  as  well  as 
its  employes,  is  bound  to  use  suit- 
able care  and  skill  in  furnishing 
not  only  adequate  engines  and 
cars,  but  also  a  safe  and  proper 
track  and  road-bed.  The  track 
must  be  properly  laid,  the  road- 
bed properly  constructed,  and 
reasonable  prudenc*e  and  care  ex- 
ercised in  keeping  the  track  free 
from  obstructions,  animate  and  in- 
animate, and  if,  from  want  of 
proper  care,  such  obstructions  are 
permitted  to  be,  or  to  come  upon 
the  track,  and  a  train  is  thereby 
wrecked,  the  corporation  is  re- 
sponsible for  injuries  received  by 
any  person  thereon,  whether  pas- 
senger or  employe.  Donnegan  v. 
Erhardt.  468 

6.  In  an  mction  to  recover  damages 
for  injuries  received  by  plaintiff, 
who  was  a  brakeman  in  the  em- 
ploy of  defendant,  it  appeared 
that  the  injuries  were  caused  by  a 
collision  in  the  night-time  be- 
tween the  train  upon  which  plain- 
tiff was  employed  and  a  horse 
which  plaintiff  claimed  came  upon 
the  track  through  defendant's  neg- 
ligence in  permitting  tlie  fence 
along  its  road  to  become  out  of 
repair.  The  case  was  submitted 
to  the  iury.  with  instructions  that 
if  the  horse  came  upon  the  track 
through  a  fence  which  defendant 
was  bound  to  maintain  and  keep 
in  repair,  and  which  was  negli- 
gently permitted  to  be  out  of  re- 
pair, plaintiff  could  recover.  Held, 
no  error.  Id. 

7.  Under  the  provisions  of  the 
General  Railroad  Act  (§  44,  chap. 


140,  Laws  of  1850),  requirinff  rail- 
road corporations  to  build  and 
keep  in  repair  fences  on  the  sides 
of  their  roads,  and  providing  that 
they  "  shall  be  liable  for  damages 
which  shall  be  done  *  *  *  to 
any  cattle,  horses,  sheep  or  hogs 
thereon,"  an  absolute  duty  is  im- 
posed upon  said  corporations  to 
fence  their  tracks,  not  simply  to 
protect  the  lives  of  animals,  but 
also  to  protect  persons  upon  their 
trains,  and  for  violation  of  said 
statutory  duty,  causing  injury, 
such  a  corporation  is  liable.       Id. 

8.  It  seems  that,  independent  of  the 
statute,  a  jury  may  find  that  it  is 
the  duty  of  a  railroad  company  to 
fence  its  track  to  guard  against 
such  dangers.  Id. 

9.  In  an  action  against  a  railroad 
corporation  to  recover  damages 
because  of  its  interfering  with 
plaintiff's  rights  in  a  street  adjoin- 
ing his  premises,  plaintiff  is  not 
entitled  to  a  recover}'  for  perma- 
nent diminution  in  value  of  the 
premises:  but  only  damages  sus- 
tained prior  to  the  commencement 
of  the  action.  Ottenot  v.  JV'.  F., 
L.  d  W.  II  Co.  603 

As  to  sufficiency  of  evidence  of 

j^lairttiff's  title  iji  action  against  a 
railrtMid  corporation  to  recotcr  dam- 
agenfor  alleged  vnlmrful  cansfniction 
ar*d  opemtion  of  road  in  street  in 
front  of  plaintiff*  s  premises. 

See  i)ean  v.  M.  E.  R.  Co.  540 


REAL  PROPERTY. 

1.  Oil  in  the  earth  belongs  to  the 
owner  of  the  land,  and  when  un- 
lawfully taken  therefrom  by  a 
wrong  doer  the  title  of  such  owner 
remains  perfect,  and  he  may  pur- 
sue and  reclaim  the  property 
wherever  he  may  find  it.  Hughes 
V.  U.  P.  Lines.  423 

2.  Actual  possession  of  real  estate  is 
sufticient  notice  to  all  the  world  of 
the  existence  of  any  right  which 
the  person  in  possession  is  able 
to  establish.  Phelan  v.  Brady.  587 

3.  Possession  of  land  is  always  pre- 
sumed to  be  in  subordination  to 
the  true  title,  and  one  who  claims 
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to  have  acquired  title  by  adverse 
possession  must  show  that  he  or 
his  predecessors  in  interest  held 
the  land  in  hostility  to  the  true 
owner  claiming  the  title  thereto. 
Doherty  v.  MofttelL  646 


RECEIVER. 

1.  In  1887  plaintiff,  with  other  cor- 
porations engag^  in  the  manu- 
facturing of  carbon,  entered  into 
a  contract  with  H.,  the  object  of 
which  was,  by  a  combination, 
to  vest  in  H.,  as  a  common  trus- 
tee, the  management  and  control 
of  the  business  of  manufactur- 
ing and  selling  their  products. 
The  several  companies  agreed  to 
lease  to  such  trustee  their  respec- 
tive factories,  and  operate  them 
under  his  direction.  He  was  to 
designate  the  kind  of  goods  to  be 
manufactured,  fix  the  prices  at 
which  and  the  persons  to  whom 
they  should  be  sold,  and,  after 
paying  expenses,  divide  the  net 
proceeds  and  profits  as  provided 
m  the  contract.  When  this  con- 
tract was  made  plaintiff  had  an 
outstanding  contract  to  furnish 
carbons  to  the  B.  E.  L.  Co.  from 
time  to  time.  Plaintiff  assigned 
to  H.,  as  such  trustee,  all  existing 
contracts,  and  he  assumed  their 
performance.  Carbons  manufac- 
tured at  plaintiff's  factory  in 
April,  May  and  June,  1887,  were 
billed  in  the  name  of  II.,  and 
delivered  under  said  contract  to 
the  B.  E.  L.  Co.  About  July, 
1887,  plaintiff  refused  to  continue 
in  the  combination,  and  nn  action 
was  commenced  against  the  tnis- 
tee  and  the  contracting  corpora- 
tions to  dissolve  the  same,  which 
resulted  in  the  appointment  of 
defendant  as  receiver  of  its  prop- 
erty. In  an  action  brought  by 
plaintiff  to  recover  for  said  car- 
bons, the  B.  E.  L.  Co.  paid  the 
amount  into  court.  The  court 
found  that  the  contract  to  com- 
bine was  made  for  imlawful  pur- 
poses, and  was  illegal;  that  the 
trust  was  then  insolvent,  and  its 
assets  including  the  claim  against 
the  B.  E.  L.  Co.  insufficient  to 
pay  its  creditors.  Held,  that,  as 
between  the  plaintiff  and  the  re- 
ceiver the  latter  was  entitled  to 
the  fund;  that  plaintiff  stood  in 
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the  position  of  a  party  to  an  ille- 
gal contract  claiming  a  fund, 
which,  if  the  contract  was  valid, 
belonged  to  the  trust  combination, 
and  to  sustain  the  action  would 
permit  it  to  escape  from  the  op- 
eration of  the  rule  which  denies 
affirmative  relief  to  a  party  to  an 
illegal  contract.  P.  C.  Co.  v.  Jfc- 
MiUin.  46 

2.  As  to  whether,  if  the  B.  E.  L.  Co. 
had  not  paid  the  funds  into  court, 
plaintiff  could  have  enforced  a  re- 
covery against  it,  although  there 
was  no  adverse  claimant,  qu<ere. 

Id, 

3.  A  receiver  of  an  insolvent  cor- 
poration unites  in  himself,  not  only 
the  rights  of  the  corporation,  but 
those  of  creditors;  he  may  in  the 
interest  of  creditors,  assert  a  claim 
which  he  mi^ht  be  unable  to  do  as 
a  representative  solely  of  the  cor- 
poration, and  he  ma^  disaffirm 
dealings  of  the  corporation  in  fraud 
of  the  creditor's  rights.  Id. 

4.  Certain  creditors  of  a  corporation, 
whose  claims  against  it  were  valid 
and  past  due,  and  against  which 
there  was  no  defense,  knowing  the 
corporation  to  be  insolvent,  and 
for  the  purpose  of  obtaining  a 
preference  over  other  creditors, 
commenced  action  against  it,  the 
summons  being  served  upon  D., 
one  of  its  directors,  under  an 
arrangement  with  him  that  he 
would  not  disclose  the  service  to 
the  other  officers;  he  carried  out 
the  agreement  and  suffered  said 
creditors  to  obtain  judgment  by 
default.  The  corporation  had  no 
real  estate  and  its  personal  prop- 
erty was  levied  upon  and  sold 
under   execution  issued  on    said 

i'udgments.  In  an  action  brought 
►y  a  receiver  of  the  corporation, 
appointed  supsequent  to  the  levy, 
to  have  the  judgments  declared 
void  and  set  aside,  hdd,  that  the 
arrangement  did  not  constitute  an 
assignment  or  transfer;  that  there 
was  no  violation  of  said  statute; 
and  that  the  action  was  not  main- 
tainable.     Varnum  v.  Hart.     101 

5.  Also  JiM,  that  as  the  sheriff  had 
seized  upon  the  property  and  had 
it  in  his  possession  at  the  time  of 
the  appointment  of  the  receiver 
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the  sale  was  not  absolutely  void, 
but  at  most  could  be  held  to  be 
simply  irregular.  Id. 

6.  A  couFt  of  original  jurisdiction 
has  not  power,  before  judgment 
in  an  action  in  which  a  receiver 
pendente  lite  had  been  appointed 
on  the  application  of  the  plaintiff, 
to  make  an  order  continuing  the 
receivership,  after  judgment  shall 
have  been  rendered,  during  the 
pendency  of  any  appeal  which  may 
be  taken  therefrom.  CdtceU  v. 
G,  N,  Bank.  408 

7.  In  cases  where  the  provisions  of 
the  Code  of  Civil  Procedure,  in 
reference  to  the  appointment  of 
receivers  (§  718)  are  applicable, 
and  they  furnish  an  adequate 
remedy,  the  power  of  the  court 
is  limited  by  that  section,  and  it 
must  proceed  in  the  manner 
therein  provided,  otherwise  its 
orders  will  be  void .  Id. 

8.  It  seems  the  court  may  appoint  a 
receiver  after  judgment,  and  pend- 
ing an  appeal,  although  the  judg- 
ment denies  relief  to  the  plamtin; 
but  the  Code  contemplates  that 
such  application  will  be  made 
upon  the  whole  case,  including  the 
adverse  judgment,  and  does  not 
permit  the  order  to  be  made  in  an- 
ticipation of  the  judgment.       Id. 

9.  Accordingly /(k?W,  where  after  trial 
and  a  decision  adverse  to  plaintiff 
in  an  action  in  which  a  receiver 
pendente  lite  had  been  appointed, 
but  before  judgment,  an  order 
was  granted  continuing  the  re- 
ceivership until  after  the  decision 
of  any  appeal  from  the  judgment, 
that  the  receiver  had  no  authority 
after  the  entry  of  judgment  to 
bring  an  action  to  recover  a  claim, 
a  part  of  the  assets  in  his  hands  as 
receiver;  and  where  the  facts  ap- 
peared in  the  complaint  in  such  an 
action,  that  it  was  a  good  ground 
for  a  demurrer.  Id. 


RECORDING  ACT. 

In  an  action  brought  to  foreclose  a 
mortgage  upon  certain  premises 
given  by  M.,  who  held  an  appar- 
ently perfect  record  title  to  the 
same,  it  appeared  that  before  the 


execution  of  the  mortgage,  M.  con- 
veyed the  premises  to  B.  who  was  in 
possession,  and,  with  her  husband, 
occupied  two  rooms  in  the  build- 
ings on  the  premises;  he  also  kept 
a  liquor  store  in  a  part  thereof; 
the  other  rooms  she  leased  to 
various  tenants,  claiming  to  be 
the  owner,  and  she  collected  the 
rents.  Her  deed  was  not  recorded 
until  after  the  giving  of  the  mort- 
gage. Held,  that  B.'s  actual  pos- 
session under  her  deed,  although 
unrecorded,  and  its  existence  un- 
known to  the  plaintiff,  was  suffi- 
cient notice  to  him  of  her  rights 
to  defeat  any  claim  under  the 
mortgage.    Phelan  v.  Brady.    587 


RECOVERY  OF  POSSESSION  OF 
PERSONAL  PROPERTY. 

1.  In  an  action  to  recover  the  posses- 
sion of  personal  property,  when 
the  defendant  gives  an  undertak- 
ing for  the  return  of  Uie  property, 
admitting  therein  that  plaintiff 
has  taken  the  property  described 
in  his  affidavit  and  requisition 
from  defendant's  possession,  he 
is  estopped  from  denying  that  he 
had  possession  of  the  property, 
or  any  part  thereof,  at  the  com- 
mencement of  the  action,  or  from 
showing  that  it  was  different  or 
other  property;  he  is  concluded 
by  the  recitals  in  the  undertaking. 
Martin  v.  Gitbert.  298 

2.  The  effect  of  the  recital,  as  an 
estoppel,  is  not  taken  away  by  tlie 
fact  that  after  the  return  of  the 
property  to  the  defendant,  he 
serves  an  answer,  denying  that  he 
ever  had  possession  of  the  property 
mentioned  in  the  complaint  oram- 
davit  accompanying  the  requisi- 
tion; nor  is  its  effect  disturbed  bv 
the  provision  of  the  Code  of  Civil 
Procedure  (§  1704),  giving  defend- 
ant a  right  to  a  return  of  the  prop- 
erty replevied,  on  giving  a  bona, 
although  it  be  not  the  property 
described  in  the  requisition.      Id. 

3.  It  seems,  where  the  property^  re- 
plevied is  not  that  described,  it  is 
not  necessary  or  proper  to  recite 
in  the  bond  that  it  is.  Id. 

4.  In  such  an  action,  as  plaintiff's 
affidavit,  requisition  and  the  re- 
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turn  of  the  officer  are  made  by  the 
Code  of  Civil  Procedure  (§  1717) 
part  of  the  judgment-roll  and  a 
copy  of  them  is  required  to  be  fur- 
nished to  the  court  or  referee  on 
trial,  it  is  not  necessary  to  put 
them  formally  in  evidence  in  onier 
that  the  court  may  consider  them. 

Id. 

REDEMPTION. 

1.  In  an  action  brought  by  plaintiff, 
as  receiver  of  the  P.  ft.  8.  &  I. 
Co.,  the  complaint  alleged  in  sub- 
stance that  said  compan}' executed 
to  defendants'  firm,  chattel  mort- 
gages on  all  its  property,  consist- 
ing of  buildings,  machinery,  tools, 
etc. ;  that  default  having  been 
made  in  payment,  defendants  took 
possession  of  the  property  and  sold 
It  at  auction,  they  bidding  it  in  for 
$1,000;  that  none  of  the  property 
was  in  view  of  the  persons  attend- 
ing the  sale;  that  it  was  all  put  up 
in  a  lump  and  sold  together  at  the 
request  of  defendants,  although 
they  knew  it  could  be  sold  in  par- 
cels, and  ffreater  sums  realized  for 
it  if  so  sold;  that  none  of  the  com- 
pany's officers  were  present;  that 
since  the  sale  defendants  have 
claimed  to  own  the  propertv  and 
have  sold  $10,000  or  |15.000  of  it; 
that  at  the  time  of  the  sale  the  prop- 
erty was  worth  about  $00,000,  and 
the  company's  indebtedness  to  de- 
fendants did  not  exceed  $20,000. 
The  relief  asked  was  that  defend- 
ants be  required  to  account  for 
the  value  of  the  property,  and 
after  application  of  sufficient  to 
extinguish  the  debt  secured  that 
plaintiffs  have  judgment  for  the 
balance.  A  demurrer  to  the  com- 
plaint was  sustjtined  because  of 
the  omission  of  an  averment  of  a 
tender  to  defendants  of  the  amount 
conceded  to  be  due  and  unpaid  on 
the  mortgages,  or  an  joif er  to  pay 
that  amount  on  its  being  ascer- 
tained, irui,  error;  that  the  sale 
to  defendants  was  voidable  and 
could  be  vacated  and  set  aside  as 
part  of  the  relief  in  this  action; 
that  the  amount  received  by 
defendants  on  the  sjiles  made  by 
them  was  applicable  and  must  be 
deemed  to  have  been  applied  upon 
the  mortgages,  and  the  property 
remaining  m  their  hands  to  be 
held  as  security  for  the  balance 


due;  that  a  tender  before  suit,  or 
an  offer  in  the  complaint  to  pay 
was  not  necessary  and  the  omission 
thereof  was  only  important  as 
bearing  upon  the  question  of  costs; 
that  the  facts  alleged  in  tlie  com- 
plaint were  sufficient  to  show  a 
right  of  redemption  in  plaintiff 
and  the  action  should  be  treated 
as  one  to  redeem  and  for  such  in- 
cidental relief  as  is  necessary  To 
accomplish  the  redemption.  (Jas^ 
serly  v.  Witherbee.  622 

2.  It  seems  that  in  such  an  action 
payment  of  the  amount  found  due 
should  be  required  by  the  judg- 
ment, upon  and  as  a  condition  of 
redemption,  and  that  a  dismissal 
of  the  complaint  on  default  of 
payment  under  the  judgment 
would  operate  as  a   foreclosure. 

Id. 

REFERENCE. 

1.  Where  upon  trial  before  a  referee, 
evidence  is  received  and  a  question 
of  fact  is  litigated,  without  any 
objection  that  the  fact  is  admitted 
and  the  evidence  is  inadmissible 
under  the  pleadings,  the  referee  is 
justified  in  refusing  to  find  in 
accordance  with  the  alleged  ad- 
missions, and  in  determinmg  the 
question  upon  the  evidence.  Man^ 
dccilk  V.  Keicton,  10 

2.  Although  a  referee,  in  his  report, 
places  a  finding  of  fact  among  his 
conclusions  of  law,  this  does  not 
deprive  it  of  its  force.  In  re  Clark. 

427 

3.  In  proceedings  under  the  provis- 
ions of  the  Code  of  Civil  Procedure 
(§  2606),  giving  the  surrogate  ju- 
nsdiction  upon  the  death  of  an 
executor  to  require  his  executor 
or  administrator  to  account  for 
and  deliver  over  the  trust  estate, 
the  referee  to  whom  the  matter 
was  referred  by  the  surrogate 
found  as  facts  that  a  large  amount 
of  money  belonging  to  the  estate 
was  received  by  C,  the  deceased 
executor,  beyond  the  sums  ac- 
knowledged m  the  account  pre- 
sented by  his  executrix,  specifying 
various  items,  including  one  of 
$15,000,  received  by  C.  within 
three  months  of  his  death,  and 
"deposited  by  him  in  his  own 
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private  bank  account,"  and  that 
•'there  was  no  evidence  of  the 
disposition  of  said  funds  "  by  him, 
with  certain  specified  exceptions; 
also,  that  the  accounting  execu- 
trix, although  in  possession  of  C/s 
bank  and  check-books,  refused  to 

Eroduce  them.  As  conclusions  of 
iw,  the  referee  found  that  there 
being  no  evidence  of  the  disposi- 
tion of  sjiid  funds  by  C,  they 
are  presumed  to  have  come  into 
the  possession  of  his  executrix; 
and  that  said  presumption  was 
strengthened  by  the  deposit  by  C. 
to  his  private  account,  and  the 
refusal  of  his  executrix  to  produce 
such  book,  and  that  a  decree  should 
be  entered  against  her  individually 
and  as  executrix  for  the  sums  due. 
Upon  the  hearing  before  the  sur- 
rogate he  modified  the  finding  that 
the  moneys  received  by  C.  were 
deposited  by  him  in  his  own  pri- 
vate account,  by  substituting  a 
finding  that  the  moneys  were  de- 
posited to  his  own  individual  credit 
and  lie  sustained  exceptions  to  the 
conclusions  of  law,  so  found,  as  to 
the  presumption  that  the  fund 
came  into  the  possession  of  the 
executrix,  and  to  the  direction  of 
judgment  against  her  individually, 
and  he  awarded  judgment  against 
her  as  executrix  simply;  the  report 
in  all  other  respects  was  confirmed. 
The  General  Term  aflirmed  the 
decree  on  the  ground-  mainly  that 
there  was  no  finding  by  tlie  referee 
that  the  fund  belonging  to  the 
estate  received  by  C.  passed  into 
the  Iiands  of  his  executrix.  Ueld, 
error;  that  the  finding  as  to  the 
presumptions  were  of  fact,  not  of 
law,  and  amounted  to  a  finding 
that  the  fund  which  C.  received 
passed  on  his  death  into  the  actual 
possession  of  the  executrix;  and 
tliat  the  conclusion  as  to  her  indi- 
vidual liability  followed  as  a  con- 
clusion of  law.  Id. 

i..  In  a  proceeding  by  reference  to 
ascertain  the  damages  sustained 
by  a  party  in  consequence  of  an 
injunction  restraing  him  from  ex- 
ercising some  legal  right,  it  is 
S roper  to  allow  as  part  of  the 
amages  the  expenses  incurred 
upon  the  reference.  Ifolcotnb  v. 
Eire,  598 

5.  The  allowance  of  costs,  upon  a 


reference  under  a  statute  of  a  dis- 
puted claim  against  an  estate,  is 
within  the  discretion  of  the  court 
below,  and  is  not  reviewable  here. 
Havjchurst  v.  Bitch.  821 


RELEASE. 
W/ien  contra^etor,  upon  receiv- 


ing final  payment  under  his  contract, 
executes  release  of  all  causes  of  action, 
damages,  etc.,  this  is  a  good  defense  to 
any  claim  far  damages  arising  under 
contract. 
See  P/ielan  v.  Mayor,  etc,  86 


REMEDIES. 

When  an  error  has  been  made  in  the 
form  of  a  judgmj?nt.  by  which  its 
scope  has  been  enlarged  or  its 
amount  increased  beyond  that 
plainly  authorized  by  a  verdict, 
referee's  report  or  decision  of  the 
court,  the  judgment  is  not  void  or 
inoperative,  ana  no  question  is 
presented  for  the  consideration  of 
the  court  on  appeal;  the  error  is 
an  irregularity  merely,  which  must 
be  competed,  if  at  all,  by  motion 
in  the  court  of  original  jurisdic- 
tion, to  be  made  within  one  year 
after  notice  of  the  judgment  or 
filing  of  the  j udgment-roll.  (Code 
Civ.  Pro.  §§724,  1282.)  C.  E.  Bank 
V.  Blye.  414 

REPLEVIN. 

8ee   Recovery   of   Possession  of 
Personal  Property. 


RESCISSION. 

Where  a  contract  is  rescinded  while 
in  course  of  perfonnance,  no  claim 
in  respect  of  performance,  or  of 
what  has  been  paid  or  received 
thereon  may  thereafter  be  made, 
unless  expressly  or  impliedly  re- 
served upon  the  rescission.  Mc- 
Creery  v.  Day.  1 


RIOTS. 

In  an  actioir,  under  the  act  of  1855 
(Chap.  428,  Laws  of  1855),  to  re- 
cover compensation  for  propertv 
destroyed  in  consequence  of  a  mob 
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or  riot,  it  appeared  that  an  action 
was  begun  in  the  County  Court 
for  the  same  cause  within  the 
three  months  limited  by  said  act, 
in  which  the  complaint  was  dis- 
missed for  want  of  jurisdiction  in 
that  court  to  entertain  actions 
brought  to  recover  a  sum  exceed- 
ing $1,000;  thereafter,  this  action 
was  commenced,  but  after  the 
lapse  of  the  statutory  period.  Held, 
that  the  action  was  not  maintain- 
able; that  as  it  was  brought  under 
special  law  and  was  mamtainable 
solely  by  its  authority,  the  limita- 
tion was  so  incorporated  with  the 
remedy  given  as  to  make  it  an  in- 
tegral part  of  it  and  was  a  condi- 
tion precedent  to  the  maintenance 
of  the  action  at  all;   and  that  the 

Provisions  of  the  Code  of  Civil 
tocedure  (§  405)  providing  that 
when  an  action  is  commenced 
within  the  time  limited  and  is  ter- 
minated 'Mn  any  other  manner 
than  by  voluntary  discontinuance, 
dismissal  for  neglect  to  proceed, 
or  a  final  judgment  on  the  merits, 
the  plaintiff  may  commence  a  new 
action  for  the  Same  cause  within 
one  year  after"  such  determination, 
did  not  apply.  (See  §  414.)  mu 
V.  Suprs.  Bens.  Co,  844 


SALARY. 

Of  county  treasurer  of  Brie 

county,  how  fixed. 
See  Supra,  Erie  Co,  v.  Jones,     839 


SALES. 

In  an  action  to  recover  damages  for 
the  alleged  conversion  of  a  quan- 
tity of  lumber,  which  had  been 
transferred  to  plaintiff  by  the  firm 
of  Q.  &  E.  H.,  it  appeared  that 
said  firm,  having  contracted  to 
build  two  boats  for  defendant, 
ordered  lumber  of  it;'  the  order 
specified  kinds  and  quantities,  but 
no  prices;  the  lumber  was  forth- 
with delivered,  accompanied  by  a 
bill,  in  which  the  firm  was  de- 
scribed as  debtors  to  defendant  for 
the  lumber,  and  the  quantity,  kind 
and  price  were  set  forth.  Defend- 
ant was  not  required  by  the  con- 
tract to  furnish  any  lumber,  nor 
were  the  contractors  required  to 
purchase  any  from  it.    It  did  not 


appear  there  were  any  negotiations 
between  the  parties  prior  to  the 
delivery  of  the  lumber  as  to  the 
terms  and  conditions  on  which 
the  lumber  was  to  be  furnished. 
Defendant  proved  that  it  kept  on 
hand  lumber  for  building  boats, 
including  pieces  specially  shaped, 
which  is  used  for  that  purpose, 
and  also  furnished  to  builders  hav- 
ing contracts  with  it,  but  only  to 
be  used  in  boats  built  for  it,  and 
that  the  value  of  the  lumber  so 
furnished  was  deducted  from  the 
price  of  the  boat  in  which  it  was 
used,  which  custom  was  known  to 
G.  «fe  E.  H.  At  the  close  of  the 
evidence  a  motion  by  defendant's 
counsel  for  a  nonsuit  was  granted. 
Held,  error;  that  the  question 
whether  there  was  a  bailment  or  a 
sale  was  for  the  jury.  Crosby  v. 
Pres.,  etc.,  D.  &  II.  C.  Co.         334 


SERVICE  AND  PROOF  OP. 

Plaintiff  in  1836  joined  with  her  hus- 
band in  a  mortgage  upon  his  land. 
In  1838  they  were  both  made  par- 
ties to  a  suit  for  the  foreclosure  of 
the  mortgage.  No  copy  of  the  writ 
of  subpcena  was  served  upon  her; 
one  was  served  upon  the  husband, 
and  one  deliverea  to  him  with  the 
request  to  hand  it  to  her;  she  was 
at  the  time  under  age.  A  judg- 
ment of  foreclosure  and  sale  was. 
entered,  under  which  the  premises 
were  sold.  The  husband  died  in 
1^2.  In  an  action  to  recover 
dower,  ?uild,  that  under  the  rule 
and  practice  in  chancery  proceed- 
ings in  force  at  the  time  of  the 
foreclosure,  personal  service  of  the 
writ  upon  plaintiff  was  riot  neces- 
sary, but  service  on  the  husband 
was  a  good  service  on  both,  and 
this  was  so  although  she  was  at 
the  time  under  age;  and  that, 
therefore,  the  action  was  not 
maintainable.    Feitner  v.  Lewis. 
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SET-OFF. 

1.  In  an  action  to  foreclose  a  mort- 
gage held  by  plaintiffs,  as  assign- 
ees for  the  benefit  of  creditors 
of  the  mortgagees,  defendant 
M.,  who  had  purchased  the  prem- 
ises   subject    to   the   mortgage. 


